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PART  THE  THIRD.*   * 


of  •.  : 


PARTICULAR   CONTRACTS  AND  AGREEMEtitSi 
WITH  REFERENCE  TO  THE  ACTION  OF 

ASSUMPSIT. 


The  fubje&  matter  of  a  contract  or  agreement  is  either  to  pay 
money,  or  do  or  forbear  a  particular  aft.  In  this  part  of  the 
work,  therefore,  it  is  intended,  with  reference  to  the  adtion  of 
ajjhm^ftty  to  treat  of  the  following  fubje&s :  viz.. 

I*  Of  Money  Had  and  Received, 
a.  Of  Money  Lent  and  Advanced. 

3.  Of  Money  Paid. 

4.  Of  an  Account  Jiated. 

5.  Oflntereft. 

6.  Of  Contrails  of  Sale  of  Goods,  &c. 

7.  Of  Agreements  to  Accept^  Transfer^  or  Replace 

Stock. 
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8.  Of  Contrasts  of  Warranty. 

9.  Of  the  Bailment  (f  Goods  to  Carriers,  Wharf- 

ingers, Warehousemen,  and  others. 

io.  Of  Agreements  to  deliver  up  Securities,  life. 

11.  Of  Contracts  for  Neceffaries. 

12.  Of  Services  ppkfflorks, 

•  •    • 

13.  Of  Contntfti'fo  Marry,  or  to  Pay  Money  in 

*m    •    •     * 

Con/iper.aiion  of  Marriage. 

14.  Of/Agreements  to  Pay  Money,  &c.  in  Con/ider* 
\*m-fithn  of  Forbearance,    or   of  Discharging  a 

.  \  \  m  Precedent  Debt,  &c. 

rV-.-lj.  Of  Agreements  for  the  Relinqui/hment  or  Sale, 
/  6f  ci  of  Offices. 

16.  Of  Agreements  in  Rejlraint  of  Trade. 

17.  Of  Agreements  not  to  take  Advantage  of  a 
Communication,  of  the  Particulars  of  a  New 
Invention,  &c. 

18.  Of  Wagers. 

19.  Of  Bonds  made  in  Scotland,  not  under  Seal. 

20.  Of  Contrails  for  Ufe  and  Occupation  of  Houfes, 
Vc. 

%\.  Of  Contrails  to  Take  and  to  Repair  Houfis,  &c. 

«a.  Of  Tithes  bargained  and  fold;  and  of  Agreements 
.    for  a  Compqfition  in  lieu  of  Tithes. 
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CHAPTER  I. 

1 

Of  Money  Had  and  Received. 

IV  a  perfon  has  had  and  received  money,  or  fomething  which 
has  been  converted  into  money,  belonging  to  another,  without 
any  valuable  confederation  given  on  the  receiver's  part,  the  lav? 
cpnftt ties  this  to  be  money  had  and  received  for  the  ufe  of  the 
Owner  only,  and  implies  that  the  perfon  fo  receiving  promifed 
and  undertook  to  account  for  it  to  the  true  proprietor.  And  if 
he  unjuftly  detains  it,  an  a£tion  of  indebitatus  ajfumpjit  lies 
againft  him,  for  the  breach  pf  fuch  implied  promife  and 
undertaking ;  and  he  will  be  made  to  repair  the  owner  in  damages, 
equivalent  to  what  he  .has  detained,  in  violation  Of  fuch  his  pro- 
mife. Mr.  Jtiftice  Black/lotto  obferves  (a)  "  that  this  aft  ion  is  a  very 
extenflve  and  beneficial  remedy,  applicable  to  almoft  every 
cafe  where  a  perfon  has  received  money  which  ex  aquo  et 
bono  he  ought  to  refund."  Great  benefit  alfo  arifes  from  this 
fpecies  of  a&ion  becaufe  the  charge  and  defence  are  both 
governed  by  the  true  equity  and  confeience  of  the  cafe  (£)« 
And  in  this  font  of  a&ion  the  plaintiff  is  not  obliged  to  fet 
forth  in  pleading  the  fpecial  circumflances  from  which  he  con* 
concludes,  "  that,  ex  aquo  et  bono%  the  money  received  by  the  de* 
fendant,  ought  to  be  deemed  as  belonging  to  him :  he  may  de- 
clare generally,  "  that  the  money  was  received  to  his  ufe  \"  and 
make  out  his  cafe  at  the  trial  (c).  This  is  equally  beneficial  to  the 
defendant.  It  is  the  ffiofl:  favourable  way  in  which  he  can  be) 
fued  3  he  can  be  liable  no  further  than  the  money  he  has  re** 
ceived  (</)•,  and  againft  thatf  may  go  into  every  equitable  defence,  . 
upon  the  general  iflue  :  he  may  claim  every  equitable  allowance  } 
he  may  prove  a  releafe  without  pleading  it  2  in  (hort  he  may  de- 
fend himfelf  by  every  thing  which  fhows  that  the  plaintiff,  ex  aquo 

(«)  3  BL  Com.  163.  (t>)  Doug.  138* 

(c)  Per  Lord  Mansfield.     2  Bur.  10 10. 

(d)  4  Bur.  2J34.  and  1  Bo/.  &f  PuL  306.  and  %  Bo/.  W  Put.  472, 
soberest  woe  held  that  the  net/urn  only,  without  infere/i,  can  be  recovered.  But 
feet  BL  1078*  &  Pofi* 

1       Ba  &f  bono, 
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E«f  bono,  is  not  entitled  to  the  whole,  or  any  part  of  his  demand  #. 
The  courts,  however,  take  care  that  this  general  mode  of  pleading 
do  not  turn  to  the  prejudice  of  the  defendant.  And,  therefore,  this 
form  of  a&ion  will  not  lie,  where  it  would  throw  the  burthen  ef 
fpecial  pleading  from  the  plaintiff  upon  the  defendant,  or  where  it 
would  fubjeft  him  to  uncertainty  as  to  the  point  to  whfch  he  fhoukl 
dire£k  his  defence ;  or  where  it  would  trench  upon  eftabliflied 
forms,  or  otherwife  produce  inconvenience  upon  principles  of 
legal  policy  (e). 

The  cafes  on  this  fubjeft  are  fo  very  numerous  and  various, 
that  I  have  found  it  necefiary  to  clafs  them  in  the  following 
order : 

1.  Of  Money  had  and  received  for  a  particular  Purpofe  ;  and  of  Mo- 
ney owing  to  one  Perfon,  tut  directed  by  him,  and  affented  to  by  the 
Debtor,  to  be  paid  to  a  third  Per/on. 

2.  Of  Money  had  and  received  upon  or  in  refpeel  of  Bills  of  Exchange, 
Promiffbry  Notes,  t*fc. 

3.  Of  Money  had  and  received  upon  Goods ^  lie.  which  have  been 
converted  into  Money. 

4.  Of  Money  had  and  received  by  or  from  Agents  ;  and  of  Money 
depoftted  with  Stake-holders,  lie. 

5.  Of  Money  had  and  received  by  Revenue  Officers,  either  by  Mi/late 
or  mala  fide. 

6.  Of  Money  had  and  received  by  Sheriff's,  Gaolers,  and  their  refpffiive 
Officers,  &c. 

7.  Of  Mohey  paid  or  received  by  Miftale,  or  Deceit,  between  pri- 
vate Individuals  ;  and  of  voluntary  Payments,  &c. 

■8.  Of  Money  had  and  received  under  legal  Procefs,  t&c. 

j>.  Of  Money  had    and  received  under  a  void  Authority ,  whether. 
judicial  or  otherwife* 

10.  Of  Money  had  and  received  upon  a  Confideraticn  which  has  failed, 
or  upon  a  Contracl  which  has  been  rescinded,  or  not  performed,  \*>c* 

11.  Of  Premiums  received  upon  Marine  lnfurances. 

12.  Of  Money  had  and  received  upon  illegal  Contracls  and  Agreements, 
&c. 

13.  In  what  Cafes  this  Form  of  Aclion  lies  to  try  the  Right  to  an  Of 
fee,  or  to  Fees  in  refpeel  thereof '/  and  alfo  for  Prize  Money,  &c. 

m 

*  2  Bur.  ^010.         (e)  Cotvp.  414.  818.  \Bur.  1984;  fcf  videpo/l. 
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1. 0/ Money  bad  and  received  for  a  particular  Purpofe :  and 
of  Money  owing  to  one  Perf.  n  and  dire  fled  by  bim\  and 
ajfented  to  by  the  Debtor,  to  be  paid  to  a  third  P  erf  on. 

The  general  rule  U  faid  (/)  to  be  that  if  a  man  receive  money 
which  ought  to  be  paid  to  another  or  be  applied  to  a  particular 
purpofe,  but  to  which  he  doe)  not  apply  it,  this  aftion  will  lie  as 
for  money  had  and  received.  Thus,  if  money  be  delivered  by  A. 
to  B.  to  buy  a  horfe  or  any  other  thing,  if  he  do  not  lay  out  the 
money  accordingly,  an  ad  ion  of  debt,  or  an  aft  ion  on  the  cafe, 
will  lie  for  fo  much  money,  had  and  received  to  A's  ufe  (g). 

So  in  the  cafe  of  Poulter  v.  Cornwall  (b)  it  was  held  that  if  a 
man  receive  money  for  a  fpecial  puTpofe,  and  negleft  or  re f ufe  to 
\  apply  it  to  the  ufes  for  which  he  received  it,  an  a  ft  ion  on  the  cafe' 

will  lie  as  for  money  had  and  received.  And  it  is  obferved,  (1)  that 
u  though  a  bill  in  equity  may  be  proper  in  feveral  of  thefe  cafes, 
yet  an  aft  ion  at  law  will  lie  likewife ;  as  if  I  pay  money  to  another 
to  lay  out  in  the  purchafe  of  a  particular  eflate  or  any  other  thing, 
I  may  either  bring  a  bill  again  ft  him  confidcring  him  as  a  truftee, 
and  praying  that  he  may  lay  out  the  money  in  that  fpecific  thing, 
or  I  may  bring  an  aftion  againft  him  aa  for  fo  much  money  had 
and  received  for  my  ufe." 

So,  if  A.  delivers  money  to  B.  to  be  paid  over  to  C.  the  latter 
may  recover  it  of  B.  by  aftion  of  indebitatus  ajfumpfit  for  money  had 
and  received  for  the  ufe  of  C  (k). 

It  is  a  genera]  rul£of]aw  that  chofes  in  aftion  are  not  aflignablt. 
And  thereforoMb*e-tt  pcrfon,  entitled  to  money  due  from  another, 
affigns  over  his  intereft  in  it  to  a  third  perfon,  the  mere  aft  of 
aflignment  does  not  entitle  the  aflignee  to  maintain  an  aftion  for 
it.  The  debtor  may  refufe  his  aflent :  he  may  have  an  account 
againft  the  affignor,  and  wifh  to  have  his  fct-off*     But  if  there ^be 

(f)  Per  Wilks,  Cb.  J.     miles  Rep  404.  {*)  Owen,  86. 

{b)  1.  Salk.  9.  (1)  Pw  Wilks.   Cb.  J.     Wiiles  /ty.405. 

(i)  1.  Eol.  Abr-  7.  pL  a.   Seeaifo  1  RoL  Abr.  2;.  pi.  ji.  Jl,  3*.    a/.ij. 
I  Ventr.  \  53.    1  Bo/.  &  PUL  296. 

H  3  »» 
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an  aflent  or  promife  on  the  part  of  the  debtor  op  holder  of  the 
money,  in  that  cafe  it  has  been  holden  (/),  that  the  a&ion  of 
indebitatus  aJJUmpfit  for  money  had  and  received,  is  maintain* 
able. 

So,  in  the  cafe  of  Wordy.  Evans t(m),  which  was  an  adioaof 
indebitatus  ajfumpfit  for  60/.  received  by  the  defendant  to  the  ufe  of 
the  plaintiff.  The  fads  were  as  follow  :  one  Fellows,*  merchant, 
who  kept  his  cafli  with  the  defendant  Sir  Stephen  Evans,  i  gold- 
fraith,  in  Lombard  Street ,  was  indebted  to  the  plaintiff  in  60/.  iqs. 
the  plaintiff  fent  his  fervant.to  receive  the  money  ot  fellows,  who 
ordered  nis  fervant  to  pay  Ward's  man  the  money  at  Sir  Stephen 
Evans's.  Accordingly  both  the  fervants  went  to  Sir  Stephens  Evan£% 
(hop,  and  there  Fellows'*  fervant  direded  the  defendant's  fervant, 
to  pay  Ward's  fervant  the  60L  10/.  and  to  indorfe  it  on  a  note 
pf  100/.  from  the  defendant  to  Fellows,  in  part  of  payment  of  the 
loo/.  The  defendant's  fervant  accordingly  indorfes  60L  izs.  z% 
paid  on  the  faid  note  of  100/.  and  then  paid  iox.  to  Ward's  fer- 
vant, and  gave  him  a  note  fubfcribed  by  one  Wallis  a  goldfrntth, 
for  60/.  payable  to  one  Freeman,  or  bearer,  which  the  plaintiff's 
fervant  accepted.  This  tranfa&ion  was  about  noon,  and  at  that 
time  Wallis  was  a  folvent  perfon,  and  continued  paying  his  bills 
till  night.  Next  morning  the  plaintiff's  fervant  coming  with  the 
note  to  receive  the  6:1.  of  Wallis,  found  that  Wallis  had  flopped 
payment,  and  was  become  in  folvent.  Whereupon  the  plaintiff 
brought  this  aftion  againft  the  defendant  for  the  60L  note :  it  did 
not  appear  upon  the  evidence,  that  the  plaintiff  was  conufant  of, 
or  privy  to  this  tr  an  fa  61  ion  of  /his  fervant,  or  had  given  him  any 
authority  to  receiye  a  note  inftesfil  of  money,  or  approved  of  if 
afterwards, 

Holt,  Cb  J»  faid  :  ^  I  am  of  opinion  that  an  indebitatus  ajpmpjlt 
for  moru'es  received  to  the  plaintiff's  ufe  lies  properly  in  this  cafe, 
and  that  this  evidence  is  fufficient  to  maintain  the  plaintiff's  decla- 
ration. For  when  the  60/.  was  indorfed  on  Fellows's  bill,  as  fo 
much  aflually  paid  by  Sir  Stephen  Evans  to  Fellows,  Fellows 
directing  that  fum  to  be  paid  tp  the  plaintiff  and  the  defendant 

(I)  Per  Lord  Elleoborough.    4  Ejf>.  Rep.  304. 

(m)  %  Ld.  Rajm.  928.       6  Mod.  36.      1  Saljt.  44a.    &  Holt,  120, 

.    having 
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having  the  money  in  his  hands,  it  amounts  to  a  receipt  of  fo  much 
by  the  defendant  to  the  plaintiff's  ufe.  No  doubt  the  a&ion  were 
maintainable,  if  the  plaintiff  had  brought  the  note  back  again  to 
the  defendant,  and  though  he  did  not,  fince  it  does  not  amount  to 
adual  payment,  the  plaintiff  muft  recover." 

Powel,  J.  "  This  evidence  will  maintain  the  declaration,  for 
Fellows'*  cafh  remaining  in  the  defendant's  hands,  when  by  the 
indorfement  the  defendant  is  difcharged  from  fo  much  of  Fellow/* 
note  as  againft  him,  that  money  being  to  be  paid  by  his  dire&ion 
to  the  plaintiff,  it  is  a  receipt  by  the  defendant  to  the  plaintiff's 
ufe.  The  delivery  and  acceptance  of  Walks'*  note  is  no  payment, 
for  when  a  matter  fends  his  fervant  to  receive  money,  he  cannot 
accept  a  note  in  lieu  of  it..  Perhaps,  if  the  mailer  had  been  there 
himfelf,  he  would  have  refufed  the  note,  as  knowing  thjp  inef- 
ficiency of  Wallis  i  and  (hall  the  fervant  oblige  him  to  take  afuch  a 
note  by  his  acceptance  without  his  matter's  diredions  ?  Indeed  if 
the  matter  confents  to  it  afterwards,  that  amounts  to  a  previous 
command."     Judgment  for  the  plaintiff,  per  totam  curiam*  •*— 

So,  in  the  cafe  of  Ifrael  v.  Douglas  and  another,  («)  which 
was  alfo  an  action  of  indebitatus  ajfumpjit.  The  declaration  con- 
tained four  counts.  1 .  Money  had  and  received.  2.  Money  paid. 
3.  Money  lent.  4.  An  account  ftated.  The  material  fails  of  this 
cafe  were  as  follow :  the  defendant^  who  were  partners,  were  in* 
debted  to  6ne  Delvalle,  a  broker,  in  64/.  gs.  for  brokerage,  and 
Delvalle  was  indebted  to  the  plaintiff  in  40/.  oif  a  promiffory 
note.  Delvalle  afterwards  applied  to  the  plaintiff,  to  Tend  him  a  e 
,  further  fum,  which  the  plaintiff  refufed  to  advance  without  fecu- 
rity ;  whereupon  Delvalle,  gave  him  an  order  on  the  defendant 
for  the  fum  in  which  they  were  indebted  to  him  (Delvalle)  for 
brokerage.  This  order  was  fent  by  the  plaintiff  to  the  defendants  in? 
November  1787,  with  a  requcft  that  "they  would  acknowledge  their 
having  given  him  credit  for  it.  The  defendant  Douglas  anfwered, 
that  they  would  pay  the  money  which  they  owed  to  Delvalle,  to 
no  other  perfon  but  the  plaintiff,  but  objected  to  the  amount  of  the 
fum  contained  in  the  order,  which  they  defired  to  have  re&ified. 

0  in)  1  H.  SI,  259.    But  fee  the  cafe  c/Taylor  v.  Higgi'nt,  ,  Eafl  Rep. 
171.  where  the  authority  of  this  cab  is  queflioned.    §ee  alfo  1  tqft.  Rep.  104. 

B  4  Another 
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Another  order  waa  then  fent  to  them,  which  Douglas  again  ob- 
jected to,  promifing  at  the  fame  time  to  pay  the  plaintiff,  what  they 
really  owed  to  Delvalle,  and  requefting  an  order  to  pay  or  give 
credit  to  the  plaintiff,  for  fo  much  in  their  hands,  as  was  in  faft 
due  to  Delvalle.  An  order  in  this  form  was  accordingly  fent  them, 
which  th^y  accepted  ;  in  confequence  of  which,  the  plaintiff  ad- 
vanced 70/.  to  Delvalle  5  who  afterwards  becoming  a  bankrupt, 
jthe  defendant  refufed  to  pay  the  money  to  the  plaintiff  according  to 
the  order.  On  which  refufal  this  a£tion  was  brought. 
*  Upon  the  trial  the  plaintiff  obtained  a  verdifl  j  againit  which  a 
rule  was  obtained  to  fhow  caufe,  why  it  fliould  not  be  fet  afide, 
and  a  new  trial  granted. 

But,  after  argument,  all  the  judges  of  the  court  of  common  pleas 
(except  Mr.  Juftice  Wilfovi)  were  of  opinion  that  the  evidence  fup- 
ported  the  count  for  money  had  and  received. 

Lord  Loughborough,  Ch.  J.  faid,  "  The  point  made  at  the  trial 
was,  mat  the  plaintiff  had  mifconceived  his  a£tion.  Now  where  a 
a  party  has  not  the  fubftantial  juftice  of  the  cafe  on*his  fide,  the 
court  will  not  favour  any  a£tion  which  he  may  bring.  But  where 
juftice  is  clearly  with  him,  they  •  will,  if  pofUble,  allow  him  to 
maintain  the  adlion  he  has  brought  *,  be  caufe  the  only  effeft  of  a 
refufal  would  be  to  make  him  adopt  another  form  of  a&ion.  In  the 
prefent  cafe,  it  is  admitted  th^t  the  plaintiff  has  the  law  with  him  in 
fome  aftion.  But  it  has  been  argued,  that  Delvalle  ought  to  have 
brought  the  a£fcion.  Yet  I  cannot  conceive  why  that  fhould  pre- 
vent the  plaintiff  from  having  his  remedy.  It  was  alfo  faid,  that N 
Delvalle9s  adion  fliould  have  been  for  work  and  labour.  But  to 
admit  this,  we  muft  drain  a  point,  and  fuppofe  that  Delvalle  had 
really  performed  work  and  labour  for  the  defendants.  For  in 
general,  the  demand  which  a  broker  has  upon  his  employer,  is  for 
the  difference  of  money  on  account  between  them  for  premiums, 
&c ;  fo  that  if  he  were  to  reft  folely  on  a.  count  in  his  declaration 
for  work  and  labour,  without  the  common  money  counts,  he 
would  be  in  danger  of  a  nonfuit.  It  was  farther  contended,  that  the 
money  was  in  point  of  fa<3:  owing  by  the  defendants  to  Delvalle, 
that  their  undertaking  was  to  him,  that  in  reality  no  money  was 
had  and  received  by  them  to  the  ufe  of  the  plaintiff.  But  Delvalle 
had  paid  for 'premiums  on  account  of  the  defendants,  which 
created  a  debt  from  them,  and  which  he  might  have  fet  off  againft 

any 
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any  fimilar  demand  of  theirs  aeainft  him.  This  debt  is,  with  the 
confent  of  the  parties,  affi^ned  to  the  plaintiff.  Douglas  has  duo 
notice  of  it,  and  affents ;  by  which  affent  he  becomes,  with  bis 
partner,  liable  to  the  plaintiff.  He  .makes  no  obje&ion  to  an 
order  from  Delvalle  to  pay  his  money  to  the  plaintiff,  but  only  to 
the  amount  of  the  fum  to  be  paid.  He  in  Hits  that  the  whole  de- 
manded by  Delvalle  was  not  due,  ^md  therefore  requires  a  loofcr 
order,  on  the  faith  that  he  would  pay  the  balance :  on  his  failure 
to  pay,  his  promife  attached,  fo  as  to  make  the  defendants  liable 
to  an  aftion. 

Then  the  queftion  is,  whether  when  Ifrael  brings  an  aft  ion  in 
his  own  name  again  ft  the  defendants,  this  fhall  not  be  confidered 
as  money  had  and  received  by  them  to  his  own  ufe  ?  Now  when 
Douglas  bad  admitted  the  money  to  be  due,  he  was  that  moment 
eftopped,  as  it  were,  from  faying  that  it  was  not  due,  I  alfo  think 
the  action  might  be  maintained  on  the  account  dated.  Delvalle 
gives  an  order  to  pay  to  the  plaintiff  a  liquidated  balance ;  the  only 
difpute  is  concerning  the  amount  of  that  balance.  Dcrigfas  fays  "  I 
will  pay  you  according  to  the  fum  which  fhall  appear  to  be  due/* 
He  is  here  again  eftopped  from  denying  the  effect,  of  his  promife. 
lam  therefore  of  opinion,  that  the  verdict  is  right,  and  ought  not 
to  be  fet  afidc." 

Gould,  J. — "  This  cafe  is  like  that  of  a  man  having  money  due 
to  me  in  bis  hands,  which  I  order  l!im  to  pay  to  another.  Now  if 
I  pay  money  to  you  for  another  perfon,  it  is  money  had  and  re* 
ceived  by  you  to  his  ufe.  But  where  is  the  real  and  fubftantial 
juftice,  whether  I  in  fa£t  pay  money  to  you  for  a  third  perfon,  or 
whether  I  give  you  an  order  to  pay  fo  much  money,  to  which  you 
ex  pre  f sly  affent  ?  In  reafon  and  found  law,  it  is  money  had  and  re- 
ceived to  the  ufe  of  fuch  third  perfon.  If  my  debtor  tenders  me 
money,  which  I  give  back  to  him,  and  tell  him  to  pay  to  another, 
he  then  in  point  of  fa£t  receives  money  to  the  ufe  of  the  other. 
But  is  there  any  real  difference,  between  fuch  a  cafe  and  the  pre- 
fent?  As  to  the  account  flared,  I  think  tlut  count  plfo,  all  the 
circumftances  confidered,  comes  within  the  fair  compafs  of  the 
cafe ;  but  I  have  not  the  leaft  doubt  as  to  the  count  for  money  had 
and  received." 

Heathy  J. — "I  think  in  mercantile  tranfadtions  of  this  fort,  furh 
an  undertaking  may  be  eonftrued  to  make  a  man  liable  for  mr>iwy 
iad  and  received.'1 

Wilfm% 


*. 
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Wtlfon>  J. — "  It  is  highly  neceffary  that  the  forms  of  actions 
(hould  be  kept  diftinct.  Courts  of  ju dice  have,  in  my  opinion, 
already  gone  quite  far  enough,  in  extending  the  favourite  count, 
for  money  had  and  received.  But  I  know  of  no  cafe,  where  they 
have  gone  fo  far  as  to  allow  that  count  to  be  maintained  where  no  t 
money  has  in  fact  been  received  by  the  defendant.  Here  it  by  no 
means  appears  that  money  was  had  or  received  by  the  defendants. 
I  am  alfo  of  opinion  that  this  demand  between  the  parties,  being 
for  brokerage,  was  from  the  nature  of  it,  the  fubject  of  an  action 
for  work  and  labour.  Now  though  it  be  true,  that  where  a  man 
is  my  debtor,  he  holds  my  money,  yet  I  cannot  accede  to  this  as 
a  general  propofition,  that  whenever  a  man  is  my  debtor,  I  am 
intitled  to  bring  an  action  againft  him  for  money  had  and  received* 
A  taylor  might,  according  to  this  rule,  bring  an  action  for  money 
had  and  received,  againft  a  man  who  had  not  paid  him  for  a  fuit 
of  cloaths.  For  my  idea  is,  that  where  no  money  has  been  actually 
had  and  received,  no  action  for  money  had  and  received  can  be 
fupported.  In  the  cafe  of  Fenner  v.  Meares,  money  was  in  fact 
ieceived"by  the  defendants  ;  there  the  action  might  clearly  be  main- 
tained. So  here  it  would  have  been  proper,  if  it  could  be  fhown, 
that  that  xhoney  was  received  by  Douglas  to  the  ufe  of  Delvalfa 

In  the  cafe  of  Fenner  Vk  Meares  (p)9  above  referred  to,  it  was  de- 
termined that  this  form  of  action  lies  by  the  affignee  of  a  refpon- 
deniia  bond  againft  the  obligor,  where  the  latter,  by  an  indorfe- 
pient  made  thereon  engaged  to  pay  the  fame  to  any  affignee. 

On  the  trial  of  this  caufe.it  appeared,  that  the  defendant  Charles 
Meares  was  captain  of  the  Egmont  Eajl  Indiaman^  and  on  the  26th 
of  December  1  1 776,  borrowed  of  James  Cox  1 000/.  upon  two  rejpon- 
dmfia  bonds  of  500/.  each,  and  in  the  prefence  of  Cox  Ggncd  thereon 
the  following  indorfement : 

u  I  the  underwritten  do  hereby  declare,  that  the  within  bond 
•*  granted  by  me  to  the  within  named  James  Cox,  is  not  fubject 
u  to  any  article  or  articles  of  agreement,  or  to  any  fet-off  whatever  j 
"  but  that  if  in  cafe  the  faid  James  Cox  (hall  chufe  to  affign  it  to 
**  any  perfo*  or  perfons,  I  do  hereby  acknowledge,  that  I  hold 

(f)  2  Bl.  Rep.  1269.     The  authority  of  th'u  cafi  U  doubted  by  Lord 
Kenyon,  is   1  Eafi  Rep.  104. 

«  myfelf 
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*  myfelf  bound  to  pay  unto  facb  affignee  or  affignees  thereof  as 
«  (hall  be  duly  appointed  by  him  the  laid  James  Con,  the  whole 
"  both  of  the  principal  and  intereft  of  the  within  bond,  agreeable 
"  to  the  tenor  thereof,  without  any  dedu&ion  or  abatement 
«  whatfoever." 

This  indorfement  was  calculated  to  make  the  bond  aflignable 
abfolutely,  and  to  prerent  Meares  from  fetting  off  what  might  be 
due  in  account  from  Cor  to  him. 

On  the  a  2d  of  January,  1777,  Fenner  advanced  money  to  Cm 
upon  an  affignment  of  thefe  bonds,  and  a  covenant  from  Com  that 
he  had  a  good  title  to  affign,  and  would  be  a  furety  for  the  payment 
of  the  money  that  fliould  be  due  thereon.  In  the  mean  time  the 
ibip  failed  for  India,  and  returned  back  in  May  1778  to  England, 
when  the  plaintiff,  Fenner,  fent  a  meffage  by  one  Evans  to  the 
defendant  Meares,  acquainting  him  with  the  affignment,  and 
rcquefted  payment  of  the  money.  Meares  defired  time,  and 
begged  that  the  plaintiff  might  not  fue  him.  But  Meares JtiU  de- 
laying payment,  this  a&ion  was  brought. 

It  was  obje£ted  that  this  a£Hon  was  not  maintainable,  it  being 
a  debt  on  a  Jpeeialty. ,  But  De  Grey,  Ch.  J.  held  it  well  brought, 
and  verdid  was  found  for  the  plaintiff  for  principal  and  intereft* 
A  new  trial,  however,  was  moved  for,  upon  the  above  ground  \ 
but  the  court  of  Common  Pleas  determined  that  the  plaintiff  was 
entitled  to  recover  in  this  form  of  a&ion. 

BUuhJUne,  J.  faid :  «  As  this  is  entirely  a  new  queftion,  and  I 
cannot  upon  fo  (hort  a  consideration  forefee  all  the  confequences 
attending  it,  I  (hall  avoid  giving  any  decifive  opinion  upon  it.  I 
cannot,  for  inftance,  upon  fo  tranfient  a  view,  difcern  what  efied 
might  be  derived  to  the  affets  of  a  perfon  deceafed,  by  thus  turn* 
ing  a  fpecialty  debt  bf  affignment,  into  a  fimple  central.  And 
from  this  caution,  rather  than  from  any  great  doubt  attending 
|his  particular  cafe,  I  chufe  to  determine  it  upon  plainer  and  more 
indifputable  grounds,  arifing  from  the  evidence  before  us.  .The  ' 
promife  made  by  Meares  to  Evans,  upon  his  return  from  India,  is 
clearly  an  ajfum^fit  to  Fenner.  It  would  be  a  fufficient  promife  to 
avoid  the  ftatutf  of  limitations.  And  the  affignment  and  other 
franfa&ions  are  fully  fufficient  as  a  conEderation  to  make  that 
affumjffa  binding.  Upon  that  account  it  is  therefpre  clear  that  a 
general  indebitatus  njfumtfit  will  lie.7* 

3  D$ 
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-  De  Grey,  Ch.  J-  «  At  the  trial  I  gave  an  opinion  that  in  point 
of  law  this  aftiori  was  maintainable  ;  and  I  have  feen  np  reafon 
to  change  it.  Were  I  now  filent,  it  might  be  thought  I  had. 
But  I  am  (till  fatisiied  that  the  a&ion  will  be  abftra&ed  of  the 
particular  evidence,  on  which  my  brother  Blackjtone'  founded  his 
opinion.  Refpondentia  bonds  have  been  found  effentially  necef- 
fary  for  carrying  on  the  Indian  trade.  But  it  would  clog  thefe 
fecurhie^,  and  be  productive  of  great  inconvenience,  if  they  were 
obliged  to  remain  ift  the  hands  of  the  firft  obligee.  This  contract 
is  therefore  devifed  to  operate  upon  fubfequent  affignments; 
and  amounts  to  a  declaration,  that  upon  fuch  aflignment  the  mo- 
ney which  I  have/fo  borrowed  (hall  no  longer  be  the  money  of  A., 
but  of  B.,  his  fubftitutc.  The  plaintiff  is  eertainly  intitled  to  the 
money  in confeience,  and  therefore  (I  think), intitled  alfo  at  law: 
for  the  defendant  has  promifed  to  pay  any  perfon  that  fhall  be  in^ 
i  titled  to  the  money." 

But,  in  the  cafe  of  Crvfjford  v.  Berry  {q)y  which  is  reported  as 
follows:  wages  are  due  to  A.  from  the  Eajl  India  Company ,  he 
ordered  B.  to  receive  the  money,  and  pay  it  to  C,  to  whom  he  was 
indebted:  C.  brings  an  indebitatus  ajfumpftt  againft  B." 

At  the  trial,  at  Guildhall,  Holt,  Ch.  J.  laid,  that  the  a£lion 
could  not  be  maintained  by  C.  >  whereupon  the  plaintiff*  was  noa- 
fuit." 


2.  0/  Money  had  and  received  upon  or  in  refpett  of  Bills  of 

Exchange,  Promiffory  Notes,  Zsfc. 

An  a£tion  of  indebitatus  ajfumpftt,  for  money  had  and  received 
lies  by  the  bond  fide  bearer  of  a  note,  payable  to  bearer,  againft 
the  maker. 

Thus,  in  the  cafe  of  Grant  v.  Vattghan  (r),  which  was  an  adion 
of  indebitatus  ajfumpftt.  The  declaration  contained  two  counts :  " 
one  upon  an  inland  bill  of  exchange ;  the  other,  an  indebitatus 
ajfumpftt  for  money  had  and  received.  The  fa&s  were  as  follow  : 
The  defendant,  a  merchant  in  London,  gave  a  cafh  note  upon  his 
banker,  to  one  Bicknell  a  hufband  of  a  (hip  of  his :  which  note 

{q)  II  Mod.  241.  (r)  3  Bur.  hjl6. 

was 
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wa6  dated,  "London,  2id  of  O&ober,  17*53/'  and  dire&ed  to 
Sir  Charles  AJgill,  who  wzsrFaughan's  banker,  and  was  worded 
thus :  — <c  Pay  to  (hip  Fortune,  or  bearer/' To  much.  Bicknell,  by 
fome  accident,  loft  this  note.  The  perfon  who  found  it,  or  who 
at  lead  was  in  poffcffion  of  it  (however  he  might  obtain  that  pof- 
feffion)  came,  four  days  after  the  note  was  payable  in  London,  to 
the  (hop  of  Grant,  Ae  plaintiff,  who  was  a  tradefman  at  Portf- 
pnuth,  and  bought  five  pounds  worth  of  tea  of  him,  and  gave  him 
this  note  in  payment,  defiring  to  have  the  change  out  of  it.  Grant, 
(the  plaintiff)  ftept  out  to  make  inquiry  who  this  Vaughan  might 
be ;  and  upon  being  informed  that  he  was  a  very  good  man,  and 
that  it  was  his  hand  writing^  he  readily  gave  the  change  out  of 
the  note,  retaining  the  price  of  the  tea.  Vaughan,  upon  being 
apprized  that  Bicknell  had  loft  the  note,  fent  notice  to  Sir  Char  Us 
jifgill,  *«  not  to  pay  it."  Whereupon  Grant,  being  refufed  pay- 
ment, brought  his  a£tion,  and  the  Court  of  King's  Bench  deter- 
mined that  the  plaintiff  was  entitled  to  recover  upon  the  count  for 
money  had  and  received. 

Lord  Mansfield,  Ch.  J.  faid :  u  Upon  the  fecond^couht,  the  pre- 
fent  cafe  is  quite  clear,  beyond  all  difputc.  For,  undoubtedly, 
an  a&ion  for  hioney  had  and  received  to  the  plaintiff's  ufe, 
may  be  brought  by  the  bond  fide  bearer  of  a  note  made  payable  to 
bearer.  There  is  no  cafe  to  the  contrary.  It  was  certainly  mo- 
ney received  for  the  ufe  of  the  original  advancer  of  it :  and  if  fo, 
it  is  for  the  ufe  of  the  perfon,  who  has  the  note  as  bearer.  In 
this  cafe,  Bicknell  himfelf  might  undoubtedly  have  brought  this 
a£tion.  He  loft  it :  and  it  came  bond  fide,  and  in  the  courfe  of 
trade,  into  die  hands  of  the  prefent  plaintiff,  who  paid  a  full  ami  fair 
conGderation  for  it.  Bicknell  and  the  plaintiff  are  both  innocent. 
The  law  mud  determine  whether  of  them  is  to  {land  to  the  loft : 
and  by  law,  it  falls  upon  Bicknell'* 

So  the  indorfee  of  a  promiflbry  note  may  maintain  the  like  form 
of  a&ion  again  ft  the  maker,  to  recover  the  amount  of  a  forged 
note  given  in  part  payment. 

Thus,  in  the  cafe  of  Dim/dale  and  others  v.  Lanchefier,  (/)  which 
was  an  aft  ion  of  indebitatus  ajfumfcfit  for  money  paid  and  had  and 
received  ;  and  on  the  trial,  it  appeared  in  evidence,  that  the  defend- 
ant having  given  her  promiflbry  note  for  63/.,  it  was  paid  into 

(/)  4  Efp.  Ref.  201 

7  the 


14  Of  Money  Had  and  Received.  [Part  II L 

the  hands  of  the  plaintiffs,  who  were  bankers ;  the  payee  having 
regularly  indorfed  it.  The  note  was  fent  to  the  defendant  by  a 
notary  for  payment ;  and  in  payment  of  it,  he  received,  in  part, 
a  10/.  note,  which  turned  out  to  be  a  forgery,  to  recover  tho 
amount  of  which,  the  prefent  a£Hon  waa  brought* 

The  counfel  for  the  defendant  objected  that  the  plaintiffs,  being 
indorfees  of  the  firft  note,  ought  to  have  declared  thereon  as  in- 
dorfees,  and  given  notice  to  the  defendant  to  produce  it  upon  the 
trial:  and  as  the  only  dealing  was  through  the  medium  of  that 
note,  there  was  no  money  of  the  plaintiffs  had  and  received  by 
the  defendant. 

Lord  Ellenborough)  Ch.  J.  before  whom  the  caufe  was  tried,  faid, 
he  thought  the  adion  was  maintainable  r'that  when  a  perfon  haa 
put  his  name  to  a  promiffory  note,  he  thereby  acknowledges  that 
he  has  money  in  his  hand  of  the  payee  of  the  note  5  and  un- 
dertakes to  pay  it  to  whoever  is  legally  entitled  to  receive  it ;  that 
is,  to  the  perfon  who  (hall  have  paid  for  it  a  good  con fi deration, 
and  who  has  thereby  become  the  legal  holder  of  the  note. 

So,  in  the  cafe  of  Tatlock  v.  Harris  (/),  which  was  an  adion  at 
the  fuit  of  the  indorfee  of  a  bill,  payable  to  zjiBitiws  payee,  againft 
the  acceptor,  who  was  alfo  one  of  the  drawers ;  the  declaration 
contained  counts  for  money  paid,  and  for  money  had  and  re- 
received.  It  appeared  upon  the  evidence,  that  the  defendant  was 
indebted  to  one  of  the  indorfers,  and  fent  him  this  bill,  for  which 
he  was  credited  in  account,  and  that  the  plaintiff  paid  that  in* 
dorfer  the  value  of  the  bill :  and  upon  a  demurrer  to  the  evi- 
dence, the  Court  of  King's  Bench  held  that  the  plaintiff  was  en- 
titled to  recover  under  the  counts  for  money  paid,  and  money  had 
and  received,  and  he  had  judgment  accordingly. 

So,  in  the  cafe  of  Vere  v.  Lewis  («i),  which  was  a  fimilar  aflion 
to  the  laft,  except  that  the  defendant  was  not  one  of  the  drawees, 
and  there  was  no  evidence  that  he  received  any  value  for  the  hills} 
upon  which  tt  was  urged  the  plaintiff' could  not  recover  upon  the 
money  counts ;  but  .the  court  faid  the  acceptance  was  evidence 
that  he  had  received  value  from  the  drawers,  and  the  plaintiff 
had  judgment* 

(t)   3  Term  Rep.  174.  See  alfo  1  H.  BL  313.  &  569. 
(v)  3  Term  Rep.  18a* 

^  So, 
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So,  in  the  cafe  of  Pur/on  v  Dunlop  and  others*  (cr)  it  was  deter- 
mined, that  if  the  indorfee  of  a  bill  of  exchange  who  has  received 
a  nary  bill  affigned  to  the  drawee,  as  a  fecurity  to  him  (the  indor- 
fee) till  the  bill  of  exchange  is  accepted,  depofit  fuch  nary  bill 
with  the  drawee,  and  the  drawee  receives  the  money  upon  it,  he 
is  anfwerable  for  the  amount  in  an  a£tion  for  money  had  and  re* 
ceived  to  the  ufe  of  the  indorfee,  though  he  may  have  done 
that  amounts  to  an  acceptance  of  the  bill  of  exchange. 


So,  in  the  cafe  of  Whitfield  v  Savage,  (w)  which  was  alfo  an 
lion  of  indebitatus  ajfumpfit  iot  money  had  and  received.  The  cir- 
cum&ances  of  the  cafe  were  as  follow :  A  perfon  of  the  name  of 
Dibdin  being  in  want  of  50/.  applied  to  the  plaintiff  for  the  loan  of 
that  fum*  who  gave  him  a  bill  for  55/.  6/.  drawn  by  himfelf  upon 
one  Thornton,  and  accepted  by  the  latter.  Thornton  had  eflfe&s 
of  the  plaintiff  in  his  hands  'to  the  amount  of  the  bill.  Dihdin  in* 
dorfed  the  bill  to  the  defendant,  from  whom  he  received  the  full 
amount,  and  the  defendant  indorfed  it  over  to  another  perfon* 
The  day  before  the  bill  became  due,  Dibdin  took  50/.  in  part  pay- 
ment of  his  debt  to  the  plaintiff,  but  foon  after  he  had  paid  it  into 
his  hands,  the  plaintiff,  in  the  prefence  of  Dibdin*  being  informed 
that  Thornton,  the  acceptor,  was  become  infolvent,  faid  "  that  it 
would  be  of  no  ufe  for  him  to  keep  Dibdin7 s  money,  as  he  fliould 
not  like  the  bill  to  be  returned  upon  him" ;  he  therefore  gave  to> 
Dihdin  a  check  on  his  banker  for  50/.  (being  the  fum  which  he  had 
juft  before  received  of  him)  defiring  him  to  take  it  to  the  defend- 
ant :  Dibdin  accordingly  gave  the  check  to  the  defendant,  together 
with  $L  6s.  of  his  own,  to  enable  him  to  provide  for  the  bill,  tell- 
ing him  that  Thornton  had  become  infolvent,  and  was  gone  off. 
Four  days  after  the  bill  had  become  due,  the  plaintiff  having  learnt 
from  the  defendant,  that  payment  of  the  bill  had  not  been  demand- 
ed, defired  him  not  to  pay  it,  as  no  notice  had  been  given  by  the 
holder,  of  its  non-payment,  and  at  the  fame  time,  promifed  to  in* 
demnify  the  defendant  againft  the  confequences  of  a  refufal.  Soon 
after  this*  the  bill  was  brought  to  the  defendant,  who  paid  it  not- 
withftanding  the  caution  he  had  received  from  the  plaintiff:  where* 
Upon  the  latter  brought  this  a&ion  to  recover  the  50/.  paid  to  the 
defendant,  to  enable  him  to  provide  for  the  bill. 

(«)  Cowftfi.  (w)  z  Bof.  VPul.zn. 
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The  court  of  Common  Pleas  determined  that  the  plaintiff  was  en- 
titled to  recover  in  this  form  of  aftion. 

Lord  E/don,  Ch.  J.  faid:  "  With  refpeft  to  the  objeflion,  that 
this  a&ion  for  money  had  and  received,    ought  to  have  been 
brought  by  Dibdin,  inftead  of  the  prefent  plaintiff,  it  appears  to 
me,  that  the  a£kion  is  well  brought,  for  thefe  reafons.    The  night 
before  the  bill  became  due,  the  plaintiff  fent  the  money  in  difpute 
to  the  defendant,  it  was  the  plaintiff  therefore  that  advanced  it. 
It  is  true,  indeed,  that  Dibdin  being  the  perfon  liable  in  confcience 
before  either  the  plaintiff  or  defendant,  had  previoufly  put  50/.  in- 
to the  plaintiffs  hands ;  but  as  the  money  in  difpute  was  actually 
fent  by  the  plaintiff  to  the  defendant,  the  former  had  a  right  to  call 
upon  the  latter  to  reftorc  it  to  him.  K  As  between  the  plaintiff  and 
defendant  the  money  may  be  confidered  as  advanced  by  the  plain- 
tiff: and  in  what  manner  the  plaintiff  and  Dibdin  might  fettle  be- 
tween thcmfelves,  does  not  concern  this  defendant.     I  (hould  think, 
as  having  aftually  advanced  it,  he  had  a  right  to  recover  it,  even 
if  after  the  recovery,  he  held  it  as  a  truftee  for  Dibdin.      In  con- 
templation of  law,  the  plaintiff  has  loft  the  value  of  his  effeds  in 
the  hands  of  the  acceptor  ;  and  it  is  on  that  principle  that  notice 
of  non-payment  is  required.    In  contemplation  of  law,  he  muft  ul- 
timately have  been  the  lofcr  by  the  failure  of  the  acceptor.     He 
therefore  depofited  the  money  with  the  defendant  to  anfwer  the 
bill  if  duly  demanded.      But  when  the  holder  was  no  longer  en- 
titled to  enforce  payment  of  the  bill,  the  money  fo  depofited  muft  be 
confidered  as  remaining  in  the  defendant's  hands,  for  the  ufe  of  tho 
plaintiff,  and  the  defendant  having  taken  upon  himfelf  to  difpofe 
of  that  money  in  payment  of  the  bill,  after  notice  to  abftain  from 
fo  doing,  and  after  an  offer  of  indemnity,  is  in  law  liable  to  anfwer 
to  the  plaintiff  for  the  amount". 

But  a  mere  promife  by  a  debtor  to  his  creditor,  that  if  he  would 
draw  a  bill  upon  him,  at  a  Certain  date,  for  the  amount  of  his  de- 
mand, he  fhould  then  have  the  money,  and  would  pay  it,  does  not 
amount  in  law  to  an  acceptance  of  the  bill  when  drawn :  and  an  in- 
dorsee for  a  valuable  confideration,  between  whom  and  the  drawee 
no  communication  pafled  at  the  time  of  his  taking  the  bill,  can 
neither  recover  upon  the  count  as  for  an  acceptance  of  the  bill, 
nor  on  the  general  counts  as  for  money  had  and  received,  &c.  (x) 

(k)  Johnfon  v.  Collings,  1  Eaft  Rep.  98* 

So, 
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So,  where  the  drawee  of  a  bill  of  exchange,  upon  its  being  pre- 
fented  to  him  by  the  indorfee,  accepted  the  bill,  and  faid,  that  he 
expefted  a  remittance  from  the  drawer  in  a  few  days,  and  that  as 
he  had  a  bill  of  the  drawer  in  his  hands  which  would  be  paid,  he 
would  take  all  rilks ;  thefe  circumftances  do  not  amount  to  fuffici- 
ent  evidence  to  entitle  the  indorfee  to  recover  againft  the  drawee 
the  amount  of  the  bill  on  a  count  for  money  had  and  received,  af- 
ter failing  to  eftabli(h  by  evidence,  the  fpecial  count  upon  the  bill. 

Thus,  in  the  cafe  of  Wbitwell  v.  Bennett ',  (y)  which  was  an  a£fcion 
of  affumftjit  s  and  the  firft  count  of  the  declaration  was  on  a  bill  of 
exchange  for  30/.  dated  to  have  been  drawn  by  one  John  Crouch,  on 
the  defendant,  payable  to  the  order  of  J.  F1.  accepted  by  the  defend- 
ant, and  indorfed  to  the  plaintiff;  the  fecond  count  was  on  a  bank- 
er's check ;  and  the  third  count  was  for  money  bad  and  received. 

At  the  trial,  the  bill  declared  upon  in  the  firft  count,  when  pro- 
duced, appeared  to  be  drawn  by  one,  John  Couch,  inftead  of  John 
Crouch  as  alledged :  the  check  wa|  alfo  proved  to  have  been  pod 
dated,  and  therefore  void,  (3)  not  being  within  the  exemption  of 
the  31  Geo.  3.  c.  25.  f.  4. 

The  plaintiff  failing  on  both  thefe  counts,  proved,  that  when  the 
bill  was  prefented  to  the  defendant,  he  accepted  it,  faying,*  that 
though  Couch  had  not  remitted  to  him,  yet  that  he  expe&ed  he 
would  do  fo  in  a  few  days,  and  that  as  he  had  a  bill  of  Couch  in 
his  hands  for  80/.  which  would  be  paid,  he  would  take  all  rilks  up- 
on himfelf,  and  accordingly  gave  the  plaintiff  the  check  in  qucf- 
tion,  poft  dated. 

Upon  this  evidence  the  plaintiff's  counfel  contended,  that  the 
defendant  was  liable  upon  the  count  for  money  had  and  received : 
and  tins  queftion  was  referred  for  the  opinion  of  the  court  of  com* 
mon  pleas.  But,  after  argument,  the  court  determined,  that  die 
plaintiff  could  not  recover  upon  that  count. 

Lord  Alvanley,  Ch.  J.  in  delivering  the  opinion  of  the  court,  faidf 
"  On  the  firft  and  fecond  counts,  the  plaintiff  is  precluded  from  re- 
covering, by  obje&ions  in  law  taken  on  the  part  of  the  defendant, 
which  are  infurmountable.  The  plaintiff,  however,  infifts  that  he 
is  entitled  to  recover  upon  the  count  for  money  had  and  received. 
Upon  that  point,  the  queftion  for  out-  confideration  arifes  on  the 
eonverfation  which  paffed  between  the  parties  at  the  time  when  the 
defendant  accepted  the  bill  drawn  upon  him  by  Couch,  and  of  which 

(-)  3  Bos.  U  PuL  559-  (*)  Pi&  *  E*ft  RV  435* 
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tta  plaluctFwas  tudorfee.  At  that  time  the  defendant  told  the 
pUiuti&t  that  he  expe&ed  remittances  from  Couch ,  and  that  a9  he 
hou!  4  bill  for  8e/.  belonging  to  Couch)  in  his  hands,  which  would  * 
be  p  vul>  he  would  run  all  rifles,  and  accordingly  gave  the  plaintiff 
»  check  upon  his  banker.  The  queftion  then  is,  whether  this  de- 
claration of  the  defendant's  be  not  prima  facie  evidence  that  the 
8c7.  bill  was  paid  ?  For,  if  that  bill  was  paid,  the  a£Hoh  for  mot 
ney  had  and  received  would  be  maintainable,  op  the  ground  of  the 
defendant's  fpecific  appropriation  of  that  money  to  the  payment  of 
the  plaintifFs  demand.  It  ha* been  contended,  that  the  above  de- 
claration  of  the  defendant's,  puts  it  upon  him  to  mow  that  the  bill 
was  not  paid*  In  fupport  of  this  proportion,  the  cafe  of  Long- 
champ  v.  Kenny  *  was  relied  upon,  where  Lord  Mansfield  \&\&,  that 
the  fale  of  a  ticket,  and  the  receipt  of  the  price  by  the  defendant, 
might  be  prefumed  againft  him  untefs  he  produced  the  ticket. 
But,  in  that  cafe,  there  was  abundant  evidence  out  of  the  defend- 
ant's own  mouth,  that  he  had  received  the  price  of  the  ticket,  till 
he  proved  the  contrary.  Indeed  there  was  another  circutnftance  in 
that  cafe,  which  diftinguifhes  it  from  theprefent,  viz*  that  the  d*»\ 
fendant  there  had  complete  notice  of  the  queftion  which  was  to  be 
tried  between  himfelf  and  the  plaintiff,  and  could  not  be  forprifed 
by  the  form  of  the  count  under  which  the  plaintiff  recovered.  In 
this  cafe  it  was  undoubtedly  a  furprife  upon  the  defendant,,  for  he^ 
came  to  trial  prepared  to  refill:  the  counts  upon  the  bill  and  check, 
and  to  (how  that  he  never  accepted  the  former.  It  would  be  going 
too  far,  therefore,  to  prefume,  that  becaufe  the  defendant  did  not 
produce  the  80/.  bill  (which  was  not  in  queftion)  he  muft  have  re- 
ceived the  amount.  The  cafe  of  Longchamp  v.  Kenny  y  therefore  i» 
dtftinguifliable  from  theprefent  5  and  the  plaintiff,  whatever  be  the  * 
merits  of  his  cafe,  muft  be  nonfuited".  ~~~"      *— — ' 

2*  Of  Money  Had  and  Received  upon  Goods,  &rV. 
which  have  been  converted  into  Money. 

If  a  perfon  receives  goods,  &c  the  property  of  another,  and  con- 
verts them  into  money,  an  action  of  indebitatus  affumpfit  (in  fome 
cafes)  will  lie,  to  recover  the  money  fo  raifed,  &c. 

Thus,  in  the  cafe  pf  Longchamp  v.  Kenny,  (a)  which  was  an  ac- 
tion of  indebitatus  ajfutnpftt  for  money  had  and  received,  money  paid 

?  Tbt following  cdji.  {a)  Doug.  137. 
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and  money  lent.    The  facts  were  as  follow :  The  plaintiff  was  a 
waiter  at  one  of  the  great  fubfcription  houfes,  or  clubs,  in  St. 
Jamefj  Street,  of  which  the  defendant  was  mailer.    Each  of  them 
had  received,  from  Mrs.  Cornells,  a  number  of  mafquerade  tickets 
to  difpofe  of,  for  which  they  were  to  account  after  die 'mafquer- 
ade, bj  paying  the  value,  or  returning  the  tickets.    Kenny  had  got 
pofleffion  of  one  of  the  tickets  which  had  been  delivered  to  Long- 
champ %  and  when  Mrs.  Cornel fs  agent  came  to  demand  an  account 
of  Longehamp's  tickets,  he  was  told  by  Longchemp,  that  Kenny  had 
had  one  of  them,  and  he  mult  pay  for  it.  Upon  this  the  agent  went 
and  made  a  demand  on  Kenny,  who  faid,  "  well,  if  I  had  it,  what 
then  ?  Go  to  the  perfon  who  received  it  of  you,  and  let  him  pay 
you".    Longcbampvru  then  threatened  with  an  arreft,  on  which  he 
paid  five  guineas,  (the  value  of  the  ticket)  to  Mrs.  Cornelfs  agent, 
and  then  brought  this  action  againft  Kenny. 

At  the  trial,  the  plaintiff  obtained  a  verdict  of  five  guineas ;  but 
a  queftion  was  referred  for  the  opinion  of  the  court  of  Kings  Bench, 
whether  the  action  (hould  have  been  trover,  or  affumpfit  t 
m  For  the  defendant  it  was  contended  that  trover  was  the  proper 
form  of  action.     In  a  count  for  money  paid,  the  words,  "  at  the  de- 
fendant's fpecial  inftance  and  requcft",  are  not  mere  words  of 
courfe.     There  mult  be  a  privity  in  the  tranfaction  between  the 
parties,  in  order  to  fupport  fuch  a  count ;   and  as  to  the  count 
for  money  had  and  received,  though  fuch  privity  is  not  neceflary  to 
fupport  that,  yet  it  muft  appear  that  money,  which  ought  to  have 
been  paid  to  the  plaintiff,  had  in  fact  been  received  by  the  de- 
fendant.    In  this  cafe  there  was  no  proof  that  the  ticket  had 
been  fold,  or  any  money  received  for  it  by  Kenny \ 

Lord  Mansfield,  Ch.  J.  faid :  "  It  i6  certain  that  where  the  de- 
mand is  for  a  fpecific  thing,  an  action  cannot  be  maintained  in 
this  form.     Great  benefit  arifes  from  a  liberal  extenfion  of  the  ac- 
tion for  money  had  and  received ;  becaufe  the  charge  and  defence 
in  this  kind  of  action,  are  both  governed  by  the  true  equity  and 
conference  of  the  cafe.   But  it  mud  not  be  carried  beyond  its  pro- 
per limits.     The  plaintiff  mult  never  be  permitted  to  turn  the 
generality  of  the  count  into  a  furprize  upon  the  defendant,  by 
deferring  the  ground  which  the  defendant  was  led  to  judge  the 
only  matter  to  be  tried,  and  reforting  to  another  of  which  he 
could  not  have  the  lead  fufpicion.    If  the  prefent  action  had  been 
brought  without  notice  of  the  nature  of  the  demand,  I  fhould 

C  2'  have 
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have  thought  it  could  not  have  been  fupported.     But,  here,  the 
defendant  came  prepared.     If  he  fold  the  ticket,  and  recchrcd  the 
value  of  it,  it  was  for  the  plaintiff's  ufe,  becaufe  the  ticket  was. 
bis.     Now,  as  the  defendant  has  not  produced  the  ticket,  it  is  a 
fair  prefumption  that  he  has  fold  it." 

AJbhurfl  and  Buller,  Juftices,  were  inclined  to  think,  that  the 
evidence  would  have  fupported  the  count  for  money  paid.     But 
they  gave  no  decifive  opinion  on  that  point ;  being  clear  that  the. 
count  for  money  had  and  received  was  maintainable 

m  So,  in  the  cafe  of  Norris  v.  Napper,  (b)  which  was  alfo  an  a£tion 
of  indebitatus  affumpjit,  for  money  had  and  received.  The  fafls 
proved  at  the  trial  were,  that  the  plaintiff  was  a  loldier  in  Lord 
Arran's  regiment  of  horfe,  in  the  defendant's  troop ;  the  regiment 
being  commanded  for  Holland,  the  plaintiff  and  his  horfe  were 
(hipped  on  board  a  tranfport,  and  in  their  paffage  met  with  fuch  a 
ftorm,  that  by  the  working  of  the  (hip  the  plaintiff's  horfe  was 
killed  ;  that  feveral  other  horfes  were  loft  in  the  fame  ftorm  ;  and 
the  queen  made  an  allowance  of  15/.  per  horfe,  for  every  horfe 
that  was  loft,  to  remount  the  troopers,  which  was  paid  by  the 
queen  to  Lord  Arran9  for  all  the  horfes  that  were  loft,  and  by  him 
laid  out  in  buying  horfes ;  fifteen  of  which  horfes  were  fent  to 
the  defendant  to  fupply  the  lofs  in  his  troop,  but  before  thefe 
horfes  came  over  the  plaintiff  was  broke,  and  fo  was  never  re* 
mounted  ;  that  when  the  plaintiff  came  into  the  troop  he  brought 
in  his  own  horfe.  Holt,  Ch.  J.  held,  tnat  this1  evidence  main* 
tained  the  a£Hon ;  for  though  the  captain,  the  defendant,  did  not 
a&ually  receive  the  15/.  in  money,  yet  he  received  a  fatisfa&ion 
which  was  money's  worth,  and  the  plaintiff  cannot  bring  trover 
for  the  horfe  becaufe  he  cannot  claim  any  one  of  the  fifteen 
horfes  in  particular,  none  having  been  ever  delivered  to  him. 
But  the  reporter  adds,  that  at  the  counfel's  requeft  it  was  made  ^ 
cafe  for  his  further  confederation ;  and  it  does  not  appear  whether 
it  was  ever  finally  determined. 

But,  in  the  cafe  of  Nightingal  and  other s^  ajjignees  of  Mettivier,  a 
Bankrupt,  v.Dcvifme%  (c)  it  was  determined,  that  an  action  of  indei 
bitatus  ajjumpfit  for  money  had  and  received,  will  not  lie  for  the 

(b)  Ld.  Raym.  1007.  •  (c)  5  Bur.  2589.  2  BL  Rep.  684.  I  Eafi 

Rep.  1.  $•  P.     But  fee  Putch  v.  Warren,/^. 

transfer 


Chap.  Lj  Of  Money  Had  and  Received.  a  I 

transfer  and  receipt  of  ftoct  in  the  public  funds,  unlets  it  be  ac- 
tually converted  into  money. 

Lord  Mansfield  faid :  "  This  is  a  new  fpecies  of  property  which 
has  arifen  within  the  compafs  of  a  few  years*  It  is  not  money. 
We  are  all  of  opinion  that  this  ad  ton  for  money  had  and  re- 
ceived will  not  lie  in  the  prefent  cafe,  where  no  money  was  re- 
ceived." 

So,  where  goods  are  diftrained  for  rent  in  arrear,  but  the  land- 
lord delivers  them  back  to  the  tenant  on,  his  promiGng  to  pay  the 
rent ;  an  aQion  for  money  had  and  received  will  not  lie  for  the 
value  of  the  goods,  thpugh  the  tenant  do  not  pay  the  arrears  of 
rent. 

Thus,  in  the  cafe  of  Leery  v.  Good/on,  (J)  which  was  an  a&ion  of 
cjfumtfit.  The  declaration  dated  that,  tht  plaintiff  having  dif- 
trained fome  pi£lures  on  Poole,  his  tenant,  and  being  about  to  fell 
tbeih,  the  defendant,  in  confideration  that  the  plaintiff  would  re- 
turn the  goods  to  Poole,  undertook  to  pay  the  plaintiff  a  certain  part 
of  the  rent  in  a  week,  and  the  reft  in  a  month  ;  yet  that  he  did 
not  pay,  &c.  There  was  alfo  another  count  for  money  bad  and 
received.  On  the  trial  it  appeared  that  the  agreement  was,  that 
the  plaintiff  (hould  deliver  the  pidures  to  the  defendant,  and  not 
to  Poole  i  upon  which  it  was  objected  that  the  evidence  did  not. 
fupport  the  contract  declared  upon.  Lord  Kenyan,  Ch«  J,  before 
whom  the  caufe  was  tried,  thought  it  was  a  fatal  variance,  but 
permitted  a  vcrdift  to  be  taken  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonfuit,  if  the  court  of  King's  Bend 
fiiouid  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 
A  rule,  for  that  purpofe,  was  accordingly  obtained ;  but  the  coun- 
sel for  the  plaintiff  (bowed  caufe  againft  it.  He  abandoned  the 
fpecial  count,  but  faid,  that  the  plaintiff  might  refort  to  the  general 
count  for  money  had  andljltycived ;  for,  as  the  defendant  could 
not  but  know  on  the  fate  qf  the  record  that  the  caufe  of  a&ion 
Vas  the  value  of  the  pidures,  he  could  not  be  furprifed  by  the 
plaintiff's  infilling  to  recover  that  value  on  either  of  the  counts. 
And  he  cited  the  cafe  of  Longchamp  v.  Kenny,*  as  being  ip 
point. 

ft/)  4  Term  Ftp.  6S7.        *  A«ttt  \%. 
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Sed  per  curiam.  fC  In  the  cafe  cited  the  ticket  was  delivered 
for  the  purpofe  of  being  carried  to  market ;  and  the  pre- 
fumption  was  that  it  was  fold,  as  the  defendant  would  give 
no  account  of  it.  But  here  a  contrary  prcfumption  arifes,  for 
the  piftures  were  delivered  to  the  ^defendant  in  order  to  avoid 
their  being  fold."  The  rule  was  therefore  made  abfolute,  and  a 
nonfuit  ordered. 


4,  Of  Money  Had  and  Received  by  and  from  Agents  ;  and 
of  Money  depofited  with  Stake-  holders ,  &c. 

If  money  be  received  by  an  agent  for  the  ufe  of  his  principal, 
and  he  refufes  to  pay  it  over,  an  a&ion  of  indebitatus  ajfumpfit  for 
money  had  and  received  lies  againft  him  at  the  fuit  of  his  princi- 
pal, (e) 

So*  a  book-keeper  in  Smithfield  market,  receiving  money  for 
beafts  fold  there,  is  liable  to  pay  fuch  money  to  the  owner  of  the 
beads,  and  cannot  apply  it  in  payment  of  a  debt  due  to  him 
from  the  falefman. 

Thus,  in  the  cafe  of  Goode  v.  Jones%  (f)  which  was  an  a&ion  of 
ajfumpfit  for  money  had  and  received.  The  plaintiff,  a  grazier  in 
the  country,  had  fent  three  oxen  by  Cooie,  his  drover,  to  Sqtitb* 
field  market  to  be  fold  by  a  falefman  there.  Holbeacb,  the  falef* 
man,  employed  the  defendant  as  his  book-keeper,  and  he  was 
alfo  employed  by  feveral  other  falefmen.  On  the  evidence  it 
appeared,  that  it  was  the  bufinefs  of  the  book-keeper  to  receive 
the  money  from  the  purchafer,  and  keep  an  account  of  the  beaft$ 
fold,  diftinguifliing  what  each  bead  was  fold  for,  and  to  whom  it 
belonged.  When  that  is  done,  the  falefman  fends  an  order  to  the 
book-keeper,  defiring  him  to  pay  the  money  to  the  drover. 

In  the  prefent  cafe,  Holleacb,  the  falefman,  being  indebted  tq 
the  defendant,  he  refufed  to  pa/  the  money  received  for  the 
plaintiff's  cattle  to  him,  infilling  that  he  had  a  right  to  retain 
the  money  received  by  him  on  that  account,  to  fatisfy  the  debt 
due  to  him  from  Holbeacb.  Holbeach  became  infolvent,  and  the 
plaintiff  brought  the  prefent  aftion. 

(e)  Fide  ante  tit.  Principal,  FaSor,  a$d  A  gent %  1  fV.  %6u 

(f)  Peak's  Cat.  N.P.  177. 

The 
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The  counfcl  for  the  defendant,  it  wis  contended,  that  there  was 
do  privity  between  the  plaintiff  and  the  defendant,  the  defendant 
kept  his  account  with  Ho/beach  only,  and  the  plaintiff  could  only 
call  on  him  for  the  money.  This  is  much  like  the  cafe  of  a  banker. 
If  a  fam  of  money  is  paid  into  his  hands  for  the  ufe  of  a  fa&or, 
it  will  never  be  contended  that  the  principal  may  maintain  an 
a&ion  againft  him.  He  alio  offered  to  call  witnedcs  to  prove 
that  by  the  uniyerfal  cuftom  of  the  market,  the  book-keeper  was 
confidered  as  the  debtor  of  the  falefman,  and  not  of  the  grazier, 
with  whom  he  had  no  connexion. 

Lord  Kenyan,  Ch.  J.  faid,  he  never  was  clearer  in  any  cafe  than 
the  prefent.  "  By  the  common  law  of  the  land  the  plaintiff  is  en- 
titled to  receive,  this  money  from  the  defendant,  and  no  cuftom 
whatever  can  deprive  him  of  it.  There  is  not  the  leaft  Gmilitude 
between  the  cafe  of  a  banker  and  the  prefent  defendant.  No  pri- 
vity whatever  exifts  between  the  banker  of  a  faftor  and  the  prin- 
cipal, whom  he  never  heard  of,  but  this  defendant  knew  that  he 
was  receiving  this  money  for  the  ufe  of  the  plaintiff;  he  entered 
his  name  in  his  book,  and  diftinguifhed  how  much  was  due  to 
frim/* 

An  aftion  of  indebitatus  affumffit  lies  upon  the  ftat.  43  Geo.  III. 
c.  55.  by  a  leffee  of  certain]  land  againft  the  receiver-general  of 
the  land-tax  for  a  county,  to  recover  a  fum  of  money  duly  affeffed 
by  a  jury  as  a  compenfation  to  the  plaintiff  for  his  damages 
by  rcafon  of  giving  the  pofleffion  and  ufe  of  that  land  "  during 
the  time  for  nvbifh  the  fame  Jbould  be  required  for  the  public  fer- 
vict."  (g) 

If  money  be  paid  by  miftake  to  an  agent,  exprefsly  for  the  ufe 
of  his  principal,  and  the  agent  has  paid  it  over,  he  is  not  liable 
in  an  a&ion,  by  the  perfon  who  mifpaid  it:  becaufe  it  isjuft 
that  one  man  (hould  not  be  a  loofer  by  the  miftake  of  another;* 
and  the  perfon  who  made  the  miftake  is  not  without  redrefs,  but 
has  his  remedy  over  againft  the  principal.  On  the  other  hand 
it  \9  juft,  that  as  the  agent  ought  not  loofe,  he  (hould  not  be  a 
gainer  by  the  miftake.     And,  therefore,  if  after  the  payment  fo 

(; )  Bingham  v.  Serle,  5  Eajl  Rep.  534. 
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made  to  him,  and  befpre  he  has  paid  the  money  over  to  his  prin- 
cipal, the  perfon  corrects  the  ipiftake;  the  agent  cannot  after- 
wards pay  it  over  to  his  principal,  without  making  himfelf  fable 
to  the  real  owner  for  the  amount.  (/') 

But  in  the  cafe  of  Burrough  v.  Skinner  >  (k)  it  was  held,  that  an 
a&ion  for  money  had  and  received  would  lie  again  ft  an  auBioneex 
to  recover  back  a  depofit  paid  to  him  on  account  of  lands  pur* 
chafed  by  the  plaintiff,  but  to  which  no  title  could  be  ma<Se  ;  it 
not  appearing  that  the  money  had  been  paid  over  to  the  principal. 
And  it  was  faid,  that  the  au&ioneer  was  as  a  ftake-holder,  and 
ought  not  to  have  parted  with  the  money  till  fuch  time  as  it 
fliould  appear  in  the  event  to  whom  it  properly  belonged. 

If  an  agent  pays  money  of  his  principal  which  ought  not  to 
be  paid,  it  may  be  recovered  back  by  an  a£Uon  of  indebitatus  of 
fumpfit,  either  at  the  fuit  of  the  agent  or  his  principal.  (/) 

So,  where  a  broker  having  a  lien  on  certain  policies  of  infu- 
rancc  effe&ed  for  his  principal,  for  whom  he  had  giyep  his 
acceptances,  the  defendant  promtfed  that  he  would  provide  for 
the  payment  of  thofe  acceptances  as  they. became  due  upon  the 
plaintiff's  giving  up  to  him  fuch  policies,  In  order  that  he 
might  colled*  for  the  principal  the  money  due  thereon  from  the 
underwriters  ;  which  was  accordingly  done,  and  the  money  was 
afterwards  received  by  the  defendant  it  was  determined,  (m) 
that  this  was  not  a  promife  for  the  debt  or  default  of  another 
within  the  ftatute  of  frauds  ;  and  that  the  plaintiff  might  recover 
againft  the  defendant,  as  well  fpr  the  breachof  agreement  ip  not 
providing  for  the  payment  of  the  acceptances,  as  alfo  upon  a 
count  for  money  had  and  received.  • 

Of  Money  depofaed  with  a  Stake-holder ',  £&.]  If  money  be  de- 
poGted  in  the  hands  of  a  ftake-holder  for  the  purpofe  of  being 
paid  over  to  the  winner  on  the  event  of  a  legal  Wager,  an  adion 
of  indebitatus  affumpftt  will  lie  by  the  winner  againft  th*  ftake- 
holder. 

(i)  Per  Lord  Mansfield,  Cowp.  566.  806.    See  alfo  Sadler  v.  Evans. 
4  Bur.  1^84.  and  fee  Stra.  480.  and  3  Efp*  Rep.  233.  '•  ■  '•  ■ 

(i)  5  Bur,  2639.  et  vide  ante,  1  Vol.  255,  fyc* 
(/)  Cowp.  806.  Doug.  637.  Bui.  N.  P.  35.  - 

(m)  Caftling  v.  Aubcrt,  2  Eq/i  Rep.  325. 

1 

Thus. 
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Thus,  in  the  cafe  of  Temple  r  Welds >  (n)  which  was  an  adion 
of  indebitatus  affumpfit  for  money  had  and  received.  Upon  evi- 
dence the  cafe  came  out  thus :  the  plaintiff  and  another  laid  m 
wager ;  the  defendant  held  the  flakes j  the-  plaintiff  brought 
evidence  that  he  had  won  the  wager.  The  plaintiff,  however,  was 
nonfuited  ;  the  judge  who  tried  the  caufe  being  of  opinion  that 
the  plaintiff  had  miftaken  his  adion  ;  becaufe  this  money  could 
not,  at  the  time  of  the  aft  ion  brought,  be  faid  to  be  money 
received  to  the  plaintiff's  ufe,  fince  the  defendant  was  not  to 
pay  the  money  until  the  wager  was  proved  to  be  won. 

But,  on  motion  being  made  to  fet  afide  this  nonfuit,  it  is  re- 
ported that  the  court  faid  the  adion  was  "well  brought;  for 
upon  the  wager  being  won,  the  money  was  a&ually  the  plain- 
tiff's,  though  he  cpuld  not  receive  it  before  the  fad  was  made 
appear. 


5.  Of  Money  Had  and  Received  by  Revenue  Officers^ 

either  by  Miftake  or  mala  fide. 

If  duties  be  paid  to  a  revenue  officer  by  miftake,  and  he  pays 
them  over  tQ  his  fuperior  officer  before  he  has  notice  of  the  mi- 
take,  an  adion  of  indebitatus  ajfumpfit  does  not  lie  againft 
him. 

Thus,  in  the  cafe  of  Grjtenway  v.  Hurd,(o)  which  was  an 
adion  of  indebitatus  ajfumpfit  for  money  had  and  received.  At 
the  trial  it  appeared  that  the  ad  ion  was  brought  to  recover 
back  529/.,  which  the  plaintiff  had  paid  in  July,  1785,  to  the 
defendant,  who  was  a  colledor  of  excife,  for  certain  duties  on 
the  cotton  manufadure  impofed  by  the  24  Geo.  III.  c.  40. ;  which 
ad,  it  was  "admitted,  had  been  repealed,  as  far  as  related  to 
thefe  duties  by  the  25  Geo.  HI.  c.  24.  before  the  duties  were 
incurred  ;  the  latter  ftatute  repealing  the  duties  "  from  and  after 
the  palling  of  that  ad,"  and,  confequently,  relating  to  the  firft 
day  of  the  feffions,  the  25th  of  January,  1785.     In  June,  1785, 

(m)  io  Mod.  315.  Vide  Holt's  Rep.$j.  Dawfon  ».  Scriven,  1  If.  Bi. 
?i8i  which  was  an  adion  agalnftthe  clerk  of  a  cowrfe,  for  afubfcriptiou  pwfe9 
at  thefmt  of  the  winner ;  port.' 

(•)  4  Term  Rep.  553.  Cowp.  69.    Loft.  530.  $.  P. 
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the  plaintiff  pofitively  refufed.  to  pay  thcfc  duties,  which,  how- 
ever, he  afterwards  paid  on  the  aad  of  July  following. 

It  was  obje&ed  by  the  defendant's  counfel,  that  as  the  defend- 
ant had  paid,  the  money  over  to  his  fuperior  officer  before  the 
adtion  was  brought,  the  plaintiff  could  not  recover  back  the 
money  from  the  defendant  who  was  a  public  officer,  and  who  had 
been  obliged  under  the  terrors  of  a  penalty,  to  pay  over  this  mo- 
ney ;  and  that  if  he  could,  the  defendant  was  entitled  to  a  month's 
notice  before  the  aQion  was  brought,  under  the  23  Geo.  III. 
c.  70.  f.  30.  which  had  not  been  given  j  and  the  judge  being  of 
this  opinion  nonfuited  the  plaintiff, 

A  motion,  however,  was  afterwards  made  to  fet  afide  that 
nonfuit :  but  the  court  were  of  opinion,  that  the  aftion  would 
not  lie,  becaufe  the  money  had  been  paid  over  before  the  aftion 
was  brought,  and  a  month's  notice  had  not  been  given  to  the 
defendant. 

Lord  Kenycn,  Ch.  J.  faid  :  "  The  queftion  here  is  not  whether 

the  'plaintiff  has  not  fome  remedy,  but  whether  he  can  recover 

againft   this  defendant.      This  in  principle  is  like    the  cafe  of 

Sadler  v.  Evans,  (/>)  where  it  was  held  that  an  aQion  for  money 

had  and  received  againft  a   known  agent  would  not  lie,  but  that 

the  party  mull  refort  to  the  fuperior.     Here  the  plaintiff  has  led 

the  defendant  into  this  error.     If  the  defendant  had  not  paid  the 

money  over,  he  would   have  fubje&ed  himfelf  to  punifhment  \ 

and  it  would  be  hard  that  he  (hould  alfo  be  puniflied  by  an  a£tfon 

if  he  did  pay  it  over ;  at  all  events  the  defendant  was  entitled  tp 

notice.     It  has  been  frequently  obferved  by  the  courts  that  the 

notice,    which  is  dire&ed  to   be   given   to  juftices,  and  other 

officers,  before   a&ions  are  brought  againft  them,   is  of  no  ufe 

to  them  when  they  have  afted  within  the  drift  line  of  their  duty, 

and  was  only  required  for  the  purpofe   of  protecting  them  in 

thofe  cafes  where  they  intended  to  a£t  within  it,   but  by  miftake 

exceeded  it.     Here   the   defendant  a&ed  as  an  officer  of  the  ex- 

1 

cife  when  he  received  this  money,  and  the  plaintiff  paid  it  to  him 
in  that  chara&er." 

But  this  form  of  adion  lies  to  recover  back  money  pafd  to  a 
cuftom-houfe  officer,  which  has  not  been  paid  over  by  him,  where 

(/)  \Bur.  1984. 

the 
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the  duty,  in   refpe£t  of  which  he  .received  the  money,  was  not 
impofed  by  lawful  or  fufficient  authority  to  warrant  it.  (q) 

So,  indebitatus  affum^fit  for  money  had  and  received,  will  lie 
to  recover  back  exhorUtant  fees  taken  by  a  cuftom-houfe  officer* 
Thus,   in   the  cafe  of    Stevenfon   and  others  v.  Mortimer,  (r) 
which  was  an  a&ion  for  money  had  and  received,  brought  by  the 
plaintiffs,  as  owners  of  a  boat  employed  in  carrying  chalk  and 
lime,  from  one  part  of  the  coaft  of  Sujfex  to  another,  viz.  from 
Eafi  Bourne  to  Haftings :  and  the  aQion  was  brought  to  recover 
the  whole  or  part  of  certain   fums  of  money  paid  by  the  mailer 
of  the  boat,  who  was  the  plaintiffs'  fervant,  to  the  defendant, 
a  cuftom-houfe  officer,  as  his  fees  due  upon  the  matter's  taking 
out  a  coquet  and  bond'under  &n  idea  that  this  boat  came  withili 
theftat.  13  and  14  Car.  II.  c.  n.f.  7.,  by  which  it  is  ena&ed, 
"  That  no  goods  (hall  be  (hipped,  or  put  on  board,  to  be  carried 
forth  to  the  open  fea  from  any  port  or  place,  &c.  to  any  other 
port  or  place  of  the  realm,  without  a  fufferance  or  warrant  firft 
had  and  obtained ;  and  that  the  mafter  of  every  (hip  and  veffel, 
who  (hall  lade  or  take  in  any  goods,  &c.  in  any  port,  member,  or 
creek,  within  the  kingdom,  to  be  landed  or  difcharged  in  fome  other 
port,  member,  or  creek,  (hall,  before  the  (hip  or  veffel   be  re- 
moved or  carried  out  of  the   port,  where  he  (hall  take  in  fuch 
Jading,  take  out  a  coquet,  and  become  bound,  in  a  certificate 
with  good  fecurity,  in  the  value  of  the  goods,   for  delivery  there- 
of, in  the  port  or- place  for  which  the  fame  (hall  be  entered; 
and  to  return  a' certificate  of  their  being  fo  landed,  upon  pain  of 
forfeiting  the  penalty  of  the  bond."    The  queftion  intended  to 
have  been  tried  was,  whether  a  coquet  was  neceffary  to  be  taken 
put  under  the  flat.  13  and   14  Car.  2.  for  goods  carried  coaft- 
wife.     But  before  the  trial  the  plaintiffs  gave  notice,  that  they 
alfo  meant  to  go  upon  the  ground  of  the  defendant  having  taken 
exorbitant  fees :  he  had  demanded  and  received  14/.  and  6 J. 

Mr.  Serjeant  $ayer>  before  whom  the  caufe  was  tried,  was  of 
ppinion,  that  this  duty  being  impofed  by  the  ftatute  upon  the 
jnafter,  the  aflion  was  wrong  brought  in  the  name  of  the  owners, 
pd  accordingly  nonfuited  the  plaintiff. 

(f )  Campbell  v.  Hall,  Cittf*  204.  Loft.  655.  S.  C.      (r)  Convp.  805. 
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But,  upon  i  motion  being  made  for  a  rule  to  fet  afide  the  non- 
fuit,  and  for  a  new  trial,  the  Court  of  Ring's  Bench  determined 
that  the  a&ion  was  properly  brought  againft  the  defendant,  and 
therefore  made  the  rule  abfolute. 

Lord  Mansfield,  Ch.  J.  faid :  "  The  ground  of  the  nonfuit 
at  the  trial  was,  that  this  attion  could  not  be  well  maintained  by 
the  plaintiffs,  who  are  the  owners  of  the  veffel  in  queftiop  ;  .but 
it  ought  to  have  been  brought  by  the  mailer,  who  adually  paid 
the  money.  That  ground,  therefore,  makes  now  the  ontyqueftion 
before  us :  as  to  which  there  is  not  a  particle  of  doubt.  £j>ui  faeit  per 
edium,facit  per  fe.  Where  a  man  pays  money  by  his  agent,which  ought 
not  to  have  been  paid,  either  the  agent  or  principal  may  bring  an 
a&ion  to  recover  it  back.  The  agent  may,  from  the  authority  of 
the  principal,  and  the  principal  may,  as  proving  it  to  hate  been 
paid  by  his  agent.  If  mony  is  paid  to  a  known  agent,  and  ait  a£Hon 
brought  againft  him  forit,  it  is  an  anfwer  to  fuch%  a&ion,  that 
he  has  paid  it  over  to  his  principal,  Sadler  v.  Evan},  4  Burr.  1984. 
Here  the  ftatute  lays  the  burthen  on  the  matter  from  neceffity ; 
and  rrfakes  him  perfonally  liable  to  penalties  if  he  negle&s  to  per- 
form the  requisitions  of  it.  But  (till  he  is  entitled  to  charge  the 
nfceffary  fees,  &c  upon  his  doing  fo,  to  the  account  of  his 
owners.  And  in  this  cafe,  there  can  be  no  doubt  of  th£  rela- 
tion in  which  the  mailer  flood  to  the  plaintiffs ;  for  he  is  the 
witnefs,  and  he  fwears,  that  the  money  was  paid  by  the  order  of 
the  plaintiffs.  Therefore  they  are  very  well  warranted  to  main- 
tain the  action.  If  the  parties  had  gone  to  trial  upon  an  appre- 
henfion  that  the  only  qucftion  to  be  tried  was,  whether  this  was  a 
cafe  within  the  aft  of  parliament,  confequently,  whether  any 
fee  was  due,  the  plaintiff  could  not  have  been  permitted  to  fur- 
prife  the  defendant  at  the  trial,  by  darting  another  ground,  upon 
which  to  recover  a  Norfolk  grpat.  An  a&ion  for  money  had  and 
received  is  goverried'by  the  mod' liberal  equity.  Neither  party  is 
allowed  to  entrap  the  other  in  form.  But  here  the  plaintiff  gave 
notice,  TEai  ne  meant  to  infill  that  too  much  was  taken ;  and 
therefore  both  came  to  the  trial  with  equal  knowledge  of  the 
matter  in  difpute.  Therefore  the  rule  for  a  new  trial  mud  be 
abfolute." 

So,  if  a  revenue  officer  feize  goods  as  forfeited,  which  are  not 
liable  to  feizure,  and  take  money  of  (he  owner  to  releafe  them, 
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the  latter  may  recover  back  the  money  in  an  a&ion  for  money  had 
and  received ;  and  in  fuch  an  a£tion  a  month's  notice  need  not  be 
given  under  the  23  Geo.  III.  c.  70.  f.  30. 

Thus,  in  the  cafe  of  Irving  v.  Wilfon  and  another,  (/)  which 
Was  an  aftion  of  indebitatus  affumfjit  for  money  had  and  received, 
to  recover  the  fumof  2/.  us.  under  the  following  circumftances: 
The  defendants,  who  were  cuftom-houfe  officers,  had  feized  fome 
hams  near  Carlijle,  which  the  plaintiff  was  fending  in  three 
feveral  carts  from  Scotland  to  Carlijle.  The  plaintiff  obtained  one 
permit  for  the  whole  \  but  owing  to  fome  accident  two  of  the 
carts  were  at  the  diftance  of  two  miles  behind  the  other ;  when 
the  defendants  met  the  firft  cart  and  demanded  the  permit*  the 
driver  imformed  them  that  the  permit  was  with  the  other  carts 
which  came  up  in  an  hour  and  a  half  afterwards,  before  the  firft 
reached  Carlijle,  but  not  till  the  officer,  after  waiting  fome  time 
without  feeing  the  other  carts,  had  made  the  feizure.  They  were 
all  three  driven  to  the  cuftom-houfe  at  Carlijle,  the  defendants 
faying  they  could  not  releafe  them  unlefs  the  collector  were  ap- 
plied to. .  When  the  whole  was  explained  to  the^colleftor,  he  faid 
be  would  have  no  concern  in  the  taking.  And  the  defendants 
then  refufcd  to  give  up  the  carts  with  the  cargoes,  unlefs  the 
plaintiff  would  give  them  2/.  lis. ;  which  he  accordingly 
did. 

It  was  objeded  on  the  part  of  the  defendants,  that  the  plaintiff, 
by  this  tranfa&ion  with  the  revenue  officers,  had  incurred  a  pe- 
nalty of  50/.,  and  that  he  could  not  recover  back  the  money  which 
be  had  paid  to  have  the  goods,  which  had  been  feized >  returned 
to  him;  and  the  plaintiff  was  nonfuited,  with  leave  to  move  to 
fet  that  nonfuit  aGde,  and  to  enter  up  a  verdift  for  him,  if  the 
Court  of  Kings  Bench  fhould  be  of  opinion  that  the  plaintiff  could 
maintain  this  aflLion.  It  was  alfo  contended,  that  the  defendants 
were  entitled  to  a  month's  notice  under  the  23  Geo.  III.  c.  70. 
f.  30.  and  24  Geo.  III.  c.  46.  f.  39.-.-^^  wv-^ 

But,  the  court  determined,  that  the  plaintiff  was  entitled  to 
recover  the  money  in  queftion  in  this  form  of  a&ion,  and  without 
any  previous  notice. 

» 

Lord  Kenyan,  Ch.  J.  faid :  "  The  revenue  laws  ought  not  t* 
be  made  the  means  of  oppreffing  the  fubjeft.    Here,  a  permit 
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baring  been  granted  for  the  whole  quantity  of  goods,  and  which 
was  with  the  other  carts  behind  at  the  time  of  the  feizure,  the 
feizure  was  clearly  illegal.  The  permit  for  the  entire  quantity 
could  not  be  feparated  and  diftributed  to  each  of  the  carts.  Atjd^ 
therefore  whatever  ground  of  probability  there  was  for  (topping 
the  firft  cart,  yet  after  the  matter  was  cleared  up,  there  was:bo 
pretence  for  making  a  feizure  ;  and  it  was  highly  improper  in  the 
officers  to  take  the  money.  If  goods  liable  to  a  forfeiture 'be 
forfeited,  the  officer  is  to  feize  them  for  the  king;  but  he 
is  not  to  be  permitted  to  abufe  the  duties  of  his  ft  at  ion,  and  to 
make  it  a  mode  of  extoriton.  Here  the  defendants  took  the 
money  under  circumftances  which  could  by  no  pofllbility  juftify 
them,  and  therefore  this  could  not  be  called  a  voluntary  payment ) 
but  it  was  extorted  from  the  plaintiff,  and  in  that  cafe  no  notice 
to  thei  defendants  was  neceffary." 


6.  Of  Money  Had  and  Receeivcd  by  Sheriffs  y  Gaolers, 

and  their  refpeftive  Officers. 

If  a  (heriff  levies  money  upon  z  fieri  facias,  the  plaintiff  may 
have  an  indebitatus  ujfumffti  againft  him  for  fo  much  money  re- 
ceived to  his  ufe ;  (t)  it  alfo  lies  againft  his  executors,  if  he  die, 
for  this  is  not  like  an  efcape,  which  is  a  wrong  done  by  the 
fheriff  himfelf,  but  it  is  founded  on  a  duty  due  by  the  (heriff, 
which  (hall  furvive  and  charge  his  executois.  («) 

So,  in  the  cafe  of  Mc  Neil  v.  Perchard  and  another,  (v)  which 
was  an  action  of  indebitatus  ajfumjftt  for  money  had  and  received, 
brought  to  recover  the  fum  of  106/.  under  the  following  circum- 
ftances :  The  plaintiff  being  indebted  to  one  Paris,  a  writ  iffuedf 
directed  to  the  defendants,  (heriffs  of  London,  to  hold  him  to  bail 
for  that  fum  at  the  fuit  of  Parts.  The  (heriffs  directed  their  war- 
rant to  one  of  their  officers  of  the  name  of  Kellett,  who  arretted  the 
plaintiff,  and  upon  the  arreft  being  made,  the  plaintiff  paid  into 
KelUrfs  hands  the  above-mentioned  fum  of  106/  which  Kellett  un- 
dertook to  return  on  the  plaintiff's  putting  in,  and  juftifying  bail 
to  the  adHon.  The  plaintiff  did  put  in  and  juftify  bail  \  and  the 
prcfent  adion  was  brought  to  recover  the  money  fo  paid  into 

(/}  Comb.  430.        (»}  3  Sali.  323.        (t>)  1  E/p.  Ref.  263. 
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Kelktf*  hands,  which  he  had  not  returned  to  the  plaintiff  pur-  # 
fuant  to  his  undertaking. 

Upon  the  trial  bfeforc  Lord  Kenyon,  Ch.  J.,  the  plaintiff*  ob- 
tained a  verdid. 

So,  where  a  fheriffs  officer,  being  in  pofleffion  of  the  tenant's 
effefts  under  an  outlawry,  made  a  diftrefs  for  the  rent,  fold  the 
good*  fo  diftrained,  and  afterwards  the  outlawry  was  reverfed : 
it  was  ruled  that  the  officer  was  liable  to  pay  the  produce  of  the 
goods  to  the  landlord,  in  an  a&ion  for  money  had  and  received. 

Thus,  in  the  cafe  of  The  Prefident  and  Scholars  of  St.  John's  Cofc 
lege,  Oxford,  v.  Murcott,  («/)  which  was  alfoan  a&ion  of  indebitatus 
ajfumpfit  for  money  had  and  received.  On  the  trial,  a  verdi& 
was  taken  for  the  plaintiff,  with  damages  166L  fubje&  to  the 
opinion  of  the  Court  oi  King's  Bench  on  the  following  cafe  : 

On  the  2 1  ft  Ncvembtr,  1791,  William  Grant,  the  tenant  of  a 
farm  at  Wafperton,  in  the  county  of  Warwick,  under  the  plaintiffs,  • 
at  the  yearly  rent  of  166/.  was  outlawed  in  an  a&ion  of  trefpafs  on 
the  cafe,  upon  promifes,  at  the  fuit  of  W,  Priddle.  On  the  25th 
ol  April,  1792,  a  writ  of  capias  utlagatam,  direfted  to  the  (heriff  of 
the  county  of  Warwick,  was  iffued  againft  Grant ;  on  which  the 
iheriff,  on  the  7th  of  May  1 792,  iffued  his  warrant,  dire&ed  to 
the  defendant  and  other  perfons,  commanding  them  to  fcize  the 
goods  and  chattels,  lands  and  tenements  of  Grant ;  fo  that  the 
{heriff  might  caufe  the  fame  to  be  appraifed  and  feifed  into  his 
Majefty's  hands.  Under  that  warrant  the  defendant  entered  upon 
the  farm  in  the  occupation  of  Grant,  and  took  pbffeflion  of  all  the 
goods  and  chattels  that  Grant  then  had  upon  the  premifes.  The 
Iheriff  then  fummoned  a  jury  to  take  an  inquifition  by  virtue  of 
the  writ  on  the  nth  of  May,  but  the  inquifition  was  then  ad- 
journed to  the  next  day,  when  it  was  taken.  On  the  nth  of 
May,  (the  defendant  being  then  in  pofleffion  of  the  farm,  and  of 
the  goods  and  chattels  of  Grant,  under  the  faid  writ)  the  Reverend 
T.  Welfb,  on  behalf  of  the  plaintiffs,  applied  to  the  defendant,  and 
informed  him  that  a  year's  rent  of  the  farm  was  due  to  the  plain- 
tiffs from  Grant,  and  that  he  intended  to  diftrain  for  it*  The  de- 
fendant then  offered  to  make  the  diftrefs  for  the  plaintiffs,  and 
faid  he  could  do  it  as  well  as  another.  Mr.  Welfb  then  gave  the 
defendant  directions  to  make  the  diftrefs,  and  accordingly,  on  the 
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1 2  th  of  May,  he  did  rained  part  of  the  effe&s  already  in  his  pof- 
feffion  under  the  writ,  but  not  any  of  the  crops  then  growing  on 
the  premifes.  Being  himfelf  an  au&idneer,  he,  on  the  18th  of 
May  >  (old  by  au&ion  fuffiqent  to  produce  the  i66I*  due  for  rent, 
and  the  expences  of  making  the  diftrefs  5  and  about  a  week  after 
Ac  fale  the  defendant  told  Mr.  Welch  that  the  bufmefs  was  all 
finiflied  •,  that  he  had  lodged  the  money  in  the  hands  of  his 
bankers,  and  it  was  ready  whenever  the  College  chofe  to  demand  it. 
About  a  fortnight  afterwards,  Mr.  Weljh  applied  to  the  defendant 
for  the  money,  but  the  defendant  then  told  him  that  he  had  had 
advice  upon  the  bufmefs ;  that  he  apprehended  the  diftrefs  was 
not  legal,  and  he  would  not  pay  the  money.  The  defendant 
continued  in  the  occupation  of  the  farm  under  the  writ ;  and 
when  the  crops  growing  on  the  farm  became  ripe,  reaped  them, 
and  got  in  the  harveft.  On  the  4th  OElober>  1 792,  the  outlawry 
againft  Grant  was  rcverfed.  On  the  24th  08lober%  a  writ  of 
amoveas  manus,  on  the  reverfal  of  the  outlawry,  was  iffued  9  and 
on  the  7th  of  November  a  warrant,  iffued  by  the  (heriff  on  the 
faid  writ,  was  delivered  to  the  defendant ;  and  the  defendant,  on 
the  fame  day,  quitted  the  poffefiion  of  the  faid  farm,  and  the  tenant 
re-entered.  In  July,  1793,  after  the  defendant  had  quitted  the 
poffeffion  of  the  farm,  Mr.  Weljh  again  applied  to  him  for  the 
166/.  but  the  defendant  refufed  to  pay  it,  faying,  that  he  had  ex- 
pended money  in  getting  in  the  crops  upon  the  farm,  and  If  Grant 
would  pay  him  for  that  expencc,  he  would  pay  the  166/.  to  the 
plaintiffs. 

The  Court  were  of  opinion  that  the  plaintiffs  werfe  entitled  to 
recover  the  rt56/.  as  fo  much  money  received  by  the  defendant  for 
their  ufe. 

JJbhurJt,  J.  faid,  "  The  inftant  this  outlawry  was  reverfed,  the 
judgment  of  outlawry  became  mere  wafte  paper,  and  the  rights  of 
all  the  parties  were  reftored  to  the  fame  fituation  as  if  no  outlawry 
bad  taken  place.  In  this  cafe  the  defendant  made  this  diftrefs  for 
the  plaintiffs  at  his  own  requeft  ;  and  having  received  the  money, 
be  objefts  to  pay  it  over  to  his  employers  on  another  account, 
with  which  they  have  no  concern  :  but  having  taken  upon  him- 
felf to  aft  as  their  bailiff,  and  the  bar  which  before  exifted  being 
now  removed  by  the  reverfal  of  the  outlawry,  it  appears  that  he 
has  received  money  for  the  ufe  of  the  plaintiffs,  which  in  con- 
ference he  is  not  entitled  to  retain  merely  on  account  of  his  having 
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fotne  demand  on  the  tenant.  And  with  regard  to  that  demand, 
'the  defendant  is  not  without  a  remedy ;  for  if,  during  the  time 
lie  was  in  poflcflion  under  the  outlawry,  he  was  put  to  any  ex- 
pence  in  reaping  and  getting  in  the  crops,  he  may  maintain  an 
adion  againft  the  tenant  to  recover  thofe  cxpencqs. 

Where,  by  the  regulations  of  a  prifon,  made  by  the  magi  ft  rates, 
certain  rates  are  fettled  for  lodging,  &c.  within  the  prifon,  the 
goaler  cannot  take  more  than  that  fum  5  and  if  he  does,  he  (hall 
be  liable  to  refund  it,  though  he  has  paid  it  over  to  the  magif- 
trates, to  whom  he  accounts. 

Thus,  in  the  cafe  oi  Miller  v.  Ar'tSj  (x)  which  was  an  a£tion  of 
indebitatus  affum^fit  for  money  had  and  received;  and  brought 
againft  the  defendant,  who  was  governor  of  the  prifon  in  CM- 
Bath  Fields,  to  recover  a  fum  of  money  paid  by  the  plaintiff,  for 
lodging  and  victuals,  while  he.  was  confined  as  a  prifoner  in  that 
place  of  confinement. 

This  prifon  is  under  the  regulation  of  the  magiftrates  of  the 
county  of  Middle/ex,  by  whom  a  particular  code  of  printed  re- 
gulations  is  framed  for  its  government. 

By  the  25th  rule  of  thofe  printed  regulations,  "  The  governor 

is  allowed  to  demand  of  every  perfon  committed  for  fafe  cuf- 

tody  only,  and  not  in  execution  and  requiring  to  be  lodged  in 
u  a  better  manner  than  the  reft  of  the  prifoners,  and  able  to  pay 
"  for  a  ted,  the  fum  of  is.  for  a  night ;  and  to  keep  one  or  more 
u  beds,  always  fit  for  ufe,  in  cafe  fuch  beds  mould  be  wanting." 
It  was  proved  that  the  plaintiff,  having  had  one  of  thofe  beds 
while  he  was  in  cuftody,  had  been  charged  and  paid  for  it  one 
guinea,  per  week:  to  recover  the  overplus  of  which  fum,  above 
that  fettled  by  the  rule,  was  one  of  the  articles  of  the  plaintiff's 
demand. 

By  another  of  thofe  printed  regulations,  the  governor  is  pro- 
hibited from  fumifhing  the  prifoners  with  victuals,  or  contracting 
for  the  fame.  The  plaintiff,  during  the  period  of  his  confinement, 
had  been  charged  and  paid  for  vi£tuals  ;  to  recover  the  money  fo 
paid,  constituted  the  fecond  article  of  his  demand. 

In  anfwer  to  the  demand  for  lodging,  the  defendant  relied 
that  he  accounted  at  the  fcfDons  to  the  county  for  the  fums  re* 
ceived  on   account  of  the  goal  j  that  the  charge  of  one  guinea 
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per  week  was  fanckioned  by  ufage,  and  authorized  by  the  jus- 
tices, who  pafled  the  accounts,  and  he  gave  in  evidence  the  book 
kept  for  that  purpofe,  containing  the  account  of  the  lodging  of  the 
feveral  prifoners ;  and  which  book  was  f urniQied  to  the  magis- 
trates, and  contained  the  charge  in  queftion. 

The  fecond  demand  for  vi&uals  was  completely  difproved  ;  it 
appearing  that  the  cook  of  the  prifon  was  the  perfon  folely  in- 
terefted  in  providing  the  vidua  Is. 

Lord  Kenyorty  Ch.  J.  before  whom  the  caufe  was  tried,  faid, 
"  For  the  demand  of  victuals,  the  plaintiff  cannot  recover  :  but  I 
am  of  opinion  that  the  a&ion  is  maintainable  for  the  overplus 
money  paid  on  account  of  the  lodging.  It  is  relied  on  for  the  de- 
fendant, that  he  is  merely  an  agent,  receiving  the  money  from  the 
prifoners,  and  paying  the  produce  to  the  county.  The  cafe  of 
Sadler  v.  Evans,  4  Burr.  1985,  is  relied  on ;  it  has  been  fo  laid. 
down  byvery  high  authority  in  that  cafe,  that  where  money  has 
been  received  by  an  agent,  you  cannot  fue  him,  but  mult  have 
recourfe  to  the  principal  -,  but  that  is  where  there  is  no  corruption 
in  the  foundation  of  the  contract,  nor  is  bottomed  in  oppreflion 
or  immorality. 

The  rules  for  the  regulations  of  this  prifon  are  properly  made ; 
but  prifons  are  not  places  where  prifoners  are  to  have  all  the  con- 
veniences and  comforts  of  life.  Gaolers  are  bound  to  treat  their 
prifoners  with  humanity;  but  the  regulations  framed  for  the  prifon 
ought  to  be  conformed  to.  Thefe  regulations  have  pointed  out 
what  fums  ought  to  be  taken :  it  fhould  not  be  in  the  power  of 
the  gaoler  to  difpenfe  with  thofe  regulations,  and  to  enter  into 
contracts  with  thofe  in  their  cuftody,  and  under  their  controul: 
to  allow  that,  might  be  to  fan&ion  oppreflion.  In  cafes  of  ufury, 
the  perfon  whofe  neceflities  prompt  him  to  borrow,  will  enter  into 
any  improvident  contract  whatever,  and  fubmit  to  any  terms, 
however  exceffive,  to  procure  money :  but  the  law  will  protect 
him,  and  not  fuffer  it.  In  this  cafe  I  think  the  law  will  interpofe 
in  the  fame  way,  and  not  permit  /uch  an  agreement  to  be  entered 
into.  I  am  therefore  of  opinion,  tnat  the  plaintiff  is  entitled  to 
recover  the  money  paid  for  the  lodging,  above  the  fum  allowed 
by  the  regulations." 
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7.  Of  Money  Paid  or  Received  fby  Mijlake  or  Deceit* 
Between  Private  Individuals  J  and  of  Voluntary  Pay- 
ments, Sfr.  / 

1.    Of  Money  paid  by  Mi/lake.]    If  pnt  perfon  pays   money  ^ 

to  another,  on  a  miftake  either  of  fa&  or  of  la wy  and  without  full        V,     * 
knowledge  of  the  circumftances  under.4vhich  it  is  paid,  an  a£tion  y  1^4  /f 

x&  indebitatus  affumpfit  lies  to  recover  it  back,  (y)  'fk     *  ^^^ 

So,  if  two  men  reckon  together,  and  one  overpays  the  other j^^"  -" 
an  indebitatus  ajfumpftt  lies  for  the  money  fo  overpaid,  (z) 

But  where  money  has  been  paid  upon  zforged  bill  of  exchange 
to  a  bond  fde  holder,  who  had  given  value  for  it,  the  money  can- 
not be  recovered  back  from  him. 

Thus,  in  the  cafe  of  Price  v.  Neafe,  (a)  which  was  an  a£Uon  of 
indebitatus  affumpfit  for  money  had  and  received }  and  it  was 
proved  at  the  trial  that  a  bill  was  drawn  as  follows  :— "  Leicejter, 
"  22d  November,  1760.  Sir,  Six  weeks  after  date  pay  Mr.  Ro- 
u  gets  Ruding,  or  order,  forty  pounds,  value  received  for  Mr. 
m  Thomas  Pdughfor,  as  advifed.  Sfgned  Benjamin  Sutton.  Direft- 
u  ed  to  Mr.  John  Price,  in  Bujb  Lane,  Cannon-Jlreet,  London  .•"  in- 
dorsed, n R.  Ruding,  Antony' Topham,  Hammond  and  La  Roche. 
u  Received  the  contents,  James  Watfon  and  Son.  Witnefs,  Ed* 
**  wtrd  Neate."  This  bill  was  indorfed  to  the  defendant  for  a 
valuable  confideration  ^  and  notice  of  the  bill  left  at  the  plaintiff's 
houie,  on  the  day  it  became  due.  Whereupon  the  plaintiff  feat 
his  fervant  to  call  on  the  defendant,  to  pay  him  the  faid  fum  of 
40/-  acd  take  up  the  did  bill,  which  was  done  accordingly  :  that 
another  bill  was  drawn  as  follows: — "  Leice/ter,  ift  February,  1,761.  . 
ri  Sir,  Six  weeks  after  date  pay  Mr.  Rogers  Ruding,  or  order, 
"  forty  pounds,  value  received  for  Mr.  Thomas  Plough/or,,  as  ad- 
"  vifed  by,  Sir,  your  humble  fervant,  Benjamin  Sutton.  To  Mr. 
"  Join  Price,  in  Bujb  Lane,  Canncn-freet,  London^  That  this 
bill  was  indorfed,  "  22.  Ruding,  Thomas  Watfon  and  Son ;  witnefs 
"  for  Smith,  Wright  and  Co.  .*"  that  the  plaintiff  accepted  this  bill, 
by  writing  on  it,  "  Accepted,  John  Price  sn  and  that  the  plaintiff 
wrote  on  the  back  of  it>  "  Mcfficurs  Freame  and  Barclay,  pray  pay 

(y)  Per  Treby,  Cb.  J.  i  Soli.  11.    Seealfot  SI.  Rep.  8*y. 
(«)  Per  Holt,  t  Lord  Raym   1217.  {a)  3  Bur.  I $54. 
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€<  40/.  for  John  Price  :v  that  this  bill,  being  fo  accepted,  was  in- 
dorfed  to  the  defendant  for  a  valuable  confideration,  and  left  at 
his  bankers  for  payment,  and  was  paid  by  order  of  the  plaintiff, 
and  taken  up.  Both  thefe  bills  were  forged  by  one  Lee,  who  had 
been  hanged  for  forgery.  But  that  the  defendant  Neale  a&ed 
innocently  and  bend  fidef  without  the  lead  privity  or  fufpicion  of 
the  faid  forgeries,  or  of  either  of  them  \  and  paid  the  whole 
value  of  thofe  bills. 

.  The  jury  found  a  verdict  for  the  plaintiff,  damages  80/.,  fub- 
je&  to  the  opinion  of  the  Court  of  King's  Bench  upon  this  quef- 
«•  tion: — "Whether  the  plaintiff,  under  the  circumftances  of 
"  this  cafe,  could  recover  back,  from  the  defendant,  the  money 
"  he  paid  on  the  faid  bills,  or  either  of  them  ?" 

The  Court  were  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover  back  any  part  of  the  money  he  had  fo  paid. 

Lord  Mansfield  delivered  his  opinion  as  follows :  "  This  is  an 
aclion  for  money  had  and  received  to  the  plaintiff's  ufe  :  in  which 
ad  ion,  the  plaintiff  cannot  recover  the  money,  unlefs  it  be  againft 
confeience  in  the  defendant  to  retain  it :  and  great  liberality  is  al- 
ways allowed  in  this  fort  of  a£tion.  But  it  can  never  be,  thought 
unconscientious  in  the  defendant  to  retain  this  money,  when  he' 
has  once  received  it  upon  a  bill  of  exchange,  indorfed  to  him  for 
a  fair  and  valuable  confideration,  which  he  had  bond  fide  paid,  with- 
out the  lead  privity  or  fufpicion  of  any  forgery.  Here  was  no 
fraud,  no  wrong.  It  was  incumbent  upon  the  plaintiff  to  be  fa- 
tisfied  that  the  bill  drawn  upon  him  was  the  drawer's  hand,  be- 
fore he  accepted  or  paid  it :  but  it  was  not  incumbent  upon  the 
defendant  to  inquire  into  it.  Here  was  notice  given  by  the  de- 
fendant to  the  plaintiff  of  a  bill  drawn  upon  him  ;  and  he  fends 
his  fervant  to  pay  it  and  take  it  up.  The  other  bill  he  a  dually 
accepts;  after  which  acceptance  the  defendant  innocently  and 
bond  fide  difcounts  it.  The  plaintiff  lies  by  for  a  confiderable 
time  after  he  has  paid  thefe  bills  *,  and  then  found  out  that  they 
were  forged  *,  and  the  forger  comes  ro  be  hanged.  He  made  no 
objeftion  to  them  at  the  time  of  paying  them.  Whatever 
negleft  there  was,  was  on  his  own  fide.  The  defmiant  had 
a&ual  encouragement  from  the  plaintiff  himfelf  for  negotiating 
the  fecond  bill,  from  the  plaintiff's  having,  without  any  fcruple  or 
hefitation,  paid  the  firft  ;  and  he  paid  the  whole  value,  bond  fide : 
it  is  a  misfortune  which  has  happened  without  the  defendant's 

fault' 
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fault  or  negleft.  If  there  was  no  negleft  in  the  plaintiff,  yet  there 
is  no  reafon  to  throw  off  the  lofs  from  one  innocent  man  upon  an* 
other  innocent  man  :  but,  in  this  cafe,  if  there  Was  any  fault  or 
negligence  in  any  one,  it  certainly  was  in  the  plaintiff,  and  not  in 
the  defendant." 

But  in  the  cafe  of  Anther  and  others  v.  The  Governor  and  Com- 
fany  rftbe  Bank  of  England,  (0)  where  it  appeared  that  one  Cap- 
tain Dabl9  a  Dane,  and  refident  in  Denmark,  being  indebted  to  the 
houfe  of  Claus  Heide  and  Co.  in  London^  applied  to  one  Mmfiue% 
to  procure  him  a  bill,  in  order  to  difcharge  the  debt.  Metftue  ac- 
cordingly obtained  a  bill  from  the  plaintiffs  at  Chrijliana,  on  Claus 
Heide  and  Co.,  with  whom  they  had  correspondence ;  which  bill 
was  as  follows: — "  Chrijliana,  17th  January,  1778.  Two 
M  months  after  fight,  pleafe  to  pay  this,  our  fole  bill  of  exchange, 
**  to  Mr.  fens  Moejlue,  or  order,  one  hundred  and  twenty  pounds 
**  fterling,  value  in  account,  and  place  it  to  account,  as  per  advice, 
*  from  Karen,  widow  of  Chriftian  Ancher,  and  fons.  To  ' 
f  Meffieurs  Claus  Heide  and  Co.  of  London  "  On  this  bill  was 
written,  by  Metftue,  an  indorfement,  in  the  Danijb  language,  of  this 
import :  "  The  within  mult  be  credited  to  C  iptain  Morten  Larfen 
«*  Dabl,  value  in  account.  Chrijliana,  17th  January,  (778.  fens 
«  Metftue."  And  it  was  remitted  to  Claus  Heide  and  Co.  in  the  fol- 
lowing letter :—"  Agreeable  to  the  defire  of  Captain  Morten  Larfen 
«  Dabl,  of  Arendall,  I  hare  iiMofed,  for  his  account,  fent  you  JC*- 
"  r en  Ancher  and  fon's  bill  on  yourfelvet,  for  120/.,  which  you  will, 
M  on  receipt,  be  pleafcd  to  credit  his  account  with,  and  advife  him 
"  of  the  fame."— The  bill  was  received  by  Claus  Heide  and  Co., 
and  accepted,  and  they  gave  notice  to  the  plaintiffs,  and  to  Dabl9 
that  they  had  received  it,  and  placed  it  to  his  account.  After- 
wards a  forged  indorfement,  in  Jingli/b,  was  written  upon  it,  at 
follows : — "  For  me,  to  pay  M'.  Detlef  J).  Mnller,  or  order. 
"  Morten  L.  Dabl"  Muller,  who  was  a  clerk  in  the  houfe  of 
the  acceptors,  carried  the  bill,  thus  inclofed,  but  which  never  h*»d 
been  in  the  hands  of  Dabl,  to  the  Bank,  and  indorfed  it  with  his 
own  name,  upon  which  it  was  difcounted  in  the  ordinary  courfe 
of  bufineft.  When  the  day  of  payment  came,  the  acceptors 
having  become  infolvent,  and  Midler  having  abfeonded,  the  bill 
was  protefted  5  and  one  Fulgberg,  as  a  fiiend  or  agent  for  the 
plaintiffs,  came  to  the  Bank,  and  paid  it  for  their  honour  as  the 

(£)  Doug.  657. 
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drawers ;  but  the  forgery  having  been  discovered,  this  action  for 
money  had  and  received  was  brought  again  (I  the  Bank,  on  the 
ground  that  the  bill  was  not  negotiable,  on  account  of  the  fpecial 
indorfement,  and  that  it  had,  therefore,  been  discounted  by  the 
Bank  in  their  own  wrong,  and  the  money  paid  by  Fulgberg,  to  take 
it  up,  paid  in  miftake. 

The  caufe  was  tried  at  Guildhall^  before  Lord  Mansfield  \  when 
hit  lordfhip  directed  a  nonfuit ;  but  it  afterwards  came  before  the 
, Court  of  King9s  Bencht  on  a  .motion  for  a  rule  to  fet  afide  the 
nonfuit,  and  for  a  new  trial. 

The  Judges  delivered  their  opinions,ytrfaf;m,  as  follow  3 
Lord  Mansfield*  "  The  ground  of  the  nonfuit  was,»that  the 
purpofe  for  which  the  bill  was  drawn  was  anfwered,  it  having  been 
applied  to  the  credit  of  Dahl,  and  he  having  acquiefced.  It  there- 
fore occurred  to  me,  that  the  drawers  had  received  no  injury,  and 
had  no  intereft :  but  (which  was  not  attended  to  at  the  trial,) 
there'  has  been  a  fecond  payment  for  the  honour  of  the  plaintiffs ; 
and  it  is  contended  that  a  conflderation  has  arifen  on  that  fecond 
payment.  Where  there  is  equal  equity,  poffeffion  muft  prevail ; 
and  the  equity  is  equal  between  perfons  who  have  been  equally 
innocent,  and  equally  diligent.  The  quellion  therefore  is, 
whether  the  Bank  has  been  equally  diligent.  A  bill,  though  once 
negotiable,  is  certainly  capable  of  being  retrained.  I  remember 
this  being  determined  upon  argument.  A  blank  indorfement 
makes  the  bill  payable  to  bearer  ;  but,  by  a  fpecial  indorfement, 
the  owner  may  (lop  the  negotiability.  Motftue  did  here.  It  does 
not  feem  to  me  that,  after  the  fpecial  indorfement  by  Mcejlue% 
Dahl  himfelf  could  have  indorfed  it  over.  Mctftue  did  not  mean 
to  make  himfelf  anfwerable  as  an  indorfer,  or  to  enable  Dahl  to 
raife  money  on  the  bill.  The  Bank  could  nqt  have  maintained  an 
a&ion  on  the  bill  againft  the  plaintiffs :  it  was  their  negligence 
not  to  read  the  fpeciaj  indorfement.  * 

Willes%  Juft.  I  am  of  the  fame  opinion.  The  queftion  is, 
whether  the  negotiability  is  not  retrained  by  the  indorfement  ? 
and  I  think  it  is.  The  Bank  either  did  read,  or  ought  to  hare 
read  the  indorfement.  The  only  doubt  is,  what  fhould  be  the 
effect  of  the  bill's  having  been  taken  up  by  a  third  perfon  \ 
but  I  think  he  muft  be  taken  to  be  the  agent  of  the  plaintiffs. 

AJbhurfii  Juft.  I  am  of  the  fame  opinion.  The  queftion  is, 
whether  did  the  Bank  ufe  due  diligence  ?    If  they  had  attended  to 
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the  indorfement,  they  would  not  have  difcounted  the  bill.  I 
think  Dabl  himftlf  could  not  have  indorfedit.  It  was  never 
the  intention  that  Clous  Heide  and  Co.  fhould  pay  money  to  Dahl\ 
hot  only  that  the  amount  fhould  be  fet- off  in  his  account.  If  the 
hank  have  taken  a  bill  not  negotiable,  it  is  their  own  fault,  and 
they  are  not  entitled  to  retain  the  money  which  has  been  paid  them 
by  miftake." 

Buller%  Jt  faid :  "  I  have  the  misfortune  to  differ  from  the  reft 
of  the  court.  As  to  the  forgery,  it  was  decided  in  the  cafe  of 
Price*.  Neak,*  in  this  court,  that  if  a  forged  bill  has  been  taken 
up,  the  money  (hall  not  be  recovered  back  from  an  innocent  in- 
dorfee.  Therefore,  as  againft  fuch  an  jndorfee,  the  forgery  is 
not  material.  As  to  the  indorfement  by  Mctftm^  it  amounts  to 
an  indorfement  to  Dabl,  and  makes  him  che  proprietor  ;  and  the 
bill  being  originally  negotiable,  it  feems  to  me  to  have  continued 
fo.  What  is  called  a  reftrained  indorfement,  viz.  that  the  bill 
was  to  be  credited  to  Dabl  appear}  to  amount  to  the  fame  thing 
as  *  Pay  to  Dabl.9  The  words  «  or  order/  are  omitted,  but  it 
has  been  determined,  that  fuch  omiflion  does  not  ftop  the  ne- 
gotiability of  a  bilL  The  circumftances,  that  there  was  an  ac- 
count between  Dabl  and  the  drawers,  cannot  affe£fc  third  perfons 
who  knew  nothing  of  that  account.  But  if  the  bill  was  only 
jpeant  to  pay  the  drawers,  why  was  it  not  cancelled  by  them 
when  they  received  it  ?  Why  did  they  accept  it  ?  Did  not  that 
bold  out  negotiability  to  the  reft  of  the  world  ?  This  is  an  an- 
fwer  to  any  fpppofed  negligence  in  the  defendants.  Befides,  if 
the  bill  was  not  meant  to  be  negotiable,  why  did  the  plaintiffs 
take  it  up  ?  That  was  done  by  another  perfon,  as  it  is  faid,  for 
their  honour,  but  they  have  by  bringing  the  a&ion  adopted  his  a£L" 

Lord  Mansfield  faid :  **  The  whole  turns  on  the  queftion, 
whether  the  bill  continued  negotiable.  As  the  cafe  (lands  at  pre* 
fait,  let  the  nonfuit  be  fet  afide,  but  we  will  confider  of  it  further, 
and  if  we  alter  our  opinions  we  will  mention  it." 

The  cafe  was  not  mentioned  any  further  by  the  court :  the  rule 
for  a  new  trial  was  therefore  made  abfolute ;  and  the  caufe  was 
again  tried  before  Lord  Mansfield,  when  the  jury,  by  his  lord* 
(hip's  directions,  found  a  verdid  for  the  plaintiffs. 

*  Ante,  3j# 
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If,  however,  money  be  paid  by  one  with  fulf  knowledge,  (or 
with  full  means  of  fuch  knowledge  in  his  power)  of  all  the  cir- 
cuit) fiances,  it  cannot  be  recovered  back  again  on  account  of 
fuch  payment  having  been  made  under  an  ignorance  of  the 
law. 

Thus,  in  the  cafe  of  BilbU  v.  Lumlty  and  others,  (c)  which  wa$ 
an  a&ion  of  offumgftt  for  money  had  and  received,  brought  by  an 
underwriter  upon  a  policy  of  infurance, 'in  order  to  recover  back 
100/.  whifh  he  had  paid  upon  the'  policy  as  for  a  lofs  by  cap- 
ture to  the  defendants,  the  allured.  The  ground  on  which  the 
ad  ion  was  endeavoured  to  be  fuftained  was,  that  the  tnoney  waa 
paid  under  a  miftake,  the  defendants  not  having,  at  the  time  of 
fhe  infurance-  effected,  difclofed  to  the  underwriter  (the  preTen* 
plaintiff)  a  material ;  letter  which  had  before  been  received  by . 
them  relating  tq  the  time  of  failing  of  the  (hipinfured.  It  was 
not  denied  that  the  letter  was  material  to  be  difclofed ;  but  the 
defence  refted  on  before  the  Court,  and  at  the  trial  was,  that  be- 
fore the  lofs  on  the  policy  wafc  adjufted,  and  the  money  paid  by 
the  prefent  plaintiff,  all  the  papers  had  been  laid  before  the  under- 
writers, and  amongft  others  the  letter  in  queftion  :  and  therefore 
it  was  contended  at  the  trial,  before  Rooke>  J.  at  York,  that  the 
money  having  been  paid  with  full  knowledge,  or  with  full  means 
of  knowledge  of  all  the  circumflances,  could  not  now  be  reco- 
vered back  again.  On  the  other  hand,  it  was  in fi fled  that  it  wa$ 
fufficient  to  fuflain  the  a&ion,  that  the  money  had  been  paid 
under  a  miftake  of  the  law  ;  the  plaintiff  not  being  apprized  at 
the  time  of  the  payment  that  the  concealment  of  the  particular  cir- 
cumftance  difclpfed  in  the  letter  kept  back  was  a  defence  to  any 
a&ion  which  might  have  been  brought  on  the  policy :  and 
the  learned  being  of  that  opinion,  the  plaintiff  obtained  averdi£h 

But,  afterwards,  upon  a  motion  for  a  new  trial,  the  Court  of 
Kwg'j  Bench  determined  that  the  plaintiff  was  not  entitled  to  recover 
back  the  money ;  it  having  been  paid  voluntarily  with  a  full  know- 
ledge of  the  fails  of  the  cafe  :  therefore  {he  verdid  was  fet 
slide. 

Lord  Elltnborough,  Ch.  J.  afked  the  plaintiff's  counfel  whether 
he  could  (late  any  cafe  where  if  a  party  paid  money  to  another 
voluntarily,  with  a  full  knowledge  of  aU  the  fafts  of  the  cafe. 

(?)  %  Eaft  Rtp.  4<5g. 
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lie-could  recover  it  back  again  on  account  of  his  ignorance  of  the 
law  ?  [No  anfWer  being  given,  his  lordlhip  continued*]  u  The 
cafe  of  Cbatfield  v.  Paxton%  (d)  it  the  only  one  I  ever  heard  of 
where  Lord  Kenyon  at  Njfi  Prius  intimated  fomething  of  that  fort. 
But  when  it  was  afterwards  brought  before  this  court,  on  a  motion 
for  anew  trial,  there  were  fome  other  circumstances  of  h€t  relied 
on  1  and  it  was  fo  doubtful  at  laft  on  what  precife  ground  the  cafe 
turned  that  it  was  not  reported.  Every  man  mull  be  taken  to  be 
cognizant  of  the  law ;  otherwife  there  is  no  faying  to'  what  ex- 
tent the  excufc  of  ignorance  might  not  be  carried.  It  would  be 
urged  in  ajmoft  every  cafe," 

So,  where  4-  having  obtained  a  patent  for  an  invention  of 
which  he  fuppofed  himfelf  the  inventor,  agreed  to  let  B.  ufe  it 
upon  payment  of  a  certain  annual  fum  fecured  by  bond :  this 
film  was  paid  for  feveral  .years,  when  B.  difcovering  that  A.  was 
not  the  inventor,  but  that  it  was  in  public  ufe  before  A.  obtained 
his  patent,  brought  an  a&ion  for  money  had  and  received  to  re- 
cover back  the  amount  of  the  annuity  paid.  But  it  was  de- 
termined, that  B.  could  not  recover  back  the  amount  of  the  an* 
nuity  fo  paid ;  both  parties  having  a£ted  under  a  miftake,  and  A 
{laving  had  the  ufe  of  the  invention,  (t) 

%.  Of  voluntary  Payments."]  With  refpe&  to  voluntary  pay* 
punts,  the  rule  is,  that  if  a  man  has  actually  paid  what  the  law 
would  not  have  compelled  him  to  pay,  "but  what  in  equity  and 
conference  he  ought,  he  cannot  recover  it  back  again  in  an  adioa 
for  money  had  and  received.  So,  where  a  man  has  paid  a  debt, 
which  would  otherwife  have  been  barred  by  the  ftatute  of  limi- 
tations ;  or  a  debt  contra&ed  during  his  infancy,  which  in  juf- 
tke  he  ought  to  difcharge,  though  the  law  would  not  have 
compelled  the  payment,  yet  the  money  being  paid,  it  will  not 
oblige  the  payee  to  refund  it*  But  where  money  is  paid  under  a 
miftake,  which  there  was  no  ground  to  claim  in  conscience,  the 
may  recover  it  back  again  by  this  kind  of  a&ion.  if) 


So,   in  the  cafe  of  Cariwrigbt  v.  Rowley y  (g)  which  was  an 
gfiion   of  ajfumpfa  for  money  had  and  received.    The  plaintiff 

Id)  B.  R.  M.  39.  Geo.  III.  2  Eqft  Rep.  471.  n.  a. 
(e)  Taylor  v.  Hare,  1  New  Rep.  C.  B.  260. 

if)  Per  Lord  'Mansfield,  1  Term  Rep.  zSt.    Set  alfi  2  BL  Rep.  S25. 
f  Bur.  10x2.  ,  d)  2  Efp.Rep.  723* 

was 


• 


% 


42  Of  Money  Had  and  Received.  [Part  III. 

was  a  patentee  of  a  fleam  engine,  and  had  employed  the  defend- 
ant, who  was  an  engine  maker,  to  make  fome  engines  for  him, 
'under  the  patent:  in  the  progrefs  of  the  work,  the  plaintiff  had 
'advanced  feveral  furas  of  money  to  the  'defendant,  which  he 
fought  now  to  recover  back  on  the  ground  that  the  defendant 
had  been  fo  inattentive  to  the  order,  and  fo  long  in  com- 
pleting the  engines,  th»t  the  opportunity  of  difpofing  of  them 
was  loft,  fo  that  they  became  ufelcfs  to  the  plaintiff.  The 
ground  relied  upon  to  eftablifh  the  plaintiffs  right  to  recover  in 
thjs  a&ion  was,  that  the  money  was  paid  without  any  confider- 
ttipn  ;  the  work,  for  which  it  had  been  given,  having  been  ren- 
dered, by  the  defendant's  own  default,  of  no  value  to  the  plain- 
tiff. 

But  Lord  Kenjofiy  Ch.  J.  faid :  "  This  aftion  cannot  be  main- 
tained, nor  the  money  recovered  back  again  by  it:  it  has  .been 
paid  by  the  plaintiff  voluntarily  %  and  where  the  money  has  been 
fo  paid,  it  mud  be  taken  to  be  properly  and  legally  paid ;  nor 
can  money  be  recovered  back  again  by  this  form  of  aftion,  unlefs 
there  are  fome  circumftances  to  (how  that  the  plaintiff  paid  it 
through  miftake,  or  in  confequence  of  coercion.** 

V  » 

I 

So,  in  the  cafe  of  Knibbs  v.  Hall,  f  A)  which  was  an  a&ion  of 
effumpfit  for  ufe  and  occupation  of  chambers.  The  defendant 
pleaded  non  ajfumpftt%  with  a  notice  of  fet-off  for  money  had  and 
received.  One  article  of  the  fet-off,  which  the  defendant  pro* 
pofed  to  give  in  evidence,  arofe  in  the  following  manner.  The 
defendant  being  indebted  to  the  plaintiff  for  the  rent  of  other 
chambers  belonging  to  the  plaintiff,  which  he  then  occupied,  the 
plaintiff  demanded  payment  at  the  rate  of  25  guineas  per  annum* 
The  defendant  infifted.  that  he  had  taken  them  at  20  guineas  per 
annum  only,  and  offered  to  pay  at  that  rate.  '  The  plaintiff  re- 
fufed  to  take  it,  and  threatened  to  diftrain  if  not  paid  at  the 
rate  of  25  guineas:  the  defendant,  in  order  to  avoid  the 
diftrefs,  paid  at  that  rate,  and  now  brought  a  witnefs  to  prpve 
that  the  chambers,  for  which  he  had  paid  at  the  rate  of  25 
guineas,  were  really  let  at  20  guineas,  fo  that  he  had  bverpaid 
the  plaintiff,  and  therefore  propofed  to  fet-off  the  overplus,  as 
having  been  paid  by  compulfion,  and  in  his  own  wrong* 

(A)  1  Eft.  Rep.  84. 

But 


I 
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But  Lord  Kenyoriy  Ch.  J.  was  opinion,  that  this  could  not  be 
deemed  a  payment  by  compulfion,  as  the  defendant  might,  by  % 
replevin,  have  defended  himfelf  againft  the  diftrefs :  that  there- 
fore after  a  voluntary  payment,  fo  made,  he  fliould  not  be 
allowed  to  difpute  its  legality  \  and  therefore  reje&ed  the  Gtu 
dence. 

3.  Of  Monty  had  and  received  by  Deceit \  or  maldfde/]  If  money 
be  received  by  deceit  or  maid  fide,  it  may  be  recovered  back  by 
adion  of  indebitatus  affumpfit  for  money  had  and  received* 

Thus,  in  the  cafe  of  Hafer  v.  Wallis,  (i )  the  plaintiff  being 
a  feme  file  married  the  defendant  WaUy,  who  was  in  truth  mar- 
ried to  another  woman  :  Wallis  made  a  leafe  of  the  wife9!  land, 
referring  rent,  and  received  the  rents  from  the  tenants.  The 
plaintiff  afterwards  difcovering  the  former  marriage,  brought  this 
adion  of  indebitatus  affumpfit  againft  Wallis  for  fo  much  money 
had  and  received  to  her  ufe.  And  after  verdi£t  on  non  affumpfit, 
it  was  objected,  that  Wallis  having  no  right  to  receive,  the  te- 
nant was  not  difcharged,  and  therefore  an  action  lay  againft  the 
tenant,  who  had  his  remedy  ove*  againft  Wallis.  But  the  court 
decided,  that  Wallis  was  vifibly  a  hufband,  and  the  tenant  dif- 
charged ;  af  leaft,  that  the  recovery  againft  Wallis  in  this  a&ion 
would  difcharge  the  tenant,  for  this  would  be  a  fatisfa&ion  to  the 
leffor. 

So,  in  the  cafe  of  Thomas  v.  Whip,  (I)  where  a  woman  was 
nurfe  to  the  plaintiff's  inteftate,  and  when  he  died  went  off  with 
the  money  he  had  about  him.  Parker ,  Ch.  J.  held,  that  an  action 
will  well  lie  for  money  had  and  received  to  the  plaintiff's  ufe ;  for 
(he  faid)  he  would  prefume  a  fubfequent  agreement  to  make  a  con- 
tract of  it ;  and  the  bringing  the  a£tion  is  an  admiffion  of  fuch 
confent.  And  he  faid,  he  knew  but  of  two  cafes  where  the 
plaintiff  had  not  fuch  election,  the  one  was  in  cafe  of  money  won 
at  play,  and  the  other  in  cafe  of  money  paid  by  a  bankrupt  (though* 
on  valuable  conGdeTation)  after  the'  a£t  of  bankruptcy  committed  ; 
in  either  of  which  cafes  the  a&ion  mult  be  trover,  for  you  cannot 
confirm  the  a£t  in  part,  and  impeach  it  for  the  reft.    And  Lord 

(i)  t  Salk  28.  11  Mod.  146.  Holt.  36.  S.  C. 
{/f)  Trau  1  Geo.  I.  Bui.  N.  P.  130. 

Hardmche 
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Hardwicke  (mentioning  this  cafe)  faid,  he  always  fo  held  it,  and 
bad  nonfuited  many  plaintiffs  in  a&ions  of  ajump/ttnndct  fuchcir- 
cumftances. 

So,  if  a  fon  having,  a  generakauthorif  y  to  Tcceive  and  pay  money 
for  his  father,  receive  money  due  on  a  bill  to  his  father,  and  give  a 
receipt  for  it,  as  money  had  to  his  father's  ufe,  and  after  give  it 
away,  the  father  may  bring  trover  againft  the  donee  \  for  his  fon's 
receipt  is  a  good  difchargc  of  the  debt,  and  therefore  his  pofleflien 
i$  the  poffeffion  of  the  father ;  the  fon  being,  as  to  this  purpofe* 
his  fervant ;  and  the  fon  may,  in  this  cafe,  be  a  witnefs  (taprove 
the  delivery  to  the  defendant,)  hi?  evidence  being  corroborated  by 
Other  circumftances.  (/) 


8,  Of  Money  Had  and  Received  under  legal  Procefs>  &f  to 

Habere  money  has  been  recovered  by  the  judgment  of  a  court 
having  competent  jurifiU£tipn,  the  matter  can  never  be  brought 
ever  again  by  a  new  a&ion  :  For  until  the  judgment  is  fet  afide 
or  reverfed  it  is  conclufive,  as  to  the  fubjeft  matter  of  it,  to  all 
intents  and  purpofes.  (m)  Therefore,  money  j^XA  under  the 
compulfion  of  legal  procefc,  though  it  be  afterwards  dif* 
covered  not  to  have  been  due,  cannot  be  recovered  back. 

Thus,  in  the  cafe  of  Marriot  v.  Hampton  >  («)  where  it  ap-» 
peared,  that  the  defendant  formerly  brought  an  adion  againft  the 
prefent  plaintiff  for  goods  fold,  for  which  the  plaintiffs  had  be- 
fore paid,  and  obtained  the  defendant's  receipt ;  but  not  being 
able  to  find  the  receipt  at  that  time,  and  having  no  other  proof  of 
the  payment,  he  could  not  defend  the  a£Uon,  but  was  obliged  to 
fubmit  and  pay  the  money  again,  and  he  gave  a  cognovit  for  the 
cods*  The  plaintiff  afterwards  found  the  receipt,  and  brought 
^  this  aftion  for  money  had  and  received,  in  order  to  recover  bacl* 

the  amount  of  the  fum  fo  wrongfully  enforced  in  payment.  But 
Lord  Kcnjony  Ch.  J.  was  of  opinion,  at  the  trial,  that  after  the 
money  had  been  paid  under  legal  procefs  it  could  npt  be  recovered 
back  again,  however  unconfcientiouHy  retained  by  the  defendant, 

/      9  (/)  I  Sail  289.  Bui.  N.  P,  35.     (m)  Per  Lord  Mansfield;  3  Bur.  1009* 

*£  (»)  7  Term  Rip.  269.  %  £fp.  546.  S.  C    Vide  1  Fm.  Jtnify 

1  though 
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though  the  cafe  of  Mofes  v.  Macferlan%  *i  Bur*  1009,*  was  re- 
ferred to;  and  thereupon  -the  plaintiff  was  nonfuited.  . 

A  motion,   however,  was  made  for  a  rule  to  fet  afide  the  non-  ~     AL 

fuit,  and  for  a  new  trial ;   the  counfel  for  the  defendant  relying  W^  *S^ 

on  a  fubfequent  cafe  of  Live/ay  v.  Rider,  Eaft  22  Geo.  III.  B.  R.9 
where,  on  a  (imilar  motion,  the  court  held  fuch  an  adion  main-' 
tainable.     And  he  preffed  for  the  opinion  of  the  court  in  order  . fe 

that  the  queiiion  might  be  fettled. 

Lord  Kenycn,  Ch.  J.  faid :  "  I  am  afraid  of  a  fuch  a  precedent* 
If  this  a&ion  could  be  maintained  I  know  not  what  caufe  of  ac- 
tion could  ever  be  at  Ted.  After  a  recovery  by  procefs  of  law 
there  muft  be  an  end  of  litigation,  otherwife  there  would  be  no 
fecurity  for  any  perfon.  I  cannot  therefore  confent,  even  to 
grant  a  rule  to  (how  caufe,  left  it  fliould  feem  to  imply  a  doubt. 
It  often  happens  that  new  trials  are  applied  for  on  the  ground  of 
evidence  fuppofed  to  have  been  discovered  after  the  trial j  and 
they  are  as  often  refufed :  but  this  goes  much  further."  The 
rule  was  accordingly  refufed. 

So,   in  the  cafe  of  Brown  v.  M*Kinally%  (0)   which  was  an  ac- 
tion of  affumpftt  for  money  had  and  received.    The  plaintiff  and  * 
defendant  being   in  the  fame  line  of  bufinefs,  entered  into  an 
agreement  by  which  the  defendant  agreed  to  fell  the  plaintiff  all    ' 
his  old    iron,    except  bufhel  iron,    which   was  of  an    inferior 
quality,  at  gl.  per  ton.  The  iron  he  delivered  was  mixet?iron  of  an 
inferior  value,  being  part  bufhel  iron,  and- charged  the  futy  value 
for  the  beft  fort :  the  plaintiff  objecting  to  the  charge,  the  now  A 
defendant  brought  an  a£tion  for  it.     The  plaintiff  paid  the  full  i 
demand  fo  made  on  him,  at  the  fjpie  time  telling  the  defendant, 
that  he  did  it  without  prejudice,'  and  meant  to  bring  an  action  to 
recover  back  the  overplus  fo  paid:  and  this  a&ion  was  accordingly 
.brought  for  that  purpofe. 

When  the  cafe  was  opened  by  the  plaintiff's  counfel,  Lord  j 

Kenyan  faid,  that  fuch  an  aftion  could  not  be  maintained.  That 
to  allow  it  would  be  to  try  every  fuch  queftion  twice,  for  that  ' 
the  fame  legal  ground  that  would  entitle  the  plaintiff  to  recover 
in  the  prefent  ad  ion,  would  have  been  a  good  defence  to  the 
action  brought  againft  him,  by  the  prefent  defendant  $  at  which 
time,  and  in  which  manner  he  fliould  have  proceeded :  that  money 

(*)  Vide poft>  46.        (*)  1  Efp.  Rep,  379. 

paid 
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paid  by  miftake  was  recoverable  in  affumpfit,  but  here  it  wag  paid 
voluntarily,  and  fo  could  not  be  recorded  under  the  circumftances 
of  this  cafe. 

It  has,  however,  been  determined,  that  where  money  was  re- 
covered upon  a  judgment  of  a  court  of  confcience,  inconfequencc 
of  a  material  part  of  the  defendant's  cafe  having  been  reje&ed, 
which  could,  not  be  gone  into  in  that  court,  though  from  which  it 
plainly  appeared  that  the  plaintiff  ought  not  in  confcience  and 
equity  to  have  recovered  the  money,  the  judgment,  in  fuch  cafe, 
is  not  conclufive,  but  the  party  paying  the  monejr  under  it,  may 
-recover  it  back  again  by  a&ion  of  indebitatus  affumpfit.     * 

Thus,  in  the  cafe  of  Mofes  v.  Macferlan%  (p)  which  was  an 
a£Uon  of  indebitatus  affumpfit  for  money  had  and  received.  The 
cafe,  as  it  came  out  in  evidence*  at  the  trial,  was  as  follows: 
Mofes  (the  plaintiff)  had  indorfed  to  the  defendant,  Macferlan, 
four  feveral  promifibry  notes  made  to  Mofes  himfeff,  by  one 
Chapman  Jacob,  for  30/.  each,  for  value  received,  bearing  date 
7th  of  November,  1758.:  and  that  this  was  done  in  order  to 
enable  the  defendant,  Macferlan  to  recover  the  money,  in  his 
own  name,  againft  Chapman  Jacob*  But  previous  to  the  now 
plaintiffs  iadorfing  thefe  nbtes,  Macferlan  allured  him,  "  that 
fuch  his  indorsement  fhould  be  of  no  prejudice  to  him  :"  and  there 
was  an  agreement  figned  by  Macferlan,  whereby  he  (amongft 
other  things)  exprefsly  agreed,  "  that  Mofes  fhould  not  be  liable 
«  to  the  payment  of  the  money,  or  any  part  of  it  5  *and  that  he 
«  fhould  not  be  prejudiced,  or  be  put  to  any  cofts,  or  any  way  fufier 
«*  by  reafon  of  fuch  his  indorfement."  Notwithftanding  which 
exprefs  condition  and  agreement,  and  contrary  thereto,  the  pre- 
fent  defendant,  Macferlan,  fummoned  the  prefent  plaintiff,  Mofes, 
into  the  court  of  confcience,  upon  each  of  thefe  four  notes,  as 
the  indorfer  thereof  refpedively,  by  four  feparate  fummonfes. 
Whereupon  Mofes,  (by  one  Smith,  who  attended  the  court  of 
confcience,  at  their  fecond  court,  as  folicitor  for  hiriland  on  his 
behalf,)  tendered  the  faid  indemnity'  to  the  court  of  confcience, 
upon  the  firft  of  the  faid  four  caufes ;  and  offered  to  give  evi- 
dence of  it,  and  of  the  faid  agreement,  by  way  of  defence  for 

(p)  t  Bur.  1005. 1  BL  Ret.  2 10  S.  C.  But  fee  z  H.  BL  416.  where 
U  it  faid  by  Eyre,  Ch.  J.  *•  7  hat  the  judgment  pronounced  in  this  cafe  did  not 
**  ft'tfy  Wettminfter  Hall  at  the  time;  that  he  never  could fubferibe  to  it  $ 
"  kfeemed  to  him  to  unfettle  foundations** 

Mofes 
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Mofts  in  that  court.  But  that  court  rejected  this  defence,  and 
tefufed  to  receive  any  evidence  in  proof  of  this  agreement  of 
indemnity,  thinking  that  they  had  no  power  tojudge  of  it  ;  and 
gave  judgment  againft  Mofes% ,  upon  the  mere  foot  of  his  indorfe- 
ment, (which  he  himfelf  did  not  at  all  difpute,)  without  hearing 
his  witneffes  about  the  agreement,  that  he  ihould  not  be  liable : 
for  the  commiffioners  held  this  agreement  to  be  no  fufficient  bar 
to  the  fuit  in  their  court,  and  confequently  decreed  for  the 
plaintiff  in  that  court,  upon  the  undifputed  indorfement  ouufte 
by  Mofrs.  This  decree  was  adually  pronounced  in  only  one  of 
the  four  caufes  there  depending :  but  MtfeSs  agent  (finding  the  opi- 
nion of  the  commiffioners  to  be  as  above-mentioned,)  paid  the 
money  into  that  court,  upon  all  the  four  notes  *  and  it  was 
taken  out  of  court  by  the  now  defendant,  Macfertan,  (the  then 
plaintiff  in  that  court,)  by  order  of  the  commiffioners. 

All  this  matter  appearing  in  evidence  at  the  trial,  there  was 
no  doubt  but  that  upon  the  merits  Mofes  was  entitled  to  recover 
back  -the  money,  and  accordingly  a  verdict  was  given  for  him ; 
but  fubjed  to  (he  opinion  of  the  court  upon  this  queftkm, 
whether  the  money  could  be  recovered  in  that  form  of  a&ion,  or 
whether  an  action  ought  to  have  been  brought  upon  the  fpecial 
agreement  only  ?  The  court  were  unanimoufly  of  opinion,  that 
the  gift  of  the  a£Hon  was  that  the  defendant,  upon  the  cjreuro- 
ftances  of  the  cafe,  was  obliged,  by  the  ties  of  natural  juftice 
and  equity,  to  refund  the  money  j  therefore,  that  the  plaintiff 
might  clcGt  to  wave  any  demand  upon  the  foot  of  the  indemnity 
for  the  cofts  he  had  been  put  to,  and  bring  his  a&ion  of  indtbi* 
Utus  affimjifit  to  recover  the  61.  which  the  defendant  had  unjuftly 


Lord  MotujulJ)  Ch.  J.,  in  delivering  the  opinion  of  the  court, 
(aid :  ^  It  is  mod  clear  that  the  merits  of  a  judgment  can  never 
be  over-haled  by  an  original  fuit,  either  at  law  or  in  equity.  Till 
die  judgment  is  fet  afide  or  reveifed,  it  is  condufive,  as  to  th* 
fubje£t  matter  of  it,  to  all  intents  and  purpofes.  But  the  ground 
of  this  a&ion  is  confident  with  the  judgment  of  the  court  of 
conference :  it  admits  the  commiffioners  did  right*  They  de- 
creed upon  the  indorfement  of  the  notes  by  the  plaintiff:  which 
indorfement  is  not  now  difputed.  The  ground  upon  which  this 
aclion*  proceeds  was  no  defence  againft  that  fentence.  It  is  enough 
for  us,  that  the  commiffioners  adjudged  they  had  no  cogniJucc 

of 
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of  fuch  collateral  matter.  We  cannot  correfib  an  error  in  their 
proceedings  %  and  ought  to  fuppofe  what  is  done  by  a  final  jurifdic- 
tion  to  be  right.  But  we  think  the  commiflioners  did  right  in 
tefufing  to  go  into  fuch  collateral  matter.  Otherwife,  by  way 
of  defence  againft  a  promiflbry  note  for  30/.,  they  might  go 
into  agreements  and  tranfa&ions  of  a  great  value:,  and  if  they 
decreed  payment  of  the  note,  their  judgment  might  indircAIy  con- 
clude the  balance  of  a  large  account.  The  ground  of  this  a£lion  is 
not,  that  the  judgment  is  wrong ;  but,  that  (for  a  reafon  which  the 
now  plaintiff  could  not  avail  himfelf  of  againft  that  judgment,)  the 
defendant  ought  not  in  juftice,  to  keep  the  money.  And  at  Guildhall, 
I  declared  very  particularly,that  the  merits  of  a  queftion,  determin- 
ed by  the  commiflioners,  where  they  had  jurifdi&ion,  never  could  be 
brought  over  again,  in  any  (hape  whatfoevcr.  Money  may  be  re- 
covered by  a  right  and  legal  judgment ;  and  yet  the  iniquity  of 

'  keeping  that  money  may  be  manifeft,  upon  grounds  which  could 
not  be  ufed  by  way  of  defence  againft  the  judgment.  Suppofe  an 
indorfee  of  a  promiflbry  note,  having  received  payment  from  the 
drawer  (or  maker)  of  it,  fues  and  recovers  the  fame  money  from 
the  indorfcr,  who  knew  nothing  of  fuch  payment*  Suppofe  a  man 
recovers  upon  a  policy  for  a  (hip  prefumed  to  be  loft,  which  after- 
wards comes  home  \  or  upon  the  life  of  a  man  prefumed  to  be 
dead,  who  afterwards  appears ;  or  upon  a  reprefentation  of  a 
rifle  deemed  to  be  fair,  which  comes  out  afterwards  to  be  grofsly 

'  fraudulent.  But  there  is  no  bccafion  to  go  further :  for  the  ad* 
miffion  that,  unqueftionably,  an  a£tion  might  be  brought  upon  the 
agreement,  is  a  decifive  anfwer  to  any  objeSion  from  the  judg- 
ment. For  it  is  the  fame  thing,  as  to  the  force  and  validity  of 
the  judgment,  and  it  is  juft  equally  affe&ed  by  the  a&ion,  whether 
the  plaintiff  brings  it  upon  the  equity  of  his  cafe  arifing  out  of  the 
agreement,  that  the  defendant  may  refund  the  money  he  received ; 
or,  upon  the  agreement  itfelf,  that  befides  refunding  the  money, 
he  may  pay  the  fofts  and  expences  the  plaintiff  was  put  to.  The 
gift  of  this  kind!  of  action  is,  that  the  defendant,  upon  the  cir- 
cumftances  of  the  cafe,  is  obliged  by  the  ties  of  natural  juftice 
and  equity  to  refund  the  money.  Therefore  we  are  all  of  us  of 
opinion,  that  the  plaintiff  might  ele£t  to  wave  any  demand  upon 
the  foot  of  the  indemnity,  for  the  cofts  he  bad  been  put  to ;  and 
bring  this  a&ion  to  recover  the  if/.,  which  the  defendant  got  and 
kept  from  him  injquitxmfly • " 

So, 
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So,  where  an  a&ion  is  brought,  and  the  money  is  paid  un- 
der a  compromife,  and  not  in  confequence  of  a  judgment  of 
the  court ;  and  it  is  afterwards  difcoTcred  that  the  money  was 
paid  by  miftake  or  deceit,  it  may  be  recovered  back  by  a£tion  of 
indebitatus  ajjumfjtt  for  money  had  and  received. 

Thus,  in  die  cafe  of  Cobden  v.  Kendrick%  (q)  where  die  folio w- 
ingfa&s  appeared :  An  a&ion  had  been  brought  fome  tipie  be- 
fore by  the  prefent  defendant,  as  indorfee  of  a  promiflbry  note 
for  150/.  againft  the  prefent  plaintiff  as  the  makfer;  in  which 
caufe  interlocutory  judgment  had  been  figned,  and  a  writ  of 
inquiry  executed ;  after  which  the  caufe  was  compromifed  by 
Cobden* %  paying  part,  and  giving  a  warrant  of  attorney  to  confefs 
judgment  for  the  refidue  of  the  150/.  And  in  the  interval  be- 
tween the  time  when  the  warrant  of  attorney  was  given,  and  the 
time  when  the  money  became  due,  according  to  the  deftafance 
thereof,  Kendricl  told  Allen,  who  was  his  attorney  in  that  fuit, 
that .  he  was  glad  it  was  fettled,  for  that  he  had  only  given  10/. 
in  cafh,  and  his  promiflbry  note  for  it ;  and  that  he  knew  it  was 
a  lottery  tranfa&ion.  This  adion  was  now  brought  to  recover 
back  the  money  fo  paid,  on  the  ground  of  want  of  confideration; 
and  in  proof  that  that  was  known  to  Kendrich  at  the  time  he  took 
the  note.  Allen  was  called  as  a  witnefs  to  fpeak  to  the  converfa- 
tira  above-mentioned,  and  he  was  admitted,  after  argument  upon 
his  incompetency,  and  a  verdift  paffed  for  die  plaintiff.  An 
objection  was  alio  taken  at  the  trial,*  that  this  aftion  was  in 
effeft  to  put  the  lame  fum  in  litigation  a  fecond  time,  which  had 
been  recovered  in  the  former  a£kion  by  Kendrick  againft  Cobden  ; 
bat  Lord  Kenyon%  Ch.  J.  over-ruled  it  on  the  ground,  that  the 
money  had  been  paid  under  a  compromife,  and  not  under  the 
judgment  of  a  court. 


9.  Of  Money  Had  anttHecetved  under  a  void  Authority, 

whether  judicial  or  otberwife. 

When  money  is  paid  under  a  void  authority,  an  a&ion  of  inde- 
bitatus  ojfumffh  for  money  had  and  received  lies  to  icfcover  it 
back- 

(f )  4  Ttrm  Ref.  43 1.        •  R'td.  43s.  a.  a. 

Vol.  XL  £  Thus* 
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Thus,  in  the  cafe  of  Sir  Richard  Neivdigate  v.  Davy,  (r)  the 
following  fads  were  proved  :  Sir  Richard  Newdigate,  the  plaintiff, 
had  a  donative  which  he  gave  to  the  defendant,  Davy ;  and  after- 
wards he  removed  Davy,  and  put  in  J.  S.  Davy  cited  Sir  Richard 
Newdigate  in  the  time  of  James  II.  before  the  high  commiffioners, 
and  their  Sir  Richard  Newdigate  had  fentence  againft  him  to  rcftqre 
Davy,  and  to  pay  him  all  the  arrears  that  he  had  received  :  Sir 
Richard  Newdigate  'paid  it  accordingly.  And  after  the  revolution 
Sir  Richard  Newdigate  brought  indebitatus  ajfumpfit  againft  Ifavy 
for  this  money,  as  received  to  his  nfe.  Treiy9'CL  J.f  before 
whom  the  caufe  was  tried,  held  that  the  aftion  well  lay  *  for 
when  money  is  paid  in  purfuance  of  a  void  authority,  &c.  indebita- 
tus qfumj>fit  lies  for  it. 

So,  in  the  cafe  of  Feltham  v.  Terry,  (s)  where  an  a£Uon  (of 
money  had  and  received  was  brought  againft  an  overfeer  of  the 
poor,  to  recover  money  in  his  hands  which  had  been  levied  on  a 
convi&ion,  but  that  convi&ion  was  afterwards  quafhed »  and  the 
court  held  that  the  a&ion  was  maintainable  for  the  clear  money  in 
the  defendant's  .hands,  becaufe  the  plaintiff  might  wave  the  tort 
and  fue  for  the  clear  money  really  due. 

So  where  J.  took  but  adminiftration  to  a  perfon  fuppofed  to 
Eave  -died  inteftate,  and  appointed  J.  S.  his  attorney,  wbp 
received  money,  &c.  and  paid  it  to  the  adminiftrator ;  afterwards  a 
will  appearing,  the  letters  of  adminiftration  were  called  in,  and  the 
executor  brought  an  indebitatus  ajumgfit  againft  the  attorney,  who  . 
obje&ed,  i  ft,  That  he  afling  only  as  an  attorney  for  'A.,  who  in 
Jadl.was  adminiftrator,  the  receipt  of  the  money  was  not  his  but 
the  adminiftrator's  :  and  2dly,  That  the  adion  ought  to  have  been 
>*  facial  ajfumfjit,  the  money  being  received  by  fpecial  authority, 
and  that  exprefsly  to  the  ufe  of  another.  But  Trevor,  Cb.  J. 
hcid,(/)  that  the  authority*being  void;  it  was  a  receipt  of  fo 
much  money  for  the  ufe  of  the  plaintiff  op  an  implied  contract, 
for  which  an  indebitatus  ojfum^ftt  well  lies. 

(r\  I  ML  Baym.  74a.  Bui.  N.  P.  133.  S.  C. 

(x)  Loft.  207 .  and  cited  in  CW/>.  419.  1  Term  Rep.  387.  Vide  r'ZJ. 
Raym.  1216.  S.  P.  Scd  vide  1  Ld.  Raym*  742.  contra. 

[t)  I  Salt.  27.//.14.  Butfee  Ld.  Raym.mo.  and 4  Bur.  1986.  contra. 

But 
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But  in  the  cafe  of  Allen  v.  Dundas,  (v)  it  was  determined,  that 
an  authority  given  by  a  court,  having  competent  jurifdiQion,  is 
not  a -void  authority,,  though  it  may  be  afterwards  vacated :  there- 
fore where  A.  flood  indebted  to  B.  for  money  had  and  received, 
and  B.  dies,  after  whofe  death  C.  obtains  probate  of  a  forged 
will,  and  A.  not  knowing  of  this  circumftance  pays  die  money 
over  to  him  as  executor,  no  a&ion  will  lie  to  recover  back  the 
money  fo  paid,  notwithftanding  the  probate  be  afterwards  de- 
clared null,  and  adminiftration  be  granted  to  the  inteftate's  next 
of  kin :  but  if  the  fuppofed  teftator  be  living  at  the  time  of 
granting  the  probate,  fuch  aftion  will  lie,  for  in  that  cafe  the 
iuthority  is  void,  the  ecdefiaftical  court  having  no  jurifdi&ion. 
And  in  all  cafes  where  the  authority  is  abfolutely  void,  a  payment 
made  under  it  is  no  discharge.  As  where  the  defendant,  who  had 
a  houfe  both  in  America  and  London,  drew  bills  in  America  of 
the  fame  tenor  and  date  on  their  houfe,  in  favour  of  the  plain- 
tiffs ;  one  of  them  being  loft,  it  came  into  the  hands  of  a  third  per- 
son, who  forged  an  indorfement  in  the  name  of  the  payee,  and  re- 
ceived the  amount  of  it  from  the  defendants :  afterwards  the  real 
payees  fued  them  on  the  other  bill  and  recovered.* 

Where  A.  pays  a  debt  which  he  owes  to  B.  to  the  attorney  of  a 
perfon  firing  A.  in  &.'$  name,  but  without  any  authority  from  B.% 
A*  is  ftill  liable  to  J?.,  and  the  attorney  is  anfwerable  to  A.  in  an 
a&ion  for  money  had  and  received,  though  he  has  a&ually  paid 
over  the  money  to  his  employer ;  and  though  he  conceived  that 
he  was  afting  under  the  real  authority  of  B. :  but  in  point  of  fad 
the  perfon  who  had  etnployed  him  had  forged  a  power  of  attorney 
in  BSs  name,  {u) 

In  the  cafe  of  Linden  %  Hooper,  («/)  it  was  determined,  that  an 
a£kioa  for  money  had  and  received  does  not  lie  to  recover  back 
money  paid  for  the  releafe  of  cattle  diftrained  damage  ftafant, 
though  the  diftrefs  were  wrongful}  the  proper  remedy  being 
-- -*-  —  by  a  replevin,  or  by  a&ion  of  trefpafs  vi  et  armv. 


(*}  3  Term  Re*.  125.      •  IKd.  127.     (•)  Robfon  •.  Eaton,  1  Term 
R*p.  **.        (w)  C<mf.  414. 
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ip.  Of  Money  Had  and  Received  upon  a  Conftderaiion 
which  has  failed}  or  upon  a  Contrail  which  has  been 
Refunded^  or  not  Performed,  &e. 

Wherever  a  man  has  received  money  upon  a  confederation 
which  happens  to  fail,  the  perfon  from  whom  it  is  received  may 
recover  it  back  by  action  of  indebitatus  ajjumpfit,  as  money  had  and 
received  to  his  ufe.  (*) 

It  is  intended  to  confider  the  cafes  oft  this  fubjeft  under  the 
following  heads : 

1.  Of  Money  depofited  upon  a  Contra  ft  for  the  Sale  of  Lands; 

Houfes,  &c. 

2.  Of  Money  Paid  on  the  Pur  chafe  of  Annuities* 

3.  Of  Money  Received  upon  other  Cont rafts,    which  have  teen 

Refcinded,  or  not  Performed,  tsV . 

I.  Of  Money  depofited  upon  a  Cent  raft  for  the  Sale  .of  lands, 
houfes,  life.]  If,  upon  a  contract  for  the  fale  of  lands*  houfes, 
&c.  the  vendee  makes  a  depofit  of  the  whole,  or  part  of  the  pur- 
chafe-money  with  the  vendor,  or  his  agent,  and  the  vendor's  title 
happens  to  be  defective,  or  if  the  premifes  vary  from  the  description 
contained  in  the  particulars  of  fale,  the  vendee  may  not  only  re- 
fufe  to  complete  the  purchafe,  but  he  may  alfo  recover  Ijack  his 
depofit  by  a£Uon  of  indebitatus  ajfumfftt,  as  for  fo  much  money 
had  and  received  to  his  ufe. 

Thus,  in  the  cafe  of  Burrough  v.  Skinner,  (y)  which  was  an 
action  of  indebitatus  ajfumpfit  for  money  had  and  received  by  the 
defendant,  who  was  an  au&ioneer,  and  in  that  character  had  fold 
to  the  plaintiff  an  intereft  in  land,  for  which  the  plaintiff*  had  paid 
kirn ~  a  depoGt  of  50/.;  but,  upon  an  objection  to  the  title,  and 
the  want  of  difclofure  of  certain  circumftances,  which  ought  to 
have  been  difclofed  at  the  time  of  the  bidding,  the  plaintiff  (the 
purcHafer)  declined  going  on  with  the  contrail :  and,  in  thf 

(*)  Per  Afhhurft  Jufi.  %  Term  Rep.  369. 

(j)  5  Bur,  2639,  ct  vide  ante,  tiu  Principal,  Factor,  and  Agent, 

opinio* 
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opinion  of  the  Court,  {he  had  fufficjent  reafon  for  fo  doing.  She 
therefore  required  the  defendant  (the  auctioneer)  to  pay  her  back 
his  depofit  of  50/.  which  he  refufed.  Whereupon  the  bidder  brought 
this  a£tion  againft  him,  to  recover  it.  He  paid  8/.  into  court* 
The  caufe  was  tried  $  and  the  plaintiff  obtained  a  verdiA.  The 
defendant,  however,  moved  for  a  new  trial }  but,  upon  (howing 
caufe,  the  Court  were  clearly  of  opinion  that  the  a&ion  lay 
againft  the  au&ionecr ;  and  faid,  "  The  money  does  not  appear 
to  have  been  paid  over  by  him  to  his  principal :  but  if  it  had 
been  fo,  yet  the  objection  appears  to  have  been  made  before 
it  either  was  or  ought  to  have  been  fo  paid  over.  He  was  a 
ftake-holder,  a  mere  depofitory  of  the  50/.,  and  ought  not  to 
have  parted  with  it  till  fuch  time  as  the  fale  (hould  be  fini(he4 
and  completed,  and  it  (hould  appear,  in  the  event,  to  whom  it 
properly  belonged. 

And,  in  the  cafe  of  Flureau  v.  Thornhill,  (%)  it  was  held  that  the 
vendee,  in  an  a£tion  for  money  had  and  received  againft  the  ven- 
dor, for  the  depofit  money,  might  recover  the  depofit  with  intereft  ; 
bus  that  he  could  not  recover  any  damages  for  the  lofs  of  hit 
bargain. 

If,  however,  the  vendee  has  been  put  to  any  eipence,  and  has 
incurred  any  particular  lofs  or  damage,  in  conference  of  the 
vendor's  not  making  a  good  title,  fuch  expence  and  damage  may 
be  recovered  againft  the  vendor  by  action  of  afum£fitf  ftating  the 
contract,  the  breach,  and  the  damages,  Sec.  fpecially.  (*) 

Where  a  purchafe  is  made  which  confifts  of  feveral  lots  of 
houfes,  if,  from  th?  nature  of  the  contract,  it  be  entire,  the  ven- 
dor mult  make  a  complete  title  to  the  whole,  otherwife  the  vendee 
may  refcind  the  contrad,  and  recover  back  his  depofit  by  aftion 
of  indebitatus  affum^pt  for  money  had  and  received. 

Thus,  in  the  cafe  of  Chambers  v.  Griffiths  and  others,  (b)  which 
was  an  a&ion  of  indebitatus  affumfft  for  money  had  and  received^ 
brought  to  recover  back  the  amount  of  a  depofit  made  by  the 
plaintiff,  on  a  fale  by  auction  of  feveral  houfes  of  the  defendants. 
And  the  cafe  in  evidence  was,  that  the  houfes  in  queftion  had, 

(%)  a  Bi.  Rep.  1078. 

(*)  Vide  Richards  v.  Barton,  1  Efp.Aep.  *68.  Cunficld  *.  CUbtri. 

4  Pfp-  X'P-  z23*  (*)  l  £St'  R#'  l5°- 
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with  feveral  others,  been  put  up  by  public  auftion,  in  diftinft  lots ; 
the  plaintiff  had   bid  for  three  of  thefe  lots,  which  had  been 
knocked  down  to  him ;  and  he  had  paid  the  depofit  for  them  re- 
quired by  the  conditions  of  fale.     One  of  the  conditions  was, 
that  the  purchafer  was   to  have  a   good   title  made  to  him, 
within   a  month  after  the  fale.     Within  the  month  the  de- 
fendant fent  an  abftraft  of  the  title,  but  it  was  to  one  of  the 
houfes  only.    The  plaintiff  infilled  upon  having  a  title  made  to 
him  for  the  other  two  houfes,  or  of  rescinding  the  agreement 
for  the  whole  purchafe.    The  defendants  were  willing  to  fuffcr 
the  plaintiff  to  abandon  his  purchafe  of  the  two  houfes  to.  which 
they  had  not  fent  an  abftra&,  but  infilled  on  holding  him  to  his 
agreement  for  the  houfe  to  which  they  had  fliown  a  good  and  fuf- 
ficient  title.    The  plaintiff  refufed  thefe  terms,  and  brought  his 
a£tion  to  recover  back  the  whole  of  the  depofit  money.    The  de- 
fendants had  paid  into  court  the  amount  of  the  depofit  paid  to 
them  for  the  two  houfes*    The  queftion  therefore  was,  whether 
the  plaintiff  had  a  right  to  cpnGder  the  contrail  as  at  an  end,  or 
to  recover  his  deport  for  the  hpufe  to  which  the  defendants  had 
made  a  title,  the  defendants  having  failed  in  making  any  title  to  tho 
others. 

Lord  Kenyan,  Ch.  J.  faid,  "  When  a  party  purchafes  feveral 
lots  of  this  description,  at  an  auQion,  it  muft  be  taken  as  an  en- 
tire contrad  \  that  is,  that  the  feveral  lota  are  purchafed  with  a 
view  of  making  them  a  joint  concern.    The  fclfer,  therefore,  (hall 
not,  in  cafe  of  any  defe£t  pf  his  title  to  One  part,  be  allowed  to 
abandon  that  part  at  his  pleafure,  and  to  hold  the  purchafer  to 
his  bargain  for  the  refidue.    From  fuch  a  do&rine  much  injuftice 
might  refult,  as  the  part  to  which  the  feller  could  not  make  a 
title  might  be  fo  circumftanced  that,  without  it,  the  other  part* 
would  be  of  little,  or  perhaps  of  no  value  ;  or  it  might  leave  it  in 
the  power  of  the  feller,  or  any  other  perfon  who  might  come  to 
the  poffeffion  of  fuch  part,  to  deprive  the  purchafer  of  every  de~ 
grce  pf  enjoyment  or  beneficial  ufe  of  that  part  which  he  had 
purchafed :"  an4  his  lordfhip  added,  "  That  a  cafe  under  cir- 
^umflanpes  precifely  fimilar  to  the  prefent  had  been  decided  be* 
fore  him,  wnen  he  was  matter  of  the  rolls ;  that,  on  that  cafe 
coming  before  him,  he  had  found  that  his  predeceffor  there,  Sir 
Thomas  Stivett,  had  ruled,  contrary  to  the  doQrine  he  was  novy 
delivering,  but  tfftf  he  at  the  rolls  had  ovcr-iujcd  Sir  Tboma/  Srw- 
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elFz  determination,  with  tlie  general  approbation  of  the  ban 
In  die  prefent  cafe,  therefore,  as  the  defendant  had  failed  in 
making  any  title  to  the  two  lots  in  queftion,  the  plaintiff  had  by 
law  a  right  to  refcind  the  agreement  as  to  the  whole,  and,  of 
courfe,  to  recover  his  depoGt." 

But"  in  the  cafe  of  Jofeph  Jobnfon  v.^fohn  John/on,  (c)  where 
truftees  under  a  will  fold  to  the  plaintiff,  (he  being  one  of  the 
truftees,  and  alfo  one  of  feveral  legatees,)  two  parcels  of  land,  by 
private  contract,  for  two  diftintl  fums  of  money,  with  the  confent, 
and  by  the  exprefs  agreement  of  all  the  legatees,  who  were  re- 
fpc&ively  entitled  to  equal  (hares  of  the  purchafe  money,  and 
which  were  duly  paid  to  them  t  but  after  the  contract  had  been 
thus  far  carried  into  execution,  and  after  the  purchafer  was  in 
pofieflion  of  the  land,  it  was  discovered  that  there  was  fome  de- 
fect of  title  to  one  of  the  parcels,  and,  in  confequence  of  which, 
an  ejectment  was  brought  by  the  perfon  claiming  title,  and  he  re- 
covered ;  and  the  plaintiff,  who  had  paid  the  purchafe  money  but 
to  whom  no   conveyance  had  been  made,  was  not  only  evicted 
from  the  poffeffion,  but  was  obliged  to  refund  the  rent  and  profits 
of  that  particular  parcel  of  land.  Several  of  the  perfons  interefted 
confented  to  repay  their  proportions  of  the  purchafe  money ;  but 
fome  (among  whom  was  the  prefent  defendant)  refuted ;  and 
the  queftion  was,  whether,  under  thefe  circumftances,  the  plaintiff 
was  eqjitled  to  recover  his  proportion  in  an  aftion  of  indebitatus 
affutnpfit  for  money  had  and  received,  and  retain  poflcflion  of  the 
other  piece  of  land  ? 

The  Court  of  Common  Pleas  were  of  opinion  that  the  plaintiff 
was  entitled  to  recover  againft  the  defendant  his  proportion  of  the 
purchafe  money  in  this  form  of  adlion,  and  alfo  to  retain  pof- 
feffion of  the  other  piece  of  land :  and  Lord  Alvanleyf  Ch.  J.  in  de- 
livering the  opinion  of  the  Court,  faid,  "  As  this  is  not  a  cafe  be* 
tween  an  executor  and  a  legatee,  in  which  the  former  fcelcs  to  re* 
cover  the  amount  cf  any  legacy  paid  to  the  latter,  but  between  the 
purchafer  and  vendor  of  an  eftate,  my  difljoulty  has  been,  how  far 
the  agreement  is  to  be  confldered  as  one  contract  for  the  purchafe 
of  both  fcts  pf  premifes,  and  hpw  far  the  party  can  recover  fo 
much  as  he  has  paid  by  way  of  confidcration  for  the  part  of  which 
the  title  has  failed,  and  retain  the  other  part  of  the  bargain.  This, 
for  a  time,  occafioned  doubts  m  my  mind  :  for  if  the  latter  quef- 
tipn  were  involved  in  this  cafe,'  it  would  be  a  fubjed  for  a  court 

{<)  3  Bof.  an  J  PuL  162. 

E  4  •* 
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of  equity.  If  the  queftion  were,  how  far  the  particular  part 
of  whteh  the  title  has  failed  formed  an  effential  ingredient  of  the 
bargain,  the  grofieft  injuftice  would  enfue,  if  a  party  were  fnffered 
in  a  court  of  law  to  fay  that  he  would  retain  all  of  which  the  title 
was  good,  and  recover  a  proportionable  part  of  the  purchafe 
money  for  the  reft*  Poflibly  the  part  which  he  retains  might 
not  have  been  fold  unlefs  the  other  part  had  been  taken  at  the 
fame  time,  and  ought  not  to  be  valued  in  proportion  to  its  extent, 
but  according  to  the  various  circumftances  conne&ed  with  it. 
But  a  court  of  equity  may  inquire  into  all  the  circumftances, 
and  may  afcertain  how  far  one  part  of  the  bargain  formed  a  ma- 
terial ground  for  the  reft,  and  may  award  a  compenfation,  accord- 
ing to  the  real  ftate  of  the  tranfa£tion.  In  this  cafe,  however,  no 
fuch  queftion  arifes :  for  it  appears  to  me  that,  although  both 
pieces  of  ground  were  bargained  for  at  the  fame  time,  we  mult 
confider  the  bargain  as  confiding  of  two  diftinft  contra&s ;  and 
that  the  one  part  was  fold  for  300/.  and  the  other  for  700/.  It 
has  not  been  fuggefted  that  they  were  rieceffary  to  the  occupation 
pf  each  other.  It  amounts  therefore  to  no  more  than  this  }  that 
,*he  plaintiff  being  one  of  the  executors,  who  wer$  about  to  fell  the 
houfe,  and  alfo  to  fell  the  land,  to  both  of  which  the  legatees  un- 
dertook to  make  a  good  title,  advanced  his  money  to  the  legatees 
on  the  purchafe  of  thefe  two  lots,  and  now  feeks  to  recover  back 
the  money  for  one  of  them,  becaufe  the  title  to  that  has  proved 
defective.  We  by  no  means  wifli  to  be  underftood  to  intimate 
that  where,  under  a  contract  of  fale,  a  vendor  does  legally  convey 
all  the  title  which  is  in  him,  and  that  title  turns  out  to  be  defect- 
ive, the  purchafer  can  fue  the  vendor  in  an  aftion  for  money  had 
and  received.  Every  purchafer  may  prote&  his  purchafe  by  pro- 
per covenants.  Where  the  vendor's  title  is  aftually  conveyed  to 
(he  purchafer,  the  rule  of  caveat  emptor  applies.  In  the  prefent 
cafe  the  plaintiff  never  has  had  any  title  conveyed  to  him§ 
and  therefore  we  are  of  opinion,  notwithftanding  the  party  fugd 
is  a  legatee,  that  the  plaintiff  has  paid  his  money  under  a  mif- 
take ;  consequently,  the  rule  adopted  in  courts  of  law  in  fuch  cafes 
applies  to  him,  and  entitles  him  to  recover  that  money  from  the 
party  to  whom  it  has  been  paid,  in  an  a&ion  for  money  had  and 
received." 

If,  however,  thefe  be  but  one  contra£k,  it  cannot  be  refcinded  by 
one  of  the  parties  for  the  default  of  the  other,  unlcfc  both  of  them 
can  be  put  injiatu  quo  as  before  the  contraQ, 

Thus, 
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Thus,  in  the  cafe  of  Hunt  v.  Silli  (d)  which  was  aUp  an  a£tioa 
of  indebitatus  ajfumpfttf  for  money  had  and  received.  The  fa&t 
were  thefe:— On  the  31ft  Augufi,  1802,  an  agreement  of  that 
date  was  made  between  the  parties,  whereby  the  defendant,  in 
confideration  of  19/.  to  be  paid  at  the  time  of  executing  the  leafe 
after  mentioned,  and  for  other  confederations  therein  dated,  agreed 
that,  within  ten  days  from  the  date  thereof,  he  would  grant  to 
the  plaintiff  a  leafe  of  a  certain  dwelling-houfe,  for  nineteen 
years  (determinable  by  the  plaintiff  in  five*  ten,  or  fifteen  years), 
from  die  29th  of  September  then  next  (but  pofiefEon  to  be  imme- 
diately given  to  the  plaintiff,)  at  the  yearly  rent  of  63/.  And  the 
defendant  alfo  agreed,  at  his  own  expend,  to  make  certain  alter- 
ations in  the  premifes,  and  that  the  premifes,  fixtures,  and  things 
fliould,  at  the  time  of  executing  the  leafe,  be  put  in  complete  re- 
pair :  and  the  plaintiff,  in  confideration  thereof,  agreed  to  accept 
the  leafe  at  the  rent,  and  in  the  manner  aforefaid,  and  to  execute 
a  counter-part,  and  pay  the  rent.  The  plaintiff  took  immediate 
^pofieffion  of  the  premifes  under  the  agreement,  and  paid  the  2  o/. 
at  the  fame  time,  in  confidence  that  the  alterations  and  repairs 
(lipulated  for  would  be  done  within  the  ten  days ;  but  that  period 
after  having  elapfed,  and  nothing  being  done,  notwithftanding 
feveral  applications  to  the  defendant  to  perform  the  work,  the 
plaintiff  quitted  the  houfe,  giving  the  defendant  notice  of  his 
having  refcinded  the  agreement  in  confequence  of  the  defendant's 
default,  and  brought  this  a£Hon  to  recover  back  the  money  he 
had  paid.  v 

The  Court  of  Kings  Bench  were  of  opinion,  that  the  plaintiff 
could  not,  under  the  circumftances  of  this  cafe,  refcind  the  con* 
tra€t,  and  declare  in  this  general  form  of  a&ion. 

Lord  Ellenborough,  Ch.  J.  faid,  «  Without  queftioning  the  au- 
thority of  the  cafe  of  Giles  v.  Edward,  (e)  (which  was  cited  ,by 
the  counfel  for  the  plaintiff)  which  I  admit  to  have  been  properly 
decided,  there  is  this  difference  between  that  and  the  prefent; 
thai  there,  by  the  terms  of  the  agreement,  the  money  was  to  be 
paid  antecedent  to  the  cording  and  delivery  of  the  wood ;  and 
here  it  was  not  to  be  paid  till  the  repairs  were  done,  and  the  leafe 
executed.    The  plaintiff  there  had  no  opportunity,  by  the  terms 
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of  the  contta£t,  of  making  his  (land,  to  fee  whether  the  agreement 
were  performed  by  the  other  party  before  he  paid  his  money, 
which  the  plaintiff  in  this  cafe  had  :  but  inftead  of  making  his 
(land,  as  he  might  have  done,  on  the  defendant's  non-perform- 
ance of  what  he  had  undertaken  to  do,  he  waved  his  right,  and 
voluntarily  paid  the  money,  giving  the  defendant  credit  for  his 
future  performance  of  the  contrad,  and  afterwards  continued 
in  pofieffion,  notwithftanding  the  defendant's  default.  Now 
where  a  contract  is  to  be  refcinded  at  all,  it  muft  be  refcinded  in 
totoy  and  the  parties  put  injlatu  quo.  But  here  was  an  interme- 
diate occupation,  a  part  execution  of  the  agreement,  which  was 
incapable  of  being  refcinded.  If  the  plaintiff  might  occupy  the 
premifes  two  days  beyond  the  time  when  the  repairs  were  to 
have  been  done,  and  the  Icafe  executed,  and  yet  refcind  the  con- 
tra£t,  why  might  not  he  refcind  it  after  a  twelvemonth,  on  the 
fame  account  ?  This  objeftion  cannot  be  gotten  rid  of:  the  par- 
ties cannot  be  put  \nj}atu  quo* 

Where  money  is  paid  by  way  of  depofit  on  a  contraA  for  the 
falc  of  leofehdld  premifes ;  and,  upon  examining  the  vendor's  title, 
it  (bould  appear  that  he  has,  a  lefs  term  of  years  to  come  than 
what  is  mentioned  in  the  agreement,  or  his  title  be  otherwife 
defe&ive,  the  purchafer  may  confider  the  contraft  at  an  end,  and 
bring  an  a&ton  for  money  had  and  received,  to  recover  back  his 
depofit. 

Thus,  in  the  cafe  of  Farrer  v.  Nightingal)  (f)  which  was  aft 
a£Hon  of  indebitatus  ajfumpfit  for  money  had  and  received.  The 
fafts  are  reported  as  follow :— "  The  defendant  being  poflefled  of 
a  public  houfe,  the  plaintiff  entered  into  a  treaty  with  him  for  the 
|a)c  of  his  intereft ;  and  a  written  agreement  was  accordingly 
entered  into  between  the  plaintiff  and  the  defendant,  which  recited 
that  the  defendant  was  poffefled  of  an  intereft  in  a  public-houfe  of 
which  eight  years  and  a  half  were  to  come  j  and  that  the  plaintiff 
had  contra&ed  and  agreed  for  the  purchase  of  the  intereft  and  good 
will  of  the  fame,  for  a  certain  fum  of  money  therein  mentioned. 
The  plaintiff  paid  a  depofit  of  5/.  to  the  defendant,  on  figning  the 
agveement-,  but  afterwards,  upon  looking  into  the  defendant'* 
title,  it  appeared  that  he  had  an  intereft  to  come  in  the  premifes, 
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of  bat  Ex  years  only ;  and  not  of  eight  yean  and  a  half,  ai  ftated 
in  the  agreement  ;  upon  which  the  plaintiff  refufed  to  accept  the 
affignment,  and  brought  cheprefent  afltion  to  recover  the  depofit 
money" 

For  the  defendant  it  was  objeded,  that  as  there  had  been  a 
written  agreement  between  the  parties,  the  plaintiffs  Jhould  have 
declared  on  it,  and  flujuld  not  be  permitted,  in  this  aflion, 
to  go  into  parol  evidence  of  the  matters  contained  in  it}  which 
matters  were  neceffary  to  the  fupport  of  the  plaintiff's  a&ion. 

Lord  Kenyan,  Ch.  J.  faid,  "  I  have  often  ruled,  that  where  a  per- 
fon  fells  an  intcreft,  and  it  appears  that  the  intereft  whieh  lie  prt- 
tended  to  fell  was  not  the  true  one ;  as  for  example,  if  it  was  for 
a  lefs  number  of  years  than  he  had  contracted  for  to  fell,  the 
buyer  may  confider  the  contra  A  as  at  an  end,  and  bring  an  a£Uoa 
for  money  had  and  received  to  recover  back  any  fum  of  money  he 
may  have  paid  in  part  performance  of  the  agreement  for  the  fate, 
and  though  it  is  faid  here  that,  upon  the  miftake  being  discovered 
in  the  number  of  years  of  which  the  defendant  ftated  himfelf  to 
be  pofiefled,  he  offered  to  make  an  allowance/r*  tanto,  that  makes 
no  difference  in  the  cafe  ;  it  is  fufficitnt  for  the  plaintiff  to  fay, 
that  is  not  the  intereft  whioh  I  agreed  to  purchafe.  The  plaintiff's 
s£tk>n  is  well  brought." 

So,  in  the  cafe  of  Elliot  v.  Edwards  (g)  which  was  an  a£Hon  of 
indebitatus  ajfumgfit,  brought  to  recover  from  the  defendant,  as 
au&ionctr,  the  fum  of  45/.  being  the  amount  of  a  depofit  paid 
into  his  hands  by  the  plaintiff,  on  the  purchafe  of  a  leafcbold 
eftate;  and  the  fads  were  as  follow: — William  Emblin  being 
pgffcfled  of  a  leafe  of  certain  premifes,  wherein  he  carried  on 
a  febool,  agreed  with  Morgan  William  Jobnes  for  the  fale  of 
the  faid  leafe,  together  with  the  good-will  of  the  fchool,  for  1000/., 
&d  certain  goods  and  fixtures  upon  the  premifes  to  be  paid  for 
according  to  valuation.  Jt  was  agreed  that  the  faid  1000/.,  to- 
gether with  the  amount  of  the  valuation  of  die  faid  goods  and 
fixtures,  fhould  form  an  aggregate  fum  to  be  paid  and  fecured  bf 
the  faid  M.  W.  Johnes  to  the  faid  W-  pmbtin%  and  that,  on  pay- 
ment of  500/.  part  thereof,  on  the  25th  of  December  then  next, 
poffd&on  of  the  leafe  and  premifes,  goods,  fixtures,  and  efie&s 
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Humid  be  delivered  up,  and  abfolutely  afligned  to  the  faid 
M.  W.  Johnes.  By  indenture  of  the  7th  of  January  1&01,  be- 
tween William  Emblin  of  the  firft  part,  M .  W.  Johnes  of  the  fe- 
cond  part,  and  Matthias  Pierce  of  the  third  part,  reciting  the  ori- 
ginal kafe  to  William  Emblin,  and  the  faid  agreement,  and  that 
the  goods  and  fixtures  had  been  valued  at  390/.,  and  that  500/. 
had  been  paid,  in  purfuance  of  the  faid  agreement,  by  the  faid 
M.  W.  Johnes j  to  the  faid  William  Emblin  j  the  faid  William 
Emblin  a.ffigned  over  the  goods  and  fixtures  abfolutely,  and  the 
leasehold  premifes  for  the  remainder  of  the  term,  fubjeft  to  the 
rents,  covenants,  conditions,  and  agreements  therein  cxprefled  and 
contained.  The  indenture  contained  the  following  provifo: 
"  Provided  always,  and  thefe  prefents  are  upon  this  condition 
oererthelefs,  that  he  the  faid  M.  W.  Johnes ,  his  executors  and  ad~ 
fniniftrators,  (hall  not  nor  will,  at  any  time  or  times  hereafter,  (un- 
til the  money  agreed  to  be  paid  and  fecured  unto  the  faid  William 
Emblin,  his  executors,  adminiftrators,  and  afligns,  by  the  faid 
M.  W.  Johneip  his  executors  and  adminiftrators,  amounting  to 
890/.,  for  the  good-will  and  purchafe  of  the  faid  goods  and  futures 
in  the  faid  recited  agreement  contained,  be  paid  and  fatisfied  to 
the  faid  William  Emblin,  his  executors  and  affigns  ;  and  for  the 
due  payment  of  which,  the  faid  M.  Tierce  is  the  furety  of  the  faid 
M.W*  Johnes,)  underlet,  leafe,affign,  transferor  fct  over  unto  any 
perfon  or  perfons,  for  all  or  any  part  of  the  faid  term,  in  the  faid 
recited  indenture  of  leafe  mentioned,  all  or  any  part  of  the  faid 
premifes  hereby  affigned,  without  the  joint  licence  and  confent  of 
them  the  hid  William  Emblin  and  Matthias  .Pierce,  in  writing 
•under  their  hands  firft  had  and  obtained."  The  indenture  alfo 
contained  a  covenant  on  the  part  of  M.  W.  Johnes  and  Matthias 
Pierce,  for  themfelves,  their  executors,  adminiftrators,  and  af- 
figns, for  the  payment  of  the  remaining  fum  of  890/.  by  inftal- 
ments  of  1 00/.  each,  on  every  fucceflive  Midfummer  and  Chriftmas 
day,  and  90/.  on  the  laft  inftalment  5  with  a  provifo  that  Matthias 
Pierce  {hould  not  be  called  upon  until  after  two  months'  notice  of 
the  default  of  M.  W.  Johnes.  The  leafehold  premifes  above 
mentioned  having  been  taken  in  execution  under  *  fieri  facias  for 
a  debt  due  from  the  faid  M.  W.  Johnes  to  Meflrs.  Smith  and  Co. 
of  641/.  12/.  were  put  to  fale  by  public  audion,  upon  the  13th  of 
'January  1802.  Among  the  terms  of  fale  was  contained  an:  ar- 
ticle that  the  purchafer  (hould  pay  down  immediately  a  depofit  of 
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2ol.  per  cent,  in  part  of  the  purchafe  money,  and  fign  an  agreement 
for  payment  of  the  remainder  on  or  before  the  2d  of  February^ 
1802,  on  having  a  good  title,  when  pofieflion  would  be  given. 
The  plaintiff  became  the  purchafer  at  fuch  fale  for  the  fum  of 
260/.,  and  paid  a  depofit  of  45/.,  but  afterwards  obje£Ung  to  the 
title,  he  refufed  to  complete  the  purchafe,  and  brought  this  a&ion 
to  recover  the  depofit. 

The  Court  of  Common  Pleas  held,  that  the  non-payment  of  the 
purchafe  money  by  Johnes  was  a  fufficient  obje&ion  to  the  title, 
and  that  the  plaintiff  might  recover  back  his  depofit  in  this  form  of 
aftion. 

Lord  Alwmjey,  Ch. }.  faid :  "  If  the  purchafer  wopld  be  liable 
in  equity  it  is  a  fufficient  obje&ion.    Suppofe  a  man,  having  pur* 
chafed  an  eftate, ,  aflign  it  before  the  purchafe  money  has  been 
pud,  •  court  of  equity  will  compel  the  affignee  to  pay  that  money, 
provided  he  knew,  at  the  time  of  the  alignment,  that  it  had  not 
been  pud.     Here  Johnes  obtained  an  alignment  in  confideration 
of  an  undertaking  to  pay  for  the  leafe  and  fixtures  j  that  confi- 
deration money  has  not  been  paid..    Johnes  and  Pierce%  for  thera- 
felvcs  and  afligns,  covenant  for  the  payment  of  that  money ; 
and  there  is  a  provifo  that  Johnes  (hall  not  aflign,  until  that  mo- 
ney has  been  paid,  without  the  confent  of  Emblin  and  Pierce. 
JDocs  not  that  create  an  equitable  incumbrance  ? 1  think  that  a  court 
of  equity  would  hold  it  fo,  though  I  do  not  know  that  it  would  be 
binding  at  law.    Now  what  is  the  nature  of  the  plaintiff's  de- 
pofit ?    It  is  not  made  upon  the  condition  that  the  purchafe  (hall 
be  completed,  free  from  all  reafonable  obje&ions  ?    It  is  quite 
clear  that  a  court  of  equity  would  not  compel  a  fpecific  perfor- 
mance of  the  agreement  for  the  purchafe  of  thefe  premifeq.    If 
a  bill  were  filed  for  that  purpofe  it  would  be  difmifled  with  cods. 
I  think  that  the  plaintiff  has  made  out  a  reafonable  obje&ion  to 
the  title  offered  by  the  defendant,  and)  confequently,  muft  re- 
cover his  depofit." 

But,  in  the  cafe  of  Alpafs  v.  Watkint,  (h)  where  under  a  limita- 
tion in  z  marriage  fettlement  to  the  hufband  for  life,  then  to  the 
•wife  for  life,  then  to  the  heirs  of  the  body  of  the  wife  and  their 
heirs,  the  wife  took  an  eftate  tail :  and  though  it  was  recited  i* 
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the  deed,  that  the  huiband's  father  conveyed  in  conGderation  of 
the  marriage,  and  " .  for  fettling  and  eftablifiiing  the  lands, 
ire.  to  the  ufes  thereafter  ex  pre  fled,"  and  fubfequent  ufes  were 
added  in  the  deed  -,  the  court  will  dnly  take  notice  of  the  legal 
eftate ;  and  the  hufband  and  wife  having  levied  a  fine,  and  having 
agreed  to  fell  the  eftate  to  a  purchafer,  from  whom  they  had  re- 
ceived part  of  the  purchafe  money,  it  was  determined  that  the 
purchafer  could  not  recover  back  his  depofit  money  in  an  a£tion 
of  indebitatus  ajjumftftt  for  money  had  and  received*  And  Lord 
Kettyon,  Ch.  J.  faid :  "  Sitting  in  a  court  of  law  we  cannot  take 
notice  of  an  equitable  title ;  and  that  the  defendant  could  make 
a  good  legal  title  cannot  be  doubted.  I  am  therefore  clearly  of 
opinion,  that  fitting  in  a  court  of  hrar,  We  dknnat  do  otherwife 
than  determine  that  as  the  wife  took  an  eftate  tail  under  this  fet* 
tlement,  and  as  the  and  her  hufband  have  levied  a  finer  the  de» 
fendant  {may  make  a  good  legal  title  to  the  plaintiff,  audr  confe* 
quently,  is  not  liable  to  repay  the  depofit  money  for  which  thit 
a£Uon  is  brought. 


»»  -  * 


So,  in  an  adion  for  money  had  and  received,  to  recover  back  a 
4epofit  made  upon  a  fale,  on  the  ground  of  a  defe£fc  of  title,  the 
party  bringing  the  a&ion  mud  prove  the  title  bad,  and  it  witt  not 
be  fufficient  to  fhow  that  the  title  has  been  deemed  infufficient  by 
conveyancers,  who  have  been  employed  to  advife  upon  it. 

Thus,  in  the  cafe'  of  Cornfield  v.  Gilbert,  (i)  which  was  an  aflion 
fcf  ajjumpfit  for  money  had1  and  teceived,  brought  to  recover  the 
fum  of  5  c/.  which  was  the  depofit  paid  by  the  plaintiff,  on  the 
purchafe  of  an  eftate  in  Kent,  contracted  to  be  fold  by  the  de* 
Cendant  to  the  plaintiff  i  the  plaintiff  contending,  that  the  title 
wa*  bad  *,  and  that  he  was  entitled  to  recover  his  depofit. 

At  the  trial,  before  Lord  Ellenborough,  Ch.  J.,  the  cpunfel  for 
the  plaintiff,  after  having  ftated  that  opinions  of  different  convey- 
ancers had  been  given  on  the  title  before  the  completing  of  the 
purchafe,  who  were  of  opinion  that  the  title  was  d<fe£Hvf, 
and  ought  not  to  "be  taken  by  the  plaintiff,  aiked  his  lordflup 
whether  it  Blight  not  be  fufficient  for  him  to  rely  an  the  fa&  of 
fuch  conveyancers  adviGng  the  party  not  to  complete  the  pur- 
chafe  ?  or  whether  it  was  neceffary  for  him,  on  the  part  of  the 
plaintiff,  to  go  into  the  title,  to  (how  that  it  was  defective,  in  order 


(•)  4  Eff.  Rcf.  %2 1.  3  Safi  Rip.  516.  «$.  C. 
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to  entitle  him  to  record  the  depofit,  as  being  paid  <m  abad  and- 
defc£tive  tide. 

Lord  EJknhunugh,  Ch.  J.  ftid,  ««  The  plaintiff's  right  to  re* 
cover  the  money  depofited  depended  on  the  defe£t  of  the  title  of 
the  defendant  to  the  premifesf  which  he  had  controlled  to  fell ; 
and  tmlefs  it  was  a  bad  title,  he  had  no-  claim  to  recover.  It 
would  be  therefore  neccfiary  fot  him  to  ihow  that  the  title  was 
bad." 

Where  a  perfonal  reprefentative  having  found  among  the  papers 
of  his  teftator  a  mortgage  deed,  and  having  afligned  it  for 
upwards  of  fix  years  for  the  mortgage  money,  affirming  and  re- 
citing  in  the  deed  of  affignment,  that  it  was  a  mortgage  deed  made 
or  mentioned  to  be  made  between  the  mortgagor  and  mortgagee 
for  that  fiun ;  it  was  decided,  that  the  affignee  could  not  recover 
bach  the  mortgage  money,  although  it  (hould  turn  out  that  the 
mortgage  was  a  forgery,  and  that  the  affignee  did  not  dilcover 
the  forgery,  till  within  fix  years  before  he  brings  his  adion,  unlcfs 
die  afignor  knew  it  to  be  a  forgery.  Lord  Mansfield,  Ch.  J.,  in 
this  cafe,  faid :  (!)  "  The  queftion  is,  whether  there  has  been 
any  fraud  ?  Now,  here  every  thing  alleged  may  be  true,  with-  ' 
out  any  fraud  on  the  part  of  the  defendant.  He  is  an  adminl* 
ftrator  with  the  will  annexed,  who  finds  a  mortgage  deed  among 
die  papers  of  his  teftator,  without  any  arrears  of  intereft,  and  parts 
with  it  bend  JUe3  as  *  marketable  commodity.  If  he  had  difcovered 
die  forgery,  and  had  then  got  rid  of  the  deed  as  a  true  fecurity, 
die  cafe  would  have  been  very  different.  He  did  not  covenant 
for  the  goodnefs  of  the  title*  but  only  that  neither  he  nor  die 
teftator  had  incumbered  the  eftate.  It  was  incumbent  on  the 
plaintiff  to  look  to  the  goodnefs  of  it" 

Bur,  where  a  perfon,  fuppofing  himfelf  the  legal  reprefentative 
of  a  leflee  for  years,  fold  the  term  and  delivered  the  leafe,  but 
without  any  alignment  or  formal  conveyance,  faying  the  pre- 
mifes  were  his,  and  if  any  thing  happened  he  would  fee  the  vendee 
righted :  it  was  determined,  that  the  vendee  might  maintain  an 
aAion  againft  the  vendor  for  the  purchafe  money,  where  the 
rightfol  admintftrator  of  the  tenant  for  years,  had  ouftcd  the  plain* 
tiff  by  cje&mcnt* 

(A)  Brts  «.  Holbech,  Dc^.  654. 
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Thus,  in  cafe  of  Cripps  v.  ReaJe,  (/)  which  was  an  a&ion  of 
mffumpfit  for  money  had  and  received,  to  recover  a  fum  of  4a 
guineas,  which  had  been  paid  by  the  plaintiff  to  the  defendant 
for  the  purchafe  of  a  leafehold  eftate.  The  defendant  claimed 
the  eftate  in  queftion  as  adminiftrator  to  Mary  Bartlett,  who  had 
taken  out  letters  of  adminiftration  to  her  hufband,  the  former 
poffeflbr  of  the  eftate,  under  the  hame  of  Caleb  Bart/ett,  his  real 
name  being  Carey  Bartlett.  On  the  fale,  the  leafe  itfelf  was  deli* 
vered  to  the  plaintiff,  but  there  was  no  afiignment  or  other  con- 
veyance from  the  defendant)  but  a  con vei fation.  took  place  be- 
tween them,  in  which  the  latter  faid,  "  that  the  premifes  were 
his  right  and  property  to  do  as  he  liked  with,  and  if  any  thing 
happened  he  would  fee  the  plaintiff  righted."  Afterwards  J&n* 
the  nephew  of  Carey  Bartlelt,  took  out  letters  of  adminiftration 
to  him  by  the  right  name,  and  recovered  poffeffion  of  the  prcmife? 
by  ejeftment. 

At  the  trial  it  was  contended,  on  the  part  of  the  defendant, 
ift,  That  no  a&ion  lay  to  recover  the  purchafe  rnoney,  on  the 
authority  of  Bret  v.  Holbech,*  where  under  circumftances  of  a, 
fimilar  nature  the  principle  of  caveat  emptor  was  held  to  apply. 
But  adly,  If  any  a£tion  could  be  maintained,  it  could  only  be  oa 
the  fpecial  warranty.  But  Lawrence,  J,,  before  whom  die  caufe 
was  tried,  over-ruled  the  obje&ions,  and  dirt&ed  a  verdi£t  to 
be  found  for  the  plaintiff,  with  liberty  for  the  defendant  to  move 
to  enter  a  nonfuit.  A  motion  for  that  purpofe  was  accordingly 
made  :.  but  the  Court  of  Kings  Bench  refuted  the  rule :  And 
Lord  Kenyon,  Ch.  J.  faid :  "  I  do  not  wifh  to  difturb  the  rule  of 
caveat  emptor  adopted  in  Bree  v.  Holbechy  and  in  other  cafes,  where 
a  regular  conveyance  was  made,  to  which  other  covenants  were 
not  to  be  added  >  for  in  general  the  feller  only  covenants  for 
his  own  ads,  and  for  thofe  of  his  anceftor,  in  which  refpeft  the 
cafe  of  a  mortgage  differs  from  it,  as  a  mortgagor  covenants  that  at 
all  events  he  has  a  good  title :  but  here  the  whole  pafled  by  parol,, 
and  it  proceeded  on  a  mifapprehenfion  by  both  parties  that  the  de-* 
fendant  was  the  legal  reprefentative  of  the  lefiee,  though  it  turned 
out  afterwards  that. he  was  not.  As  therefore  the  money  was  paid 
under  a  miftake,  I  think  that  an  itftion  for  money  had  and  received 
will  lie  to  recover  it  back.  In  the  cafe  cited  no  a&ion  at  fdl  could 
have  been  maintained.9 

(/)  6  Term  Rep,  606.        •  Anttj  fig. 
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So,  in  the  cafe  of  Robin/on  v.  Anderton$  (»)  which  was  alfo  an 
a&ion  of  mffumffit  for  money  had  and  received.  The  plaintiff  had 
fucceeded  the  defendant  in  a  public  houfe,  and  paid  him  for  Come 
fixtures  which  belonged  to  the  houfe,  at  being  fcheduled  in  the 
original  leafe,  and  for  which  the  plaintiff  was  afterwards  obliged 
to  pa j  the  leflbr.  The  defendant  had  been  undertenant  of  the 
houfe,  and  had  paid  the  perfon  of  whom  he  rented  it,  for  thefe 
very  fixtures. 

On  behalf  of  the  defendant,  it  was  contended  that  this  aftion  could 
not  be  maintained.  Th6  prefent  defendant  had  himfelf  paid  for 
thefe  fixtures,  and  of  courfe  thought  he  was  entitled  to  fell  them, 
and  as  he  did  not  commit  any  fraud  on  the  plaintiff,  he  jcould  not, 
in  this  a&ion,  be  compelled  to  refund  the  money. 

Lord  Kin  yon  j  Ch.  J.,  before  whom  the  caufe  was  tried,  faid, 
•*  This  a£tion  imputes  nothing  criminal  to  the  defendant )  hit 
title  is  difaffirried,  for  it  appears  he  has  receired  money  which 
he  had  no  right  to,  and  which  he  muft  therefore  return.  He  may 
recover  back  the  money  from  the  perfon  to  whom  be  paid  it,  and* 
perhaps,  tack  the  cofts  of  this  judgment  to  it." 

Where  an  eftate  is  fold  by  audion,  and  in  the  printed  conditions 
of  fale  there  is  a  ftatement  and  warranty  of  the  tide,  the  pre* 
miles  (hall  be  taken  to  be  fold  under  fuch  title ;  and  no  verbal 
declarations  of  the  auctioneer,  at  the  time  of  the  (ale,  (hall  be 
admitted  to  contradi£t  the  printed  conditions* 

Thus,  in  the  cafe  of  Gunnis  and  others  v.  Erbart.  (n)  The  plain* 
tifia  were  truftees  for  the  (ale  of  a  copyhold  eftate,  which  was 
fold  by  audion.  In  the  printed  conditions  of  the  fale,  the  pre* 
mifes  were  dated  to  he  fret  from  all  incumbrances ;  the  defendant 
bid  for  them,  and  they  were  knocked  down  to  him ;  but  on  dif- 
covering  that  there  was  a  charge  on  the  eftate  of  1 7/.  per  annum% 
he  refilled  to  complete  the  purchase. 

At  the  trial  the  counfel  for  the  plaintiffs  offered  to  give  in  eri. 
dence,  that  the  auctioneer  had  publicly  declared  in  the  au£Hon- 
r 00m,  when  the  eftate  was  put  up,  that  it  was  charged  in  the  manner 
above  fpecified.  But  Lord  Loughborough^  Ch.  J.  refufed  to  admit 
fuch  evidence,  and  the  plaiutiffs  were  nonfuitcd.  And  upon  a 
motion  to  fet  afidc  this  nonfuit,  the  Court  of  Common  PUat  were 
dearly  of  opinion,  that  the  evidence  was  not  admiffible,  as  it 

(m)  Peak  Cos.  2V,  P.  94.        (0)  1  H.  Jfl.  289. 
Vol.  IL  F  would 


66  Of  Money  Had  and  Received.  [Part  lit 

would  open  a  doer  to  fraud  and  inconvenience,  if  an  auctioneer 
were  permitted  to  make  verbal  declarations  in  the  auflion-room, 
contrary  to  the  printed  conditions  of  fate  *,  and  no  proof  was 
offered  that  the  defendant  had  any  particular  perfonal  information 
given  him  of  the  incumbrance  in  queftion. 

a.  Of  Money  paid  on  the  Purchafe%  &c,  of  Annuities.]  Where 
the  vendor  of  an  annuity  engages  that  a  good  title  (hall  be  made 
to  the  vendee  on  a  particular  day,  he  mud  be  prepared  to  produce 
his  title  deeds  at  the  particular  day,  or  the  vendee  is  entitled  to 
refcind  the  contract,  and  recover  back  his  depofit  money  in  an 
action  of  indebitatus  affumpfit  for  money  had  and  received. 

Thus,  in  the  cafe  of  Berry  v.  JToungt  (0)  which  was  an  ja&ion 
for  money  had  and  received^  and  brought  to  recover  back  the  de- 
pofit  money  paid  by  the  plaintiff,  who  was  the  purchafer  of  an 
annuity  fold  by  die  defendant  (an  au&ioneer)  at  a  public  au&ion. 
One  of  the  conditions  of  fale  was,  that  a  good  title  (hould  be  made 
cut  by  the  10th  of  July.  In  the  beginning  of  July  the  plaintiff 
called  on  the  feller  of  the  annuity,  to  (how  him  the  title  deeds : 
but,  he  not  having  them  in  pofiefiion,  gave  him  an  abftract  of 
the  title,  wnich  did  not  contain  any  of  the  deeds. 

At  the  trial  before  Lord  Kenyon>  Ch.  J.  it  was  fubmitted  to  his 
lordfliip,  that  application  ought  to  have  been  made  to  the  vendot 
at  an  earlier  period,  in  order  to  enable  him  to  get  the  deeds  by  the 
loth  of  July*  But  his  lordfliip  faid,  "  A  feller  of  aneftate  ought 
to  be  prepared  to  produce  his  title  deeds  at  the  particular  day : 
a  court  of  equity,  indeed,  will,  under  particular  ciTCumftances, 
enlarge  the  time,  but  then  thofe  circumftances,  .entitling  him  to 
fitch  indulgence,  jnuft  clearly  appear ;  which  is  not  the  cafe  in 
this  inftance.  It  is,  however  objected,  that  the  plaintiff  had  no 
fight  to  die  pofleffion  of  thofe  deeds  j  but  though  he  had  no  right 
to  keep  them,  he  had  a  right  to  infpefk  them.  A  court  of  equity 
would  have  obliged  the  vendor  to  give  attefted  copies  of  the  deeds 
at  his  own  expence,  with  an  undertaking  to  produce  them  there- 
after at  the  vendee's  expence,  for  the  fupport  of  his  title.  As 
the  feller  therefore  has  here  failed  in  completing  his  engagement, 
die  plaintiff  is  ehdtled  to  a  return  of  his  depofit  money." 

So,  where  the  confideration  of  an  annuity  confide  partly  of* 
money  a&ually  paid,  and    partly  of  a  precedent  debt  for  good* 

(0]  Sittings  after  Micb.  Term*  1 788.  a  Eft.  Rep.  640.  ft.  a. 
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bond  fide  fold  to  the  grantor ;  and  the  annuity  is  fet  afide  by  the 
court,  at  the  inftance  of  the  grantor,*  for  fome  miftake  in  noi 
complying  with  the  formal  requisites  of  the  annuity  aS,  (17  Geo. 
HI.  c.  26.,)  and  not  on  account  of  any  fraud  in  the  tranfaQion, 
the  grantee  may  recover  back  the  confidcration  in  an  a&ion  of 
indebitatus  ajfumpfa  for  money  had  and  received,  and  goods  fold 
and  delivered. 

Thus,  in  the  cafe  of  Shove  v.  Wthb%  (p)  which  was  an  a&ion  of 
indebitatus  affumffit  for  goods  fold  and  delivered,  and  money  had 
and  received.  On  the  trial,  a  vcidi£k  was  taken  for  the  plaintiff, 
damages  160/*  17/.  3*/.,  fubjed  to  the  opinion  of  the  court  as  to 
the  fum  of  118/.  1 7/.  3 d.  part  thereof  on  the  following  fads : 

"  The  defendant  on  the  26th  of  July9  1783,  executed  a  bond 
and  warrant  of  attorney  to  confefs  judgment  thereon  in  the  Court 
of  Common  Pleas*  for  fee u ring  an  annuity  of  15/.  during  the  life 
of  the  defendant.  The  defendant  alfo  executed  an  affignment  of 
bis  half  pay  as  an  enflgn  in  the  army  as  a  collateral  fecuritr* 
The  deeds  for  fecuring  the  annuity  were  afterwards  fet  afide  in 
the  common  pleas,  becaufe  part  of  the  confidcration,  for  which 
the  annuity  was  granted,  was  46/.  19/.  9/  due  from  the  defend- 
ant to  the  plaintiff  for  goods  previoufly  fold  by  the  plaintiff  to 
him,  which  was  not  fpecified  in  the  memorial  as  regifl»ed.  The 
refidue  of  the  confideiation,  for  which  the  annuity  was  granted, 
was  71/.  J  7/.  6d.  .paid  by  the  plaintiff  to  the  defendant  in  cafh  at 
the  time  of  granting  the  annuity.  The  defendant  was  indebted 
to  the  plaintiff  in  43/.  for  goods  fold/9 

The  queftion  for  the  opinion  of  the  court  was,  whether  the 
plaintiff  was  entitled  to  recover  any  and  what  fum  beyond  the 

42/. 

Ajbburfi%  J.  delivered  the  opinion  of  the  court  thus :  u  The 
queftion  in  this  cafe  will  depend  on  the  conftruAion  of  the  ftat. 
17  Geo.  III.  c.26.  called  the  Annuity  A cl.  It  appears  from  the 
above  ftate  of  the  cafe,  that  the  contract  between  the  parties  wa» 
for  the  fale  of  an  annuity  of  25/.  per  annum,  by  the  plaintiff  to 
the  defendant,  the  consideration  of  which  was  a  debt  of  46/.  19/.  9*/. 
antecedently  coKtra&ed  by  the  defendant,  and  a  fum  of  7 1/.  1 7/.  6d. 
paid  to  him  by  the  plaintiff  in  money.  Upon  the  registering  of 
thi*  contraft  under  the  annuity  a£t,  the  confideration  was  dated 

(J)  I  Term  Rep.  73a. 
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to  be  the  fumof  118/.  17/.  3*/.  paid  in  money,  whereas  part  of 
it  was  for  goods  fold.     The  Court  of  Common  Pleas%  very  properly 
fet  afide  and  vacated  the  fecurity,  which  they  found  themfelves 
bound   to  do  under  the  exprefs  words  of  the  ftatute.     And  the 
queftion  is,  whether,  as  the   fecurity  is  fet  afide,  the  party  can 
refort  back  to  the  original  debt,  the  faxrnefs  of  which  is  not  im- 
peached, and  maintain  his  adion  for  the  recovery  of  it  ?     On  the 
part  of  the  defendant  it  was  argued,  that  the  legiflature  meant 
to  make  it  illegal   to  contrad  for  the  fale  of  an  annuity  for  any 
other  confideration  than  that  of  money,   and  if  any  part  of  the 
confideration  is  for  goods  delivered,  it  fo  far  taints  the  tranfac- 
tion,  that  if  the  fecurity  is  fet  afide,  no  right  of  adion  can  ever  arifc 
as  for  goods  fold.   In  order  to  decide  this  queftion,,  it  will  be  necef- 
faryto  confider  the  provifions  and  meaning  of  the  ad  of  parliament. 
It  firft  provides  that  a  memorandum  of  all  deeds  for  granting  life 
annuities  (hall,  within  20  days  after  the  execution  thereof,  be  enroll* 
ed  in  the  court  of  chancery,  which  (hall  contain  the  date,  names  of 
the  parties,  &c,  otherwife  the  fecurity  (hall  be  void.     It  then  pro* 
Tides,   that  in  every  deed,   inilrument,  or    other  afiurance,  by 
which  any  annuity  (hall  be  fecured,  "  the  confideration  really  and 
"  boni  fid*  paid,  which  (hall  be  in  money  only,    (hall  be  fully 
"  and  trully  fet  forth,   and  defcribed  in  words  at  length,  other- 
"  wife  to  Be  null  and  void  to  all  intents  and  purpofes."     Then  it 
provides,   that  '*  if  any  part  of  the  confideration  (hall  be  returned 
to  the  perfon  advancing  it,'  or   if  the  confideration  be  paid  in 
notes,  which  (hall  not  be  paid  when  due,  or  if  the  confidera- 
tion, or  any  part  of  it,   be  paid  in  goods,  ice,  in  all  and  every 
of  the  aforefaid  cafes  it  (hall  and  may  be  lawful  for  the  party  to 
apply  by  motion,  &c,  and  if  it  (hall  appear  to  the  court  that  fuch 
pradices  as  aforefaid,  or  any  of  them  have  been  ufed,  it  (hall  and 
may  be  lawful  for  the  court  to  order  the  deed,  bond,  €cc  to  be 
cancelled,  and   the  judgment,  if  any  ha6  been  entered,   to  be 
vacaded."    Thefc  are  the  principal  provifions  in  the  ad  of  par- 
liament on  which  the  queftion  arifes.     Now  had  any  part  of  the 
confideration   been  for  goods  delivered  at  the  time,  which  by 
agreement  were  to  (land  for  fo  much  money  as  the  value  put  upon 
them,  then  the   queftion   would  have   fairly  arifen,  whether,  as 
this  was  in  the  teeth  of  the  ad  of  parliament,  and  one  of  the 
mifchiefs  the  ad  meant  to  remedy,   as  great  frauds  werepradifed 
in  pilming  goods  upon  the  purchafer  of  the  annuity,  which  were 
not  of  half  the  eftimatcd  value  \  then  I  fay  the  queftion  would 

fairly 
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fairly  bare  arifen,  whether,  if  the  fecurities  were  fet  afide,  the  law 
would  have  raifed  any  implied  promife  to  pay  the  value  of  the 
goods  ?  and  the  maxim  might  have  been  urged  quod  /*  malefUio  non 
•ritur  contractu.  But  as  that  is  not  the  cafe  here,  we  give  no 
opinion  upon  it.  The  goods  here  were  not  originally  delivered 
with  a  view  to  any  fuch  contraft,  but  were  really  and  bond  fide 
fold.  The  contrad  was  ftriaiy  legal,  and  not  within  the  rait 
chiefs  intended  to  be  remedied  by  the  aft. 

The  fecurity  then  is  fet  afide,  not  on  account  of  any  fraud  or 
dcfe&  in  the  contraft  itfdf,  but  upon  a  formal  defe&  in  making 
the  memorial,  or  at  leaft  it  was  an  innocent  miftake  of  the  law. 
And  taking  that  to  be  the  cafe,  when  the  fecurity  was  vacated, 
the  original  contraA  revived.  If  indeed  the  fale  had  been  made 
a  few  days  before,  colourably,  and  with  a  view  of  afterwards 
ftating  the  antecedent  debt  as  a  part  of  the  confideration  of  an 
annuity  intended  to  be  granted,  that  would  have  totally  altered 
the  cafe ;  but  as  it  is  to  be  taken  that  they  were  bond  fide  fold, 
we  think  the  plaintiff  is  entitled  to  recover  for  them. 

In  regard  to  the  money  paid  as  part  of  the  confideration  ;  as 
the  fecurity  is  not  fet  afide  for  any  fraud  in  the  tranfadion,  but 
merely  for  a  miftake  or  omiffion  in  form,  it  becomes  uncon-  . 
fcientious  in  the  party  to  retain  it,  and  is  therefore  recoverable 
on  the  count  for  money  had  and  received  to  the  plaintifPs  ufe. 
Therefore  we  are  of  opinion,  that  the  plaintiff  is  entitled  to  re- 
cover for  his  whole  demand." 

But  in  the  cafe  of  Straton  v.  Rqflall  and  another,  (q)  it  was 
determined,  that  a  pprfon  who  has  only  lent  his  name,  by  way  of 
Securing  the  payment  of  an  annuity,  and  has  received  no  part  of 
the  confideration  money,  is  not  anfwerable  for  the  confideration 
money  of  fuqh  annuity  for  which  he  has  not  pledged  his  fecurity,  ^ 
and  from  which  he  has  received  no  benefit  whatever,  although 
he  may  have  formally  acknowledged  the  receipt  of  the  money  oq  the 
back  of  the  annuity  deeds. 

Where  the  grantor  of  an  annuity  applied  to  have  it  fet  afide  on 
motion,  and  to  vacate  a  judgment,  which  had  been  irregularly 
entered  up  on  a  warrant  of  attorney,  which  was  given  for  entering 
up  judgment  on  a  bond  in  another  court  to  fcpuic  the  annuity, 

(f)  a  Term  Jty.  366. 
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and  which  warrant  of  attorney  was  improperly  defcribed  in  the 
memorial ;  and  the  court  accordingly  fet  afide  the  judgment ; 
it  was  determined  that  the  grantee  might  recover  back  the  confi* 
deration  money  in  affumpjit,  and  was  not  put  to  his  adion  on 
a  bond  which  was  alfo  given  for  fecuring  the  annuity,  and  which 
bond  was  not  ordered  to  be  cancelled,  though  voidable  in  pleading 
by  virtue  of  the  annuity  a£h 

Thus,  in  the  cafe  of  ScurfUld  v.  Gowiand,  (r)  which  was  an 
aQion  of  affutnpjit  for  money  had  and  received*  At  the  trial  it 
appeared  that  the  defendant  had  granted  to  the  plaintiff  a  certain 
annuity  fecured  by  a  deed,  a  bond,  and  warrant  of  attorney  to  enter 
up  judgment  in  the  common  pleas  ;  but  in  the  memorial  of  the 
annuity  the  latter  inftrument  was  dated  to  be  a  warrant  of  attorney 
to  enter  up  judgment  in  the  Court  of  King's  Bench,  and  judgment 
having  afterwards  been  entered  up  by  miftake  in  the  Court  of  King's 
Bench,  the  defendant  bad  applied  to  let  afide  the  annuity  upon  this 
error  in  the  memorial,  and  to  have  the  fecurities  delivered  up  to  be 
cancelled.  And  the  Court  of  KingsBench  did  accordingly  fet  afide 
the  judgment,  and  dire&  that  the  warrant  of  attorney  (hould  be  de- 
livered up  to  be  cancelled,  but  made  no  order  as  to  the  deed  or  bond, 
which  remained  uncancelled :  nor  was  there  proof  of  any  offer  hav- 
ing been  made  by  the  plaintiff  to  the  defendant  to  deliver  up  or  can* 
eel  them.  This  aSion  was  brought  to  recover  back  the  confedera- 
tion money,  upon  the  ground  of  the  confideration  for  the  annuity 
having  failed.  But  it  was  objeded  at  the  trial  that  the  a&ion  of 
cjfumpfit  would  not  lie,  the  plaintiff  ftill  having  his  remedy  upon  the 
bond  and  deed.     And  on  this  ground  the  plaintiff  was  nonfuited. 

A  motion  however  was  afterwards  made  to  fet  afide  the  nonfuit  5 
and  the  counfel  for  the  plaintiff  contended,  that  the  decifion  of  the 
court,  upon  the  application  of  the  defendant,  was  not  merely 
that  the  judgment  {hould  be  vacated,  but  that  the  annuity  itfelf 
(hould  be  fet  afide ;  that  the  defendant  then  had  made  his  election 
to  vacate  the  annuity  \  and  having  at  leaft  withdrawn  from  the 
plaintiff  one  of  his  fecurities  for  it,  the  confideration  which  was 
paid  for  all  the  fecurities  had  failed,  and  therefore  he  was 
entitled  to  recover  it  back.  The  court  was  of  this  opinion,  and 
accordingly  fet  afide  the  nonfuit,  and  granted  a  new  trial.  And 
Lord  Ellenhrough)  Ch.  J.  faid,  "The  argument  laft  urged  is 
very  forcible.    The  plaintiff  contracted  for  one  entire  aflurance, 

(r)  6  EtfRtp.  *4T. 
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confiding  of  feveral  fecurities ;  and  he  hat  a  right  to  have  that  a£» 
furance  entire,  or  to  hare  back  his  money.  The  defendant  haa 
taken  away  one  of  his  fecurities,  and  therefore  the  confideratkm 
for  the  money  has  failed*  On  this  ground  I  think  the  prefent 
aAion  may  be  fuftained ;  and  to  be  fure  the  fubftantial  juftice  of 
the  cafe  is  all  on  the  plaintiff's  fide  5  though  that  ought  never  be 
attained  by  violating  the  forms  of  law ;  but  on  the  latter  ground  I 
think  it  may  be  attained  without  any  fuch  violation," 

But  where  an  annuity  has  become  void  for  a  defe£fc  in  the 
memorial,  the  grantee  cannot  maintain  an  a&ion  for  money  bad 
and  received  to  recover  back  the  confideration  money,  unlefs  the 
annuity  has  been  fet  afide  by  the  a£fc  of  the  court,  or  the  grantor 
has  refufed  to  re-execute  valid  fecurities,  or  to  pay  the  an* 
nuity. 

Thus,  in  the  cafe  of  Weddtll  v.  Lynam  and  Jonay  (/)  which 
was  an  aflion  of  aflumpfit  for  money  had  and  received,  brought 
to  recover  the  fum  of  570/.  which  had  been  paid  by  the  plaintiff 
to  the  defendants,  as  the  confideration  of  an  annuity  granted  by 
them  for  the  life  of  Jones.  The  memorial  of  this  annuity  not  hav- 
ing been  duly  regiftered,  m  purfuance  of  the  ftat.  17  Geo.  3.,  the 
annuity  was  void  under  that  ftatute,  and  the  a&ion  was  brought 
to  recover  back  the  confideration  money  paid  for  it*  The  plaintiff 
proved  the  payment  of  the  confideration  money. 

The  Counfel  for  the  defendant  made  two  points :  ift,  That 
fnppofing  the  plaintiff  to  be  entitled  to  recover,  the  defendant  was 
entitled,  under  the  iflue  in  the  caufe,  to  an  allowance  of  all  pay- 
ments made  on  account  of  the  annuity,  and  of  all  expences  incur- 
red on  it ;  and  Lord  Kttsjcn,  Ch.  ].  ruled  that  he  was  £b. 

But,  adly,  he  contended  that  this  annuity  having  become  void 
by  the  a£t  of  the  plaintiff  himfelf,  and  there  being  no  evidence  of 
any  demand  of  the  arrears  of  the  annuity  from  the  defendants^ 
and  arefu&l  by  them  to  pay  them,  or  any  application  to  them  to 
re- execute  the  fecurities,  which  they  might  have  done,  the  plaintiff 
could  not  raife  a  caufe  of  a&ion  by  his  own  a&,  or  by  reafon  of 
his  own  negligence  or  default. 

The  counfel  for  the  plaintiff  anfwered,  that  the  fecurities  hav- 
ing become  void  by  a&  of  law,  the  ftatute  having  declared  all 
annuities  absolutely  void,  the  memorials  of  which  did  not  comply 

(#)  1  Eft.  Rep.  309. 
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with  the  ftatute,  the  plaintiff  was  at  liberty  immediately  to  have 
recourfe  to  hi*  attion,  tp  recover  back  the  confideration. 

« 

Lord  Kenyon,  Ch.  J.  faid,  that  it  (hould  not  be  in  the  power 
of  the  grantee  of  an  annuity,  by  his  own  ad  or  negligence,  to 
refcind  the  contra£t,  and  avoid  the  fecurity  given,  at  his  option ; 
that  'as  there  was  no  evidence  of  any  application  to  the  defend- 
ants, either  for  payment  of  the  annuity,  or  to  re-execute  the  fecu- 
rities,  and  as  the  annuity  had  never  been  fet  afide  by  an  aft  of  the 
court,  he  was  of  opinion  that  the  a£fcion  could  not  be  maintained. 
The  plaintiff  was  accordingly  nonfuited. 

So,  in  the  cafe  Richards  v.  Borrett%  (/)  which  was  alfo  an  adioq 
of  mffumpRt  for  money  had  and  received,  it  appeared  in  evidence  that 
the  defendant  being  in  the  Fltet  prifon,  and  diftreffed  for  money, 
had  applied  (by  means  of  one  Bryant,  an  attorney,)  to  the  plaintiff 
for  a  loan.  The  plaintiff  lent  him  fome  money,  and  took 
from  him  a  bond  and  warrant  of  attorney,  to  fecure  an  an- 
nuity. Shortly  after,  the  defendant,  applied  through  the  fame 
channel  to  the  plaintiff  to  borrow  more  money  s  the  plaintiff  re- 
quired a  further  fecurity  thai*  a  bond  and  warrant  of  attorney  j 
and  the  defendant  depofited  with  him  the  leafc  of  a  farm  in  Kent% 
which  he  reprefented  as  unincumbered  \  and  it  was  endeavoured 
to  be  proved  that  he  meant  to  charge  this  real  ptoperty  with  pay- 
ment of  an  annuity  for  the  latter  fum  advanced  \  but  the  defend- 
ant's counfel  aflerted  that  it  was  only  depofited  with  a  view  to  fe- 
cure the  payment  of  the  rent  by  the  tenant  in  difcharge  of  the 
annuity.  The  proof  not  coming  up  exadly  to  that  point,  Lord* 
Ktnyon,  Ch.  J.  faid,  it  had  been  held  in  equity  that  depofiting  all, 
or  even  part  of  the  deeds  refpe&ing  real  property,  implied  an  in- 
tention of  charging  the  jeal  eftates,  and  gave  the  party  a  lien  upon 
them  ;  and  that  as  this  was  an  equitable  a&ion,  he  would  hold  the 
fame  do&rine.  No  memorial  of  the  firft  annuity  had  been  re* 
giftered,  nor  had  any  deed  to  charge  the  real  property  with  the  fe- 
cond  annuity  been  regiftered $  and  the  annuity  having  been  in  ar- 
rear,  the  prefent  a&ion  was  brought  to  recover  the  confideration 
money. 

No  application  had  been  made  to  the  court  to  fet  afide  the  firft 
annuity  *  and  for  the  defendant  it  was  contended,  that  the  fecu- 

(/)  3  EJp.  Rep.  102. 
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rities  were  only  rotable ;  and  that,  being  ftffl  fa  exiftence,  the 
prefent  a&ion  could  not  be  maintained. 

Lord  Ktnyon,  Ch.  J.,  thought  that  the  objedbn  was  well 
founded  with  refpea  to  one  annuity ;  and  faid,  «  the  party  fhould 
be  called  upon  to  complete  the  fecurities  j  and  thofe  for  part 
baring  been  completed,  as  far  as  the  party  bad  been  called  upon, 
they  muft  be  confidered  as  ralid,  until  fet  afide  by  the  court  j 
but,  with  refpeft  to  the  other,  the  defendant  not  haVing  done,  or 
being  unable  to  do,  that  which  he  had  undertaken,  namely,  to 
charge  the  real  tftate,  the  plaintiff  was  entitled  to  itcorer  the 
consideration  money  of  that  annuity." 

Where  an  annuity  has  been  paid  for  fome  time,  and  then 
refcinded  by  agreement  of  the  parties,  on  account  of  the  deeds 
not  haring  been  properly  enrolled,  the  purchaser  is  entitled  to  re- 
corer  back  the  whole  of  his  purchafe  money. 

Thus,  in  the  cafe  oiBeauchamp  r.  Birrett,  (u)  the  plaintiff  bar. 
ing  purchafed  an  annuity  of  the  defendant,  which  was  void  oa 
account  of  the  deeds  not  being  enrolled,  it  was  agreed,  after  two 
yearly  payments  had  been  made,  that  the  annuity  fhould  be 
refcinded ;  and  that  the  defendant  fhould  pay  to  the  plaintiff  the 
money  paid  for  the  purchafe  of  the  annuity,  with  intereft  from  die 
laft  yearly  payment.  The  fum  paid  for  the  purchafe  was  6oqL 
The  annuity  was  leoLpef  annum  $  and  the  only  queffion  in  the 
caufe  was,  whether,  under  this  agreement,  (which  was  contained 
in  a  letter  from  the  defendant)  the  plaintiff  was  entitled  to  recover 
the  whole  doo/.  with  intereft  from  the  time  of  the  laft  payment, 
or  whether  the  aoo/.  which  had  been  paid  fhould  be  dedu&e<L 

Lord  Kenyan,  Ch.  J.,  was  of  opinion,  that  both  under  the  agree- 
ment, and  according  to  the  juftice  of  the  cafe,  the  plaintiff  was 
entitled  to  recover  the  whole  600/.  and  intereft,  from  the  time  of 
the  laft  yearly  payment}  and  the  jury  gare  damages  accordingly. 

But  where  an  annuity  has  been  fet  afide  on  account  of  a  defeft- 
ire  regiftry,  and  thegrantte  brings  an  aflion  for  money  had  and 
receired,  to  recover  back  the  confidcration  money  paid  for  the 
annuity,  the  grantor  may  fet  off  the  payments  made  in  refpeft  of 
fuch  annuity,  though  for  more  than  fix  years,  uniefs  the  plaintiff 
reply  the  ftatute  of  limitations. 

(»)  FeaUi  Cafi9  N.  P.  109.    Ei  vukfoft,  74. 
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Thus,  in  the  cafe  of  Hicks  v.  Hich%  (v)  which  was  alfo  an 
a£Kon  of  affumpfit  for  money  had  and  received,  to  recover  back 
711/0  the  confederation  money  paid,  many  years  back,  for  an  an* 
ftnity  granted  by  the  defendant  10  the  plaintiff}  but  which  an- 
nuity, after  having  been  paid  feveral  years,  (more  than  fix)  had  - 
been  recently  fet  afide  by  the  court,  on  the  application  of  the  de- 
fendant, for  a  defeft  in  the  memorial  of  regiftry.  The  defendant 
pleaded  a  fet- off  of  more  money  paid  to  the  plaintiff's  ufe  than  was 
due  to  him  :  and  this  appeared  at  the  trial  to  be  true,  provided  the 
defendant  was  at  liberty  to  fet  off  all  the  payments  which  had 
been  made  to  the  plaintiff  in  refpeft  of  the  annuity  for  more  than 
fix  years  pad;  which  Lord  EUenborcugh,  Ch.  J.  held  that  he 
might,  the  plaintiff  not  having  replied  the  ftatute  of  limitations  : 
upon  which  a  verdi£t  paffed  for  the  defendant* 

« 
The  counfel  for  the  plaintiff  moved  to  fet  afide  the  verdift,  and 

for  a  new  trial,  on  the  groun  d  that  a  party,  who  had  fet  afide 
an  annuity  on  account  of  illegality,  and  had  refufed  to  execute  a  / 
new  feourity  for  the  consideration  he  had  received,  (a  fa£t  which 
he  ftated  to  have  appeared  at  the  trial)  had  no  right  to  confider 
tbtfe  which  then  appeared  to  have  been  his  own  voluntary  pay- 
ments to  ffce  grantee,  as  fo  much  money  paid  to  his  ufe,  for 
which  he  had  promifed  to  pay  j  and  therefore  he  contended  that 
the  defendant  had  no  right  to  fet  off  any  fuch  payments  againft 
the  plaintiff's  demand  for  the  original  confideration  which  had 
failed.     And  he  cited  Beauchamp  and  Borrett.* 

But  Lord  £lUnformgJbf  Ch.  J.,  faid,  "This  was  either  an  an- 
nuity or  not  an  annuity.  If  not  an  annuity,  the  fums  paid  on 
either  fide  were  money  had  and  received  by  the  one  party  to  the 
other's  ufe.  If  the  confideration  of  the  annuity  be  money  had 
and  received,  it  muft  be  money  had  and  received  with  all  its  con. 
iequences  *  and  therefore  the  defendant  muft  be  at  liberty  to  fet 
off  his  payments  as  fuch  on  the  fame  fcore.  In  the  c*fe  cited, 
Lord  Kenyon's  opinion  might  have  proceeded  on  the  particular 
circmnftances  of  k;  and  that  feems  probable  from  the  ftrefs 
which  he  hid  on  the  juftice  of  the  cafe.  And  if  he  meant  to  go 
beyond  that,  and  lay  down  the  doQrine  ftated  generally,  I  (hould 
not  be  inclined  to  accede  to  the  authority  of  the  opinion."  The 
rule  was  accordingly  refufed. 


(v)  3  Eafi.  Rip.  16.    4  EJp*  Rep.  196.  S.  C.  rtforttd  by  the  nam*  of 
Huls  v.  HiUs.        *  Am$  7%. 
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3.  Of  Momey  Received  upon  other  ContracJs  which  have  hoen  Re- 
funded, or  mi  Performed,  &c.  ]  Indebitatus  ajumpfit  ien  money  had 
and  received,  lies  when  a  payment  has  been  made  on  a  contnd 
which  is  refcinded  or  put  an  end  to;  as  where,  by  the  terms  of 
the  contra&,  it  is  left  in  the  power  of  one  of  the  contracting 
parties  torefcind  it,  and  he  does  fo ;  or  where  both  parties  mu- 
tually affent  to  its  being  refcinded*  But  if  it  continue  open,  the 
plaintiff  cannot  declare  in  this  general  form  of  aftion,  but  muft 
date  the  contrail  and  breach  fpccially.  (fir) 

Thus,  if  A.  fell  an  horfe  to  B.  and  agree  that  if  he  diflikes  and 
re-delivers  the  horfe  to  C.  he  ihould  repay  the  money,  otherwife 
A,  himfelf  would,  upon  re-delivery  of  the  horfe  to  C,  an  ajumpft 
lies  by  2?.  againft  A.  for  money  received  to  his  ufe.  (x) 

So,  in  the  cafe  of  Towers  v.  Barrett,  (?)  which  was  an  a&iaa 
of  indebitatus  ajfumpfit  lot  money  had  and  received  :  and  on  the 
trial  it  appeared,  that  the  fuit  was  inftituted  by  the  plaintiff  to  re- 
cover ten  guineas,  which  he  had  paid  to  the  defendant  for  a  one 
horfe  chaife  and  harnefs,  on  condition  to  be  returned  in  cafe  the 
plaintiff's  wife  (hould  not  approve  of  it,  paying  3s.  6d.  per  diem  for 
the  hire  of  it.  This  contract  was  made  by  the  defendant's  fervant9 
but  his  mafter  did  not  objed  to  it  at  the  Jime.  The  plaintiff's 
wife  not  approving  of  the  chaife,  it  was  fent  back  at  the  expiration 
of  three  days,  and  left  oq  the  defendant's  premifes,  without  any 
confent  on  his  part  to  receive  it.  The  hire  of  3/.  6d.per  diem 
was  tendered  at  the  fame  time,  which  the  defendant  refufed,  at 
well  as  to  return  the  money. 

It  was  objefted  that  an  indebitatus  ajfumpfit  for  money  had  and  re* 
cehred,  would  not  lie  ;  but  that  the  a£tion  fliould  have  been  on  the 
fpecial  contract.  The  Court,  however,  determined  that  the  adlion 
for  aoney  had  and  received  was  maintainable  \  for  the  condition 
was  to  return  the  chaife  if  not  approved  of ;  therefore  the  moment 
it  was  returned,  the  contrad  was  at  an  end,  and  the  defendant 
held  the  money  againft  confeience,  and  without  conGderation. 

Butter,  J.  faid, "  It  is  admitted  that  if  the  defendant  had  a&ually 
accepted  the  chaife,  the  adion  would  lie :  but  it  has  been  con* 
tended  that  he  did  not  receive  it*  Then  let  us  fee  whether  there 
be  not  fomething  equivalent  to  an  acceptance  i    I  think  there  is* 

(w)  Fide  1  Term  Rep.  136. 

(m)  3  Lev.  364.     Com.  Dig.  tit.  Action  of  Affampfit,  A .  I*  ' 

(y)   1  Term  Rep.  133. 

from 
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from  the  terms  of  the  contra&.  There  was  nothing  more  to  be 
dene  by  the  defendant ;  for  he  left  it  in  the  power  of  the  plaintiff 
to  pot  an  end  to  the  contraft.  Here  it  was  not  in  his  option  to 
lef  ufe  the  chaife  when  it  was  offered  to  him  :  he  was  bound  to  re- 
ceive it ;  and  therefore  it  is  the  fame  as  if  he  had  accepted  it. 

Thediftindion  between  thofe  cafes  where  the  contraffc  is  open, 
and  where  it  is  not  fo,  k  this  /if  the  contract  be  refcinded,  either 
asm  this  cafe, by  the  originaiferms of  the  contraft,  where  no  act 
remains  to  be  done  by  the  defendant  himfelf,  or  by  a  fubfequent 
affent  by  the  defendant,  the  plaintiff  is  entitled  to  recover  back 
Lit  whole  money ;  and  then  anaftion  for  money  had  and  received 
will  He*  But  if  the  contrad  be  open,  the  plaintiffs  demand  is  not 
for  the  whole  fum,  but  for  damages  anting  out  of  that  contra£h 
In  a  cafe  before  me  on  a  warranty  of  a  pair  of  horfes  to  Dr. 
Cmpton,  that  they  were  five  years  old,  when  in  fa£t  they  turned 
oat  to  be  only  four,  and  they  were  not  returned  within  a  certain 
time,  I  held  that  'if  the  plaintiff  would  refcind  the  contraft  en* 
tirdy,  he  muft  do  it  within  a  reafonable  time,  and  that  as  he  had 
mot  refcinded  the  contraft,  he  could  only  recover*  damages;  and 
then  the  queftion  was,  what  was  the  difference  of  the  a  value 
of  horfes1  of  four  or  five  years  old  ?  fo  that  the  difference  in  cafes 
of  this  kind  is  this :  where  the  plaintiff  is  entitled  to  recover  his 
whole mftney,  he  muft  (how  that  the  contraft  is  at  an  end;  but 
if  it  continue  open,  he  can  only  recover  damages,  and  then  he 
muft  ftate  the  fpecial  contraft,  and  the  breach  of  it." 

But  in  the  cafe  of  Wtfim  v.  Dowries  (a)  which  was  alfo  an  aftion 
for  money  had  and  received  \  and  at  the  trial  before  Lord  Manf* 
ftli%  the  plaintiff  proved  that  the  defendant,  in  confideration  of 
feventy  guineas,  had  fold  him  a  pair  of  coach  horfes,  which  he 
undertook  to  take  back,  if  the  plaintiff  (faould  difajjprove  of  them, 
and  return  them  within  a  month ;  the  plaintiff  did  return 
them  within  a  month,  but  took  another  pair  from  the  de- 
fendant in  their  (lead,  without  making  any  new  agreement. 
Thcfe  he  alfo  returned  within  a  month,  and  received  a  third  pair 
on  the  13d  of  Dfctmbtr>  without  any  frefh  bargain.  This  third 
ptprhe  difapproved  of,  becaufe  they  were  rcftive,  and  would  not 
draw,  and  offered  to  return  them  on  the  5  th  of  January,  but  the 
fendant  cefufed  to  take  them  back.  Upon  this  evidence  his 
lordfhip  4ire£U4  a  nonfuit 5  and,  on  a  rule  to  ihow  caufe  why 

(•)  Doug*  13* 
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the  nonfuit  fliould  not  be  fet  aCde,  and  a  new  trial  granted,  the 
queftion  was,  whether  the  a&ion  of  ajumjjfit  for  money  had  and 
received  would  lie  in  this  cafe  ? 

The  Court  were  of  opinion  that  the  contra&  continued  open  ; 
and  the  plaintiff's  only  remedy  was  by  fpecial  ajfumpfit  -upon  the 
warranty,  and  not  indebitatus  ajfumffo  for  money  had  and  re- 
ceived. '    ' 

AJhkurfly  J.  faid*  "  If  the  plaintiff  had  demanded  the  feventy 
guineas,  and  brought  his  a&ion  on  the  return  of  the  firft  pair  of 
horfes,  and  no  fecond  pair  had  been  fent,  this  a&ion  would  have 
lain  ',  but  here  the  contra&  was  continued,  and  the  cafe  re- 
fembles  one  that  was  tried  before  me  on  the  Midland  circnk%  and 
afterwards  came  on  in  this  Court.*". 

The  cafe  referred  to  by  Mr.  Juftiee  AJbburJl>  is  Power*.  JPeift,  (a) 
and  is  reported  as  follows :  "The  plaintiff  gave  a  horfe  of 
own  and  twenty  guineas  for  a  horfe  of  the  defendant's,  w 
was  warranted  found,  but  proved  to  be  unfound $  upon  which 
the  plaintiff,  after  tendering  a  return,  as  mentioned  in  the  laft 
cafe,  brought  the  a&ion  for  money  had  and  received  for  the 
twenty  guineas,  and  al£b  an  a&ion  of  trover  for  his  own  horfe* 
The  Court  held  that  neither  would  lie :  not  the  latter  a&ion, 
becaufe  the  property  had  been  changed." 

» 

So,  where  the  feller  of  a  horfe  had  warranted  it  found,  and  hi 
a  fubfequent  converfation  faid,  "  that  if  the  horfe  were  unibund, 
(which  he  denied)  he  would  take  it  again,  and  return  the  money;9' 
this  does  not  amount  to  an  abandonment  of  the  original  contract, 
which  (till  remains  open  ;  and  though  the  horfe  be  unfound,  the 
vendee  mud  fue  upon  the  warranty,  and  cannot  maintain  indtbi* 
tatus  affumpfit  for  money  had  and  received,  to  recover  back  the 
price,  after  a  tender  of  the  horfe.  -  • 

Thus,  in  the  cafe  of  Payne  v.  Whale>  (b)  whieh  was  an  a&ion 

of  indebitatus  ajfumgfit  for  money  had  and  %  receited,  to  recover 

back  the  price  of  a  horfe  which  had  been  warranted  foupd  by  the 

defendant  to   the  plaintiff.     Shortly  after  the  original  bargain 

.was  made,,  (of  which  there  was  no  proof,  except  in  a   fubfe- 

•  The  Court  of  King' s  Bench.  (a)   K.  B.  Eq/l.    18  Geo.  3.  cited 

in  Dovg.  24.  n.  8.  and  reported  in  Covtp*  818.         (b)  7  EaJl.Rcp  274. 
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quent  convcrfation)  and  the  money  paid,  the  plaintiff  obje&ed 
that  the  horfe  was  a  roarer,  and  unfound,  and  tendered  back  the 
horfe,  and  demanded  his  money :  the  defendant  admitted  that 
he  had  made  the  warranty,  but  denied  the  unfoundnefs,  and  re- 
fufed  to  take  back  the  horfe  or  retjirn  the  money  ;  but  told  the 
plaintiff  that  if  the  horfe  were  unfound,  he  would  take  it  again 
and  return  the  money*  At  the  trial  thefe  fads  were  proved,  and 
that  the  horie  was  a  roarer  and  unfound*  But  it  was  objected, 
on  the  part  of  the  defendant,  that  the  a&ion  was  mifconceived  ; 
for  that  the  queftion  to  be  tried  was  the  uAfoundnefs,  which  was 
the  fubje&  of  the  warranty,  and  could  not  be  tried  in  this  a&ion, 
the  contract  not  being  refcinded,  but  only  in  a  fpecial  a&ion 
on  the  cafe,  founded  on  the  warranty.  Lord  Ellmbor$ugb9  Ch.  J., 
however,  then  thought  that  the  fpecial  promife  to  refcind  the 
contract,  and  return  the  money,  if  the  horfe  were  unfound,  took 
this  out  of  the  general  rule  ;  and  he  therefore  fuffered  the  plaintiff 
to  recover  a  verdi&  for  the  amount  of  the  price  paid.  But  upon 
a  motion  to  fct  afide  this  nonfuit,  the  Court  determined  that  the 
plaintiff  could  not  recover  in  this  general  form  of  a&ion,  but 
ought  to  have  declared  fpecially  ;  and  Lord  Ellenboroughy  Ch.  J. 
delivered  the  opinion  of  the  court  as  follows  : 

"  This  was  a  caufe  tried  before  me  at  Guildhall,  to  recover 
back  the  price  of  a  horfe,  fold  as  a  found  horfe,  and  which  proved' 
to  be  unfound.  It  was  to  be  colle&ed  from  the  evidence  that 
there  had  been  a  warranty  of  foundnefs  at  the  time  of  the  origi- 
nal contra&  of  fale :  but  in  a  fubfequent  conversation,  when  the 
plaintiff  obje&ed  that  the  horfe  was  bnfound,  the  defendant  faid, 
"  that  if  the  horfe  were  unfound,  he  would  take  it  again,  and  re- 
turn the  money/9  And  it  was  contended  that  the  a&ion  for 
money  had  and  received  would  not  lie,  upon  the  authority  of 
Power  v.  Wells,*  and  Wtfton  v.  Dowries^  becaufe  this  was  no 
other  than  a  mode  of  trying  the  warranty,  which  could  only  be 
by  £  fpecial  a&ion  on  the  cafe.  It  had  occutred  to  me  at  the 
trial,  that  the  defendant,  by  means  of  his  promife  to  return  the 
money  and  take  back  the  horfe  if  it  were  unfound,  had  placed 
himfelf  in  the  fituation  of  a  (lake-holder ;  and  therefore  that  on 
proof  that  the  horfe  was  unfound,  he  was  to  be  confidered  as 
holding  the.  money  for  the  ufe  of  die  plaintiff.  But,  upon  further 
confederation,  I  am  clearly  fatisfied  that  that  promife  did  not  dif- 

•  Jntt,  77.  f  Jnte,  76. 

charge 


Chap,  1*3  Of  Money  Had  and  Reaived.  79 

charge  the  original  warranty,  and  that  the  party  complaining  o£ 
the  breach  of  that  warranty  mull  ftill  fue  upon  it.  The  fecond 
converfation  is  not  to  be  confidered  as  an  abandonment  of  the 
original  warranty,  the  performance  of  which  the  defendant  ftill 
infilled  upon ;  but  rather  as  a  declaration  that  if  the  warranty 
were  Ihown  to  be  broken,  he  would  do  that  which  is  ufoally 
done  in  fuch  cafes,  take  back  the  horfe  and  repay  the  money. 
Then  where  any  queftion  on  the  warranty  remains  to  be  dif- 
cufied,  it  ought  to  be  fo,  in  a  fhape  to  give  the  other  party  notice 
of  it,  namely,  in  an  a&ion  upon  the  warranty." 

So,  in  the  cafe  of  C;ch  v.  Munjtont,  (c)  which  was  an  adion  of 
affumgfit.  And  the  firft  count  of  the  declaration  was  for  not  de» 
livering  35  chaldrons  of  foil  or  breeze  according  to  a  fpecial  con- 
tract between  the  defendant  and  the  plaintiff;  to  which  the  mo- 
ney counts  were  added* 

At  the  trial  before  Sir  James  Mansfield,  Ch.  J.  it  was  proved, 
that  the  defendant  having  agreed  to  fupply  the  plaintiff  with  3; 
chaldrons  of  Coil  at  7/.  per  chaldron,  the  plaintiff  paid  2A  5* 
as  earned ;  that  the  plaintiff  afterwards  fent  his  barge  and  de- 
manded the  foil,  offering  at  the  fame  time  to  pay  the  remainder 
of  the  purchafe  money  as  foon  as  the  foil  fliould  be  put  on  board, 
bat  that  the  defendant  refufed  to  deliver  it  on  account  of  a  dis- 
pute with  the  plaintiff  refpc&ing  the  wharf  from  whence  it 
fliould  be  loaded.  It  appearing,  however,  that  foil  and  breeze 
were  very  different  things,  it  was  objected  for  the  defendant, 
that  as  the  plaintiff  had  declared  upon  a  contract  for  the  delivery 
of  foil  or  breeze,  and  had  only  proved  a  contract  for  the  delivery 
of  foil  he  mud  be  nonfuited ;  whereupon  the  plaintiff  infilled 
that  he  was  entitled  for  a  verdi£t  for  2/.  5/ ,  on  the  count  for 
money  had  and  received.  His  lordfliip  thought  that  as  the  plain* 
tiff  had  proceeded  upon  a  contract  which  never  appeared  to  have 
been  refcinded  by  any  a£t  or  agreement  between  the  parties,  but 
only  broken  by  a  refufal  of  one  party  to  perform  it,  he  was  not 
at  liberty  to  recover  the  depofit  upon  the  count  for  money  had 
and  received,  and  accordingly  nonfuited  the  plaintiff,  but  gave 
him  liberty  to  move  that  the  nonfuit  (hould  be  fet  afide,  and  a 
▼erdi£r.  entered  for  him,  if  the  Court  of  Common  Pleas  fliould  be 
of  opinion  that  he  was  entitled  to  it.  Accordingly  a  rule  nifi 
for  that  purpofe  was  obtained  j   and  Sir  James  Mansfield,  Ch.  J. 

(c)  1  New  Rep.  C.  B.  351. 
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delivered  the  opinion  of  the  court  as  follows:  "This  was  an 
a&ion  for  thenon  delivery  of  foil  or  breeze,    according  to  a 
contrad  entered  into  between  the  parties,  and  tor  which  money 
had  been  paid  by  way  of  earned.    There  was  alfo  a  count  for 
money  had  and  received.    The  framers  of  the  fpecial  count  in  the 
declaration  unfortunately  fuppofed  foil  and  breeze  to  be  the  fame 
thing,  but  the  fad  proving  otherwife,  the  plaintiff  failed  in  efta- 
blifliing  that  count.    He  then  wanted  to  go  into  evidence  on  the 
count  for  money  had  and  received,  in  order  to  recover  back 
what  had  been  paid  by  way  of  earned.     If  the  plaintiff  were  al- 
lowed to  go  into  the  evidence  for  which  he  contends,  the  con* 
fequences    might  be  ferious :   he  feeks   to  recover    not   upon 
the  contrad  on  which  he  has  declared,  but  upon  a   different 
contract,  and  upon  a  ground  which  the  defendant  could  not 
poffibly    be    prepared    to     meet.       In   Giles  v.  Edwards,  (d) 
the  plaintiff  had  no  other  demand  againft  the   defendant  than 
that  for  the  10/.  \os.  paid  to  him,  which  conftitutes  the  dif- 
ference between  that  cafe  and  the  prefent.    The  cafe  of  Towers 
v.  Barrett ,  (e)  has  no  refemblance  to  the  prefent :  the  fpecial  con- 
trad  there  being  at  an  end,  the  money  paid  in  refped  of  that  con- 
trad  was  to  be  returned,  and  might  therefore  be  recovered  under 
the  general  count.    Indeed,  the  cafes  in  which  it  has  been  de- 
cided that  a  plaintiff  may,  if  be  fail  on  his  fpecial  contrad,  refort 
to  a  general  indebitatus  ajfumpjit,  are  unlike  the  prefent  in  this 
refped*  that  in  truth  the  fpecial  conti  ad  is  put  altogether  out 
of  the  cafe,  as  not  being  properly  complied  with  :  but  in  this  in- 
fiance  it  would  be  very  ftrange  to  allow  the  plaintiff  to  recover  on 
a  general  indebitatus  ajfum£fuy  and  ftill  leave  him  his  right  of  re- 
covery for  non-performance  of  the  fpecial  contrad.     It  is  faid, 
however,  that  he  has  a  right  to  infift  on  the  fpecial  contrad,  and 
on  the  general  contrad  at  the  fame  time,  recovering  under  the 
one  his  damages  for  non-performance,  and  under  the  other  his 
money  paid,  but  the  cafes  only  warrant  a  permiffion  to  the 
plaintiff  to  refort  to  his  general  count  when  his  fpecial  contrad 
has  failed  altogether.    I  apprehend  the  rule  to  be  this ;  where  a 
party  declares  on  a  fpecial  contrad,  feeking  to  recover  thereon, 
but  fails  in  his  right  fo  to  do  altogether,  he  may  recover  on  a  ge- 
neral count,  if  the  cafe  be  fuch  that,  fuppofing  (here  had  been  no 

(jO  fqfi.        T»  Ante,  7* 
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fpecial  contrad,  he  might  (till  hare  recovered  for  money  paid,  or 
for  work  and  labour  done.  As  in  the  cafe  of  a  plaintiff  firing  a  de- 
fendant, as  having  built  a  houfe  f<jr  him  according  to  agreement  \ 
there,  if  he  fail  to  prove  that  he  hath  buik  it  according  to  agree- 
ment, he  may  ftill  recover  for  his  work  and  labour  ianL  In 
Butter's  Nifi  Priui  *  the  rule  is  thus  laid  down :  "  If  a  man  declare 
«  upon  a  fpecial  agreement,  and  likewife  upon  a  quantum  meruit, 
«  and  at  the  trial  prove  a  fpecial  agreement,  but  different  from  what 
«  is  laid,  he  cannot  recover  on  either  count j  not  on  die  firft,  be* 
u  caufe  of  the  variance ;  nor  on  the  fecond,  becaufe  there  was  m 
"  fpecial  agreement :  but  if  he  prove  a  fpecial  agreement,  and 
**  the  work  done,  but  not  purfuant  to  fuch  agreement,  he  (hall  rc- 
"  cover  upon  the  quantum  meruit,  for  otherwife  he  would  not  be 
«  able  to  recover  at  ail."  In  Payne  v.  Bacomb,  (/)  I  fuppbfe 
there  was  a  fpecial  agreement  by  the  defendant  to  pay  a  (hare  of 
the  expences  of  the  fuit  in  the  Exchequer,  but  that  agreement  had 
not  been  ftriftly  purfued  by  him,  and  confequently  he  recovered 
for  the  money  a&ually  laid  out  by  him  to  the  defendant's  ufe,  on 
evidence  of  his  connexion  with  the  defendant  in  that  fuit,  and  the 
obligation  of  the  latter  to  pay.  That  cafe,  therefore,  proceeds 
on  the  ground  that  there  was  no  fpecial  agreement  ftill  fubfifting 
and  in  force  between  the  plaintiff  and  defendant  on  which  die 
former  w<s  entitled  to  recover.  In  this  cafe,  if  we  were  to  allow 
the  plaintiff  to  go  into  the  evidence  which  he  offered,  it  would 
amount  to  faying,  that  there  was  no  evidence  of  a  fubfifting  fpecial 
agreement,  when  in  truth  there  was  fuch  evidence.  The  con- 
fluence of  fuch  a  rule  would  be  to  introduce  the  means  of  prac- 
tifeng  great  furprize  upon  defendants."  The  rule  was  therefore 
difcharged. 

Where  a  perfon  has  paid  money  upon  a  contraft  or  agreement, 
which  has  not  been  performed,  he  may  either  affirm  the  agree* 
ment  by  bringing  a  fpecial  a£tion  of  ajfumfjit  thereon  for  general 
damages  \  or  he  may  difaffirm  it,  and  recover  back  the  money  fo 
paid  by  a£tion  of  indebitatus  ajfum^fit  for  money  had  and  received. 

Thus,  in  the  cafe  of  Dutch  v.  Warren%  (g)  which  was  an  a&ioa 
of  indebitatus  affumjrft  for  money  had  and  received.    The  cafe  war 

•  Page  139.  (J)  Doug.  65 '.  (g)  7  G.  I.  &  B.  cited  at  large  by 
Lord  Mansfield,  m  %  Bur.  ioig.  and  reported  m  Stra.  406.  but  not  Jo 
eorreBfy. 

▼ok,  n.  g  ** 
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as  follows :— Upon  the  1 8th  Amguft,  1720,  on  payment  of 
16a/.  10/.  by  the  plaintiff  to  the  defendant,  the  defendant  agreed 
to  transfer  him  fire  (hares  in  the  Welch  copper  mines  at  the 
opening  of  the  books  \  and  for  fecurity  of  his  fo  doing  gave  him 
this  note  >-*"  1  Sth  of  Augujl,  1 720.  I  do  hereby  acknowledge  to 
«  have  received  of  Phillip  Dutch,  262I.  1  or.  as  a  confideration  for 
"  the  porchafe  of  five  (hares ;  which  I  do  hereby  promife  to 
"  transfer  to  the  faid  Phillip  Dutch  as  foon  as  the  books  are 
«  open  ;  being  five  (hares  in  the  Welsh  copper  mines.  Witnefs 
*  my  handy  Robert  Warren?  The  books  were  opened  on  the  22A 
of  the  faid  month  of  Augufi,  when  Dutch  requefted  Warren  to 
transfer  to  him  the  faid  five  (hares,  which  he  refnfed  tt>  do,  and 
told  the  plaintiff  be  might  take  his  remedy.  Whereupon  the 
plaintiff  brought  this  aftion  for  the  confideration  money  paid  by 
him.  And  an  objection  was  taken  at  the  trial,  that  tnis  a&ion 
mpon  the  cafe  for  money  had  and  received  tt>  the  plaintiff's  ufe, 
would  not  lie,  bot  that  the  adion  (hould  have  been  brought  for  the 
non-performance  of  the  contrad.  This  obje&ion  was  over-ruled 
by  the  Chief  Juftice,  who,  notwithstanding,  left  it^b  the  con- 
fideration of  the  jury,  whether  they  would  not  make  the  price  of 
die  faid  dock  as  it  was  upon  the  aad  of  Augufi,  when  it  (hould 
have  been  delivered,  the  meafure  of  the  damages,  which  they  did, 
and  gave  the  plaintiff  but  1 75/.  damages. 

And  a  cafe  being  made  for  the  opinion  of  the  Court  of  Common 
Pleas,  the  afiion  was  refolved  to  be  well  brought ;  and  that  the 
recovery  was  right,  being  not  for  the  whole  money  paid,  but  for 
the  damages  in  not  transferring  the  flock  at  the  time ;  which  was 
a  lofs  to  the  plaintiff,  and  an  advantage  to  the  defendant,  who  was 
a  receiver  of  the  difference  money  to  the  plaintiff's  ufe. 

The  court  faid,  «  that  the  extending  thofe  a£tions  depends  on 
the  notion  of  fraud.  If  one  man  takes  another's  money  to  do  a 
thing,  and  refufesto  do  it,  it  is  a  fraud  ;  and  it  is  at  the  election 
of  the  party  injured,  either  to  affirm  the  agreement,  by  bringing- 
an  aftion  for  the  non-performance  of  it ;  or  todifaffirm  the  agree- 
ment ah  initio,  by  reafon  of  the  fraud,  and  bring  an  a&ion  for 
money  had  and  received  to  his  ufe.n 

So*  in  the  cafe  of  Htlmetv*  Hall,  (h)  which  was  alfo  an  Udebt* 
tatus  ajfumpjit  brought  by  an  executor,  for  fo  much  money  of  his 
t  ;ftator,  received  by  defendant  to  the  ufe  of  the  executor. 

(h)  6  Mod.  i6u 

The 
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The  evidence  was,  that  feme  writings  of  the  teftator  came  to 
the  defendant's  hands,  which  he  would  not  deliver  up  to  the  ex- 
ecutor; who,  to  get  the  writings,  gave  him  fo  much  money,  where* 
upon  he  promifed  to  give  up  the  writings,  but  afterwards  refilled. 
It  was  objected,  that  the  plaintiff  had  miftaken  his  action;  far  he 
Jhonld  have  brought  cafe  upon  the  fpecial  agreement  for  nonde- 
livery of  the  writings. 

But  Holt,  Gh.  J.  faid :  "  If  A.  give  money  to  J?,  to  pay  & 
upon  Cs  giving  writings,  &c,   and  C.  will  not  do  it,  indebitatus 
affkmp/k  will  lie  for  A.  againft  B.  Sot  to  much  money  Deceived  to 
his  ufe  $  and  many  fuch  actions  have  been  maintained  for  earnefta 
in  bargains,  vwhen  the  bargainor  would  not  perform,  and  foe 
premiums  of  infurance  when  the  (hip,  &c  did  not  go  the  voy* 
age :  but  it  has  been  held,  it  would  not  lie  for  money  paid  opoa 
a  ufurious  contract,  becaufe  there  it  was  not  intended  it  fhould 
be  repaid,  or  any  thing  done  for  it."    It,  however,  afterwards  ap- 
peared on  the  evidence,  that   the  money  was  due  to  the  de- 
fendant from  the  teftator,  and  therefore  the  defendant  would  not 
Seliver  the  writings  without  payment,  and  that  the  money  was 
given  in  fatisfa&ion^of  the  debt :  fo  it  was  clear  againft  the  plain* 
tiff,  and  he  was  nonfuited. 

So.  in  the  cafe  of  Hogan  v.  Site,  (i)  which  was  alfo  an  a&ion 
for  money  had  and  received.     It  was  brought  to  recover  a  fum  of 
100/.  which  had  been  given  to  the  defendant  by  the  plaintiff  as. 
*  confideration  for  the  defendant's  procuring  for  his  brother  a 
place  of  a  cadet  in  the  fervice  of  the  Eafi  India  Company,  which 
he  had  undertaken  to  do.    The  defendant  had  given  a  note  by 
which  he  promifed  to  repay  that  fum  within  three  months  in  cafe 
he  did  not  procure  the  place  within  the  time  limited.    The  plain* 
tiff  proved  this  note,  and  alfo  dated  that  the  tntereft  by  which  the 
defendant   had  reprefented  he  could  procure  the  appointment 
was,  that  of  Sir  Stephen  Lujbinpon,  or  Mr.  Bofanquet  \  the  latter 
of  whom  was  called  to  prove  that  the  defendant  had  no  manner 
of  inpercft  with  him,  nq/t  were  fuch  appointments  to  be  procured 
for  money.     The   plaintiff  having  discovered    the    deception, 
brought  his  action  immediately,  without  waiting  for  the  three 
months  to  be  expired.    The  eounfd  for  the  defendant  therefore 

(i)  %  E/p.  Rep,  *ti. 
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contended  the  a&ion  could  not  be  maintained  till  the  expiration 
of  that  period.     In  anfwer  to  his  obje&ion  it  was  dated  by  the 
counfel  for  the  plaintiff,  and  affented  to  by  Lord  Kenyon,  Ch.  J., 
before  whom  the  caufe  was   tried,   that  where   a  contrad  is  to 
be  performed  in  a  given  time,  and  it  is  bond  fide,  no  aftion  can 
be  brought  until  that  time  is  expired  ;   but  where  it  is  not  bond 
fide,  as  where  a  party  undertakes  to  do  any  thing,  and  on  the  faith 
of  it  another  pays  a  fum  of  money,   and  it  appears  fuch  perfon 
cannot  perform  what  he  has  undertaken  within  the  time  fpecU 
fied,   fo  that  the  taking  of  the  money  was  fraudulent,  the  party 
may  conGder  the  agrcemept  as  a  nullity,  and  proceed  imme- 
diately to  recover  back  the  money."    And  hislordfhip  accordingly 
ruled,   that  the  a&ion  was  maintainable  before  the  expiration  of 
the  three  months,  and  faid,  "  He  had  fo  ruled  it  on  other  occa- 
fions,  m  the   cafe  of  goods  fold  on  credit ;  in  which  cafe,  if  it 
appeared  that  there  had  been  any  fraud  on  the  part  of  the  buyer, 
though  the  time   of  credit  was  not  expired,  he  was  of  opinion 
the  party  might  confider  the  credit  as  void,  and  proceed  imme- 
diately for  the  recovery  of  the  money." 

So,  where  fome  z€t  is  to  be  done  by  each  party  under  a  fpecial 
agreement,  and  the  defendant  by  his  negleft  prevents  the  plain- 
tiff carrying  the  cpntrad  into  execution,  the  plaintiff  may,  in  an 
aftion  for  money  had  and  received,  recover  back  the  money  he 
has  paid  under  it. 

Thus,  in  the  cafe  of  Giles  and  others  v.  Edwards,  (k)  which 
was  an  a&ion  for  money  had  and  received,  tried  before  Mr. 
Juftice  Lawrence  at  the  fpring  affizes  for  Shrew/bury,  1797.  The 
cafe  was  as  follows :  On  the  6th  of  June,  1791,  the  defendant 
agreed  to  fell  to  the  plaintiffs  all  his  cord  wood,  growing  ztTredgo- 
doer  in  Shropjbire  at  11/.  6d.  per  cord  ready  cut ;  the  wood  was 
to  be  coated  and  cleared  from  off  the  premifes  by  Michaelmas, 
1792,  and  the  money  was  to  be  paid  on  the  1  ft  of  March,  1792. 
It  alfo  appeared  that  the  cuftom  was  for  the  feller  to  cut  off  the 
boughs  and  trunks,  and  then  cord  it,  and  for  the  buyer  to  re-cord 
it,  after  which  it  became  the  property  of  the  buyer  \  the  defend- 
ant cut  Gxty  cords,  ten  of  which  he  corded,  and  the  plaintiffs 
re-corded  half  a  cord,  and  meafured  the  reft.    On  the  8th  of 

{k)i  Term  Rep.  181. 
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March,  1792,  the  plaintiffs  paid  thei  defendant  twenty  guineas : 
but  the  defendant  negle£ting  to  cord  the  reft  of  the  wood,  the 
plaintiffs  brought  this  adion  to  recover  back  the  twenty  guineas 
as  having  been  paid  on  a  contrail  that  had  failed. 

It  was  objected  at  the  trial  that  this  a£Hon  could  not  be  main* 
tained,  the  contract  being  dill  open,  and  that  the  plaintiffs  (hould 
have  brought  a  fpecial  a&ion  on  the  cafe  for  non-performance  of 
the  contract.  But  the  learned  judge  was  of  opinion,  that  as  it 
was  owing  to  the  fault  and  negligence  of  the  defendant  that  the 
contrad,  which  was  entire,  was  not  carried  into  Execution,  tjic 
plaintiffs  were  at  liberty  to  confider  the  contraft  at  an  end,  and 
recover  back  the  money  that  they  had  paid,  the  consideration 
baring  failed.  That  what  had  been  done  by  the  plaintiffs  could 
not  be  confidered  as  an  execution  of  the  contract  in  part,  for  that 
all  that  they  had  done  was  merely  to  meafure  the  woed,  and  re* 
cord  a  very  fmall  part  of  it.  The  plaintiffs  accordingly  obtained 
a  verdi£t.  The  defendant,  however,  moved  the  Court  of  Kings 
Bench  for  a  rule  to  fet  afide  this  verdift,  and  to  enter  a  nonfuit. 
But  the  court  were  clearly  of  opinion,  that  the- directions  given 
at  the  trial  were  right. 

Lord  Kenyon,  Ch.  J.  fatd :  ««  This  was  an  entire  contract ;  and 
as  by  the  defendant's  default  the  plaintiff  could  not  perform  what 
they  had  undertaken  to  do,  they  had  a  right  to  put  an  end  to  the 
whole  contract,  and  recover  back  the  money  that  they  had  paid 

under  it ;  they  were  not  bound  to  take  part  of  the  wood  only." 

* 

But  in  the  cafe  ol  Dewberry  v.  ChapmanJJ)  which  was  an  a&ion  * 
of  indebitatus  affumfjit  for  money  had  and  received,  and  is  reported 
as  follows :  "  The  cafe  was,  the  defendant  took  the  plaintiff's  fon 
apprentice,  and  received  30/.,  and  was  to  teach  him  the  trade  of  a 
Ipldftmthy  and  make  him  free  of  London,(the  defendant  himfelf  being 
a  foreigner,)  fo  he  was  bound  alfo  to  a  freeman  to  that  end  ;  but  by 
the  ottftom  of  London  he  cannot  have  his  freedom  without  a£tual 
fervice  with  fuch  freeman.  It  was  ruled  by  Holt,  Ch,  J.  that  an 
indebitatus  ajfumffit  did  not  lie,  the  defendant  having  cheated  the 
plaintiff  of  his  money,  and  that  the  plaintiff  had  no  remedy, 
unleft  by  fpecial  a£tion  on  the  cafe  for  not  making  him  a  free* 


man." 


(7)  Cmb.  341.  H0V1  Rep.  35.  S.  C 
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Of  Fees  Received  by  Counfel,  £&.]  No  a&ion  will  lie  to  recover 
back  a  fee  given  to  a  barriftcr  to  argue  a  caufe  which  he  did  not 
attend. 

Thus,,  in  the  cafe  of  Turner  v.  Phillips ,  (m)  was  an  a&ion  of 
indebitatus  ajfumpfit  for  money  had  and  received.  The  plaintiff 
being  a  party  in  a  former  caufe,  had  given  the  defendant  a  brief 
to  attend  as  one  of  his  counfel  on  the  trial  of  that  caufe  $  and 
the  defendant  not  having  attended  the  trial  the  prefent  was 
brought  to  recover  back  the  fee  given  to  him  on  that  occafion. 

Lord  Kenyon,  Ch.  J.  advifed  an  agreement  between  the  parties, 
faying,  that  whether  Mr.  Phillips  would  choofe  to  return  the  fee 
or  not,  was  for  his  own  confideration  \  but  if  the  caufe  was  to 
proceed  he  (hould  feel  himfelf  obliged  to  interpofe,  and  the 
parties  might  apply  to  the  court  if  they  were  diflatisfied  with  his 
opinion.  His  lordfliip  alluded  to  the  cafe  of  Charley  v.  Bola4%  (n) 
lately  decided,  and  mentioned  the  general  opinion  of  the  pro* 
feffion,  that  the  fees  of  barrifters  and  phyficians,  were  as  a  prefent 
by  the  client,  and  not  a  payment  or  hire  for  their  labour. 

Upon  this  the  parties  agreed  to  fettle  the  caufe  out  of  court, 
but  Mr.  Garrow,  who  held  a  brief  for  Mr.  Phillips,  faid,  "  That 
be  had  not  been  guilty  of  the  negligence  imputed  to  him,  for  that 
it  never  was  intended  that  be  (hould  attend  the  caufe,  but  the  fee 
was  given  him  as  a  compliment  for  the  trouble  he  had  taken  in  the 
former  ftage  of  it" 


iu  Of  Premiums  Received  upon  Marine  Infurances. 

In  cafes  of  infurance,  the  rifk  or  peril  infured  againft  is  the 
confideration  for  which  the  premium  is  paid.  But  where  no  rifk 
has  been  run,  the  confideration  for  the  premium  fails,  and  an 
a&ion  of  indebitatus  ajfumpfit  will,  in  general,  lie  to  recover  it 
back  from  the  infured.  (0) 

(m)   Peah?t  Cat.  N.  P.  122.  (n)  4  Term  Rep.  317.  et  poll  tit, 

Services  and  Works.        (o)  V  ide  Farkjn  hfuraucc,  367 .  Mar/hall,  548. 

The 
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The  cafes  on  this  fubjeft  nay  be  confidered  under  the  following 
heads t 

1.  Of  the  Return  of  Premium  where  no  Rijk  has  been  run  upon  the 

Voyage  injured;  and  of  the  Apportionment  eftbe  Premium*  &f. 

2.  Of  the  Return  of  Premium  upon  tie  happening  of  particular 

Events f  tic* 

3.  Of  the  Return  Premium  in  Cafe*  of  Deviation  from  the  Voyage 
%  infureJL 

4.  Of  Premiums  paid  en  illegal  Infurances%  and  of  Cafes  whore 

the  Jnfurer  or  Iufured  have  been  guilty  of  Fraud,  ISc. 


1.  Of  the  Return  of  Premium  where  no  Riflt  has  teen  run 
the  Voyage  infured.]  In  the  cafe  of  Martin  v.  KtweOf  (/)  which 
▼as  an  action  of  indebitatus  effumjfit  brought  by  the  plaintiff 
for  5/.  received  by  the  defendant  to  the  plaintiff's  ufe.  It  ap- 
peared in  evidence,  that  one  Barkfdale  had  made  a  policy  of 
snfurance  upon  account  for  5/.  premium  in  the  plaintiff's 
name,  and  that  he  had  paid  the  faid  premium  to  the  defendant, 
and  that  Barkfdale  had  no  goods  then  on  board,  and  fo  the  policy 
was  void* 

Lord  Ch.  J.  Holt,  faid :  "  As  to  the  cafe  in  queftion  the  mo- 
ney is  not  only  to  be  returned  by  the  "duftom,  but  the  policy  is 
made  originally  void,  the  party  for  whofe  ufe  it  was  made  hav- 
ing no  goods  on  board  ;  fo  that  by  this  difcovery  the  money  w^s 
received  without  any  reafon,  occafion,  or  confederation,  and  conv 
fequently  it  was  received  originally  to  the  plaintiff's  ufe."  And  fo 
judgment  was  given  for  the  plaintiff. 

So,  in  the  cafe  of  Penfon  v.  Lee,  (q)  it  was  held,  that  So  an 
adion  upon  a  policy  of  infurance,  with  a  count  for  money  had 
and  received,  if  the  defendant  pay  no  money  into  court,  but 
eftablifli,  as  a  defence,  that  the  riflt  never  commenced,  the 
plaintiff  is  entitled  to  a  verdid  for  the  premium,  though  no 
demand  of  premium  was  made  \>y  his  counfcl  in  opening  the 


If  there  are  two  diftinft  points  of  time,  or,  in  effeft,  two  voy« 

es,  either  in  the  contemplation  of  the  parties,  or  by  the  ufage 

trade,  and  only  one  of  the  two  voyages  be  made,  the  pre* 

(p)  1  Show.  1  j$.        (q)  2  Sou  Gf  Put.  330b 
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r,  'f-  MmA  both  arc  contained  in 

<,rt*r    .'  -_.,  *  »>  S«»w,(r)    which  was  a 

*""",.    .  *o%m  *ar  money  had  and  received, 

,  v    HCiiuum.     It  was    an   infurance 

.    <*fc>  f*r  cent,  loft  or  not  loft,  at  and 
«  Nora  Scotia,  "warranted  to  depart 
'^!/mmti  for  t^e   voyage.*'     Before   the 
>    *«•»».?»  the  convoy  was  gone.     Notice  of  this 
v*  \  v>vt»  by  the  infured  to  the  underwriters,  who 
u»K*  vO  Make  the  long  infurance,  or  return  part  of  the 
v*%  ,hey  refufed,  and  the  a£tion  was  brought  to  recover 
%  .*  *6c  premium.     At  the  trial  a  cafe  was  referved  for  the 
%  .vVs*  v*  A*  court,  dating  'the  above  fads,   and  alfo  Hating  that 
<(x    wv  touftd,  that  the  ufual  fettled  premium  from  London  to 
.-*  V*«r*/A  was  one  and  one-half  per  cent.,  which  the  plaintiff 
yj*i*4  to  allow  the  defendant  to  retain  j  and  that  it  was  ufual 
to*  iho   underwriters,  in   fuch  like  cafes,  to  return  part  of  the  , 
M*«uum ;  but    the  quantum   was   uncertain ;  and  the  quantum 
«wit  in  its  nature  be  fo ;  becaufe  it  depended  upon  uncertain  cir- 
cumftances.    Upon  this  cafe  the  court  were  unanimoufly  of  opi- 
nion, that  the  plaintiff  was  entitled  to  recover.     Lord  Mansfield 
laid :    "  Thefe  contracts  are   to  be  taken  with   great  latitude : 
The  drift  letter  is  not  fo  much  to  be  regarded,  as  the  object  and 
Intention  of  the  parties.     Equity  implies  a  condition  "  that  the 
«  infurer  (ball  not  receive  the  price  of  running  a  fifk,  if  he  runs 
•c  none9*  The  premium  is  without  confideration,  as  to  the  voyage 
from  Port/mouth  to  Halifax :  and  then  this  cafe  is  within  the  ge- 
neral principle  of  aSions  for  money  had  and  received.     I  do  not 
go  upon  the  ufage,   which  is  only  that  in  like  cafes  a  part  of 
the  premium  is  returned  without  afcertaining  what  part.    If  the 
rifle  be  not  run,  though  it  be  by  neglect,  or  even  the  fault  of 
the  infured,  yet  the  infurer  (hall  not  retain  the  premium.     It  has 
been  objected,  that  the  voyage  being  begun,   and  part  of  the  rifle 
already  run,  the  premium  cannot  be  apportioned.    But  I  can  fee 
no  force  in  this  objection.    This  is  not  a  contract  fo  entire  that 
there  can   be    no  apportionment.    For  there  are  two  parts  in 
it ;  and  the   premium  may  be  divided  into  two  diftinft  parts, 
relative,   as  it    were,   to    two   diftinft   voyages.     The    prac- 
tice (bows  that  it  has   been  ufual,  in  fuch  cafes,  to  return  a 

(r)  3  Burr.  1237.    1  BL  Rtp.  318.  S.  C 
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part  of  the  premium,  though  the  quantum  be  not  ascertained. 
And,  indeed,  the  quantum  muft  vary  as  circumftances  vary: 
But  though  the  quantum  has  not  been  ascertained,  yet  the  prin- 
ciple is  agreeable  to  the  general  fenfe  of  mankind."  The  other 
judges  of  the  court  concurred  in  this  opinion :  And  Mr.  Juftice 
WUnmt  faid :  «  The  ufage  to  return  a  part  of  the  premium  in 
fuch  cafes  is  a  ftrong  proof  of  the  equity  of  the  thing ;  and 
nothing  can  be  more  juft  and  reasonable.  If  the  riflt  be  once 
begun,  the  infured  (hall  not  deviate  or  return  back,  and  then  fay, 
"  I  will  go  no  further  under  this  contra&,  but  will  have  my 
"  premium  returned."  Upon  this  policy  there  are  two  diftinft 
points  of  time,  in  effed  two  voyages,  which  were  clearly  in  the 
contemplation  of  the  parties  \  and  only  one  of  the  two  voyages 
was  made ;  the  other  was  not  at  all  entered  upon,  nor  was  the 
rilk  ever  begun." 

So,  in  the  cafe  of  RuhwtU  v.  Cook*%  (/)  where  an  infuranoe 
was  made  on  the  {hip  Manning,  "  At  and  from  Hull  to  Bilbo** 
"  warranted  to  depart  from  England  with  convoy*99  The  (hip 
failed  from  Hull  to  Port/mouthy  and  from  thence  departed  with  a 
convoy,  but  this  not  being  dire£fc  for  Bilboa,  (he  left  it,  and 
was  afterwards  captured*  In  an  aftion  on  this  policy,  upon  the 
above  fads  coming  out  in  evidence,  the  plaintiff  would  have  been 
nonfuited ;  but  his  counfel  inCfted  that  he  was  entitled  to  a  re- 
turn of  premium ;  and  there  being  a  count  in  the  declaration  for 
money  had  and  received,  and  no  money  paid  into  court,  a  verdiA 
was  given  for  the  plaintiff  for.  the  whole  premium.  Upon  a  mo- 
tion to  fet  afidc  this  verdict,  and  enter  a  nonfuit,  it  was  con* 
tended,  on  the  part  of  the  defendant,  that  as  the  rifle  had  com- 
menced the  plaintiff  could  not  be  entitled  to  any  return  of  pre- 
mium* On  the  part  of  the  plaintiff  it  was  inGfted,  that  there 
were  two  diftin£k  voyages  in  this  cafe,  the  one  from  Hull  to  the 
place  of  rendezvous,  and  the  other  from  thence  to  Bilboo,  the  port 
of  difcharge ;  that  the  rifks  were  of  different  natures,  one  being 
without,  the  other  with  convoy.  The  court  dire&cd  the  verdift 
to  be  fet  afide,  and  granted  a  new  trial ;  being  of  opinion,  that 
if  the  underwriters  were  not  entitled  to  retain  the  whole  premium, 
yet  having  run  the  rifle  from  Hull  to  Port/mouthy  they  were,  at 
Jeaft,  entitled  to  retain  a  proportion  of  it,  if,  upon  a  further  in- 
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wftigation,  it  fcoukl  turn  out  that  the  voyage  was  divilble,  and 
thai  the  premium  in  fuch  cafes  had  ever  been  apportioned. 

If  the  rifk  has  ©nee  commenced  upon  an  entire  contract  of  in- 
furance, the  affured  (hall  not  be  entitled  to  any  apportionment,  of 
return  of  premium. 

Thus,  in  the  cafe  of  Tyrie  v.  Fletcher,  (t)  it  appeared,  that  a  (hip 
was  infured  "  At  and  from  London  to  any  port  or  place  whatfoever  * 
"  or  whercfoever  for  twelve  months,  from  the  19th  of  Augu/t% 
"  1776  to  the  19th  Augujl,  1777,  warranted  free  from  captures 
*  and  feizures  by  the  Americans"  The  premium  was  9/.  per  cent. 
The  fliip  was  taken  by  an  American  privateer,  about  two  months 
after  (he  failed.  The  infured  brought  an  a&ion  to  recover  a  pro* 
portion  of  the  premium  for  the  refidue  of  the  time.  The  court 
determined  that  the  rifle  was  entire,  and  having  been  once  begun 
there  could  be  no  return  of  any  part  of  the  premium.  Lord 
Memsfield  faid  :  u  This  cafe  is  ftript  of  every  authority.  There 
is  no  cafe  or  pra&ice  in  point ;  and  therefore  we  muft  argue 
from  the  general  principles  applicable  to  all  policies  of  infurance. 
And  1  take  it,  there  are  two  general  rules  eftabliflted,  applicable 
to  this  queftion :  The  firft  is,  that  where  the  riCk  has  not  been 
nm,  .whether  this  be  owing  to  the  fault,  pleafure  or  will  of  the 
infured,  or  to  any  other  caufe,  the  premium  (hall  be  returned : 
becaufe  a  policy  of  infurance  is  a  contract  of  indemnity.  The 
underwriter  receives  a  premium  for  running  the  rifle  of  indem- 
nifying the  infured,  and  to  whatever  caufe  it  be  owing,  if  he 
does  not  run  the  rifle,  the  confederation,  for  which  the  premium 
was  put  into  his  hands,  fails,  and  therefore  he  ought  to  return 
h.  Another  rule  is,  that  if  the  rifle  has  once  commenced,  there 
(hall  be  no  apportionment  or  return  of  premium  afterwards. 
Tor  though  the  "premium  is  eftimated,  and  the  rifle  depends  upon 
the  nature  and  length  of  the  vcyage,  yet  if  it  his  commenced, 
though  it  be  only  twenty-four  hours,  or  lefs,  the  rifle  is  run  j  the 
conra&  is  for  the  whole  entire  rifle,  and  no  part  of  the  confederation 
fhall  be  returned :  and  yet,  it  is  as  eafy  to  apportion  for  the 
length  of  the  voyage,  as  it  is  for  the  time.  If  a  (hip  had  been  in- 
fured to  the  Eaji  Indies >  agreeably  to  the  terms  of  the  policy  iathis 
(aft,  and  had  been  taken  twenty-four  hours  after  the  rift  was  begun, 
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fcy  an  American  captor,  there  is  not  a  colour  to  fay,  that  there  (hould 
have  been  a  return  of  premium.  So  much  then  is  dear  \  and* 
indeed,  perfedly  agreeable  to  the  ground  of  determination,  in 
the  cafe  of  Steven/on  v.  Snow,  (v)  For  in  that  cafe  the  intention 
of  the  parties,  the  nature  of  the  contract,  and  the  cenfequenees 
of  it,  fpoke  manifeftly  two  infurances,  and  a  divifion  between 
them.  The  firft  obje£k  of  the  infurance  was  from  London  te 
Halifax:  But  if  the  ihip  did  not  depart  from  Port/mouth  with  the 
convoy  fpecified,  then  there  was  to  be  no  contrail  from  fort/mouth 
to  Halifax.  The  parties  then  have  faid,  "  We  make  a  contract 
"  from  London  to  Halifax,  but  on  a  certain  contingency  it  fhaOL 
"  only  be  a  contrail  from  London  tb  Portfmoutb"  That  contin- 
gency not  happening,  reduced ,  it,  in  fad,  to  a  contra&  from 
London,  to  Portfmouth  only.  The  whole  argument  turned  upon 
that  diftin&ion.  And  all  the  judges,  in  delivering  their  opi- 
nion^ $ay  the  .ftrefs  upon  the  contract  comprifing  two  diftindr 
conditions,  and  confidering  the  voyage  as  being,  in  fag,  two 
voyages :  And  this  was  the  equitable  way  of  confidering  it ;  for, 
though  it  was  at  firft  confolidated  by  tbe  parties,  there  was  a  de- 
feazance  afterwards,  though  not  in  words,  I  think  Mr*  Juftioe 
Wiltnot  put  it  particularly  on  that  ground,  but  that  was  the  opi- 
nion of  the  court.  There  was  an  ufage,  alfo  found  by  the-  jury 
in  that  cafe,  that  it  was  cuftomary  to  return  a  proportionable 
part  of  the  premium  in  fuch  like  cafes,  but  they  could  not  fay 
what  part.  The  court  rejefked  this  as  a  void  ufage  for  the 
uncertainty ;  but  they  argue  from  it,  that  there  being  fuch  a 
caftom,  plainly  fhowed  the  general  fenfe  of  the  merchants,  as  to 
the  propriety  of  returning  a  part  of  the  premium  in  fuch  cafes  1 
And  there  can  be  no  doubt  of  the  reafonablenefs  of  the  thing. 
There  has  been  an  inftance  put  of  a  policy,  where  the  meafure 
is  by  time,  which  feems  to  me  to  be  very  ftrong,  and  appofite  to 
the  prefent  cafe ;  and  that  is  an  infurance  upon  a  man's  life  for 
twelve  months.  There  can  be  no  doubt  but  the  rifk  there  is  con* 
ftituted  by  the  meafure  of  time,  and  depends  entirely  upon  it :  for 
the  underwriter  would  demand  double  the  premium  for  two  years, 
that  he  would  take  to*  infurc  the  fame  life  for  one  year  only :  la 
fuch  polices  theTC  is  a  general  exception  againft  fuicide.  If  a 
perfbn  put  an  end  to  his  life  tbe  next  day,  or  a  month  after, 
or  at  any  other  period  within  the  twelve  months,  there  never  was 
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an  idea  that  part  of  the  premium  fhoul^  be  returned.  A  cafe 
of  general  pra£Hfe  was  put  by  the  counfel  where  the  words  of  the 
policy  are,  "  At  and  from,  provided  the  (hip  fails  on  or  before' 
*  the  firft  of  Augufi :"  and  it  was  anfwered,  in  that  cafe,  that 
the  whole  policy  would  depend  upon  the  (hip's  failing  before  the 
Rated  day.  I  do  not  think  fo  5  on  the  contrary,  I  think  that 
cannot  bfc.  A  lofs  Hi  port,  before  the  day  appointed  for  the  (hip's 
departure,  can  never  be  coupled  with  a  contingency  after  the 
day.  But  if  a  queftion  were  to  arife  about  it,  as  at  prefent  ad- 
fifed,  I  fliould  incline  to  be  of  opinion,  that  it  would  fall  within 
the  reafoning  of  the  determination  of  Steven/on  v.  Snow  ;  and  that 
there  were  two  parts  or  contra&s  of  infurance,  with  diftin&  con* 
dhions.  The  firft  is,  "  I  infure  the  (hip  in  port,  provided  (he 
««  be  loft  in  port  before  the  xft  of  Augufi  :n  and  fecondly,  "  If 
«*  (he  fliould  not  be  loft  in  port,  I  infure  her  then  during  her 
u  voyage,  from  the *i ft  of  Augufi !f  till  (he  reach  the  port  fpecified 
<*  in  the  policy."  The  lofs  in  port  muft  happen  before  the  rift 
upon  the  voyage  began :  Let  us  fee  then  what  the  agreement  of 
the  parties  is  in  the  prefent  cafe.  They  might  have  infured  from 
two  months  to  two  mpnths,  or  in  any  lefs  or  greater  proportion, 
if  they  had  thought  proper  fo  to  do.  But  the  fa£t  is,  that  they 
have  made  no  divifion  of  time  at  all ;  but  the  contrad;  entered 
into  was  one  entire  contraft,  from  the  19th  of  Augufi f,  1776,  to 
the  ipth  of  Augufly  1777;  which  is  the  fame  as  if  it  had  been  ex- 
prefsly  faid  by  the  infured,  "  If  you,  the  underwriter,  will  in- 
«  fure  me  for  twelve  months,  I-wUl  give  you  an  entire  fum  ;  but  I 
«  will  not  have  any  apportionment"  The  (hip  fails,  and  the  un- 
derwriter runs  the  rifle  for  two  months.  No  part  of  the  premium 
then  (hall  be  returned.  I  cannot  fay,  if  there  had  been  a  re- 
capture before  the  expiration  of  the  twelve  months,  that  the  policy 
would  not  have  revived.'9 

So,  in  the  cafe  of  an  infurance  for  a  year,  where  a  grofs  fum 
is  given  ;  but  it  is  expreffed  in  the  policy  to  be  at  fo  much  per 
cent,  per  month ;  this  (hall  be  deemed  only  a  mode  of  computing 
the  grofs  fum,  and  does  not  make  the  contraft  a  monthly  infu- 
rance ;  but  the  infurer  is  entitled  to  the  whole  premium,  and 
there  (hall  be  no  apportionment. 

Thus,  in  the -cafe  of  Lorainev.  Thomlinfon%{u)  where  an  infu- 
rance was  made  on  a  (hip  againft  capture  by  the  enemy  for  twelve 
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m$nths,  in  the  coafting  trade.    The  plaintiff  underwrote  aoo& 
In  the  body  of  thrf  policy  it  was  ftated, "  That  the  infurers  coa- 
«  feffed  themfelves  paid  the  confideration  due  to  them  by  the  in* 
*  furcd,  at  and  after  the  rate  of  1 5/.  per  cent,  per  month  :w  At 
the  bottom,    oppofite  the  plaintiff's  fubfcription,  was  written* 
"  Premium  received  the    15th  of  March,  1779  s"  and  on  the 
back  was  indorfed,   "Newcaflle  15th  March,   1779,  Mr.  J.  G. 
"  Tbomtinfon,  on  his  (hip  Choilerford,  himfelf  matter,  for  twelve 
months,  in  the  coafting  trade,  at  and  between  Leith  and  the  Ifle 
of  Wight>  beginning  the'  f3th  of  March,  1779,  and  ending  the 
"  12th  of  March,  1780."    The  ^premium  was,  in  hSt,  not  paid, 
it  being  the  ufage  in  Netocafile  hot  to  pay  the  premiums  at  the 
time  of  making  infurances,  but  at  certain  times  afterwards.    The 
fhip  was  loft  in  a  ftorm,  within  the  firft  two  of  the  twelve 
months,  for  which  theinfurance  was  made,  and  the  infured  ten- 
dered the  underwriter  3/.  as  the  premium  for  two  months.    The 
underwriter  brought  his  a£Uon  againft  the  infured  to  recover  die 
whole  premium    of  18/.    The  defendant  pleaded  the  tender, 
and  paid  the  3/.  into  court.     The  jury  found  a  verdi£k  for 
the  plaintiff  for  the  remaining  15/.,  fubjeA  to  the  opinion  of 
the  court,  whether  he  was  entitled  to  his  whole  premium,  or 
only   to  the  3/.   tendered.      The  court  were  clearly  of   opi- 
nion, that  the  plaintiff  was  entitled  to  recover  the  whole  pre- 
mium.    Lord  Mansfield  faid :  "  This  is  a  mere  queftion  of  con- 
(trufiion  on  the  face  of  the  inftrument,  and,  therefore,  parol 
evidence  ought  not  to  have  been  admitted  to  explain  it.    It  is  aa 
infurance  for  twelve  months  for  ohe  grofs  fum  of  18/.    They 
have  calculated  this  fum  to  be  at  the  rate  of  1 5/.  per  month.     But 
what  was  to  be  paid  down?    Not  15/.  for  the  firft  month,  and 
fo  from  month  to  month;  but  18/.  at  once.    Two  cafes  hare 
been  mentioned.      Steven/on  v.  Snow  (w)    was  decided  on  the 
ground  of  there  being  tiv*  voyages.     Tyrie  v.  Fletcher,  (*)  is  di- 
ve&ly  in  point  againft  the  defendant."    He  then  repeated  the  two 
rules  laid  down  by  himfelf  in  this  laft  cafe. 

So,  where  a  (hip  is  infured,  "  at  and  from  A.  to  B.  during 
M  her  fltay  at  5.  and  from  thence  to  her  port  of  difcharge  at  C,. 
"  and  at  and  from  C.  back  to  A.,  "and  the  (hip  is  taken  before  (he 
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arrives  at  C,  the  infured  is  not  entitled  to  any  apportionment  of 
the  premium  ;  Ms  being  one  entire  rifle,  and  one  voyage. 

Thus,  in  the  cafe  of  Bermon  v.  Woodbmdge,[y)  which  was  an  a&ion 
upon  a  policy  of  infurance  on  the  French  (hip  Le  Patlole, .  and  her 
c&rgo,  and  the  voyage  was  defcribed  in  the  policy  in  the  following 
words :  "  At  and  from  Honfleur  to  the  coaft  of  Angola^  during  her 
*  ftay  and  trade  there,  at  and  from  thence  to  her  port  or  ports  of 
"  difcharge  in  St.  Domingo,  and  at  and  from  St.  Domingo  back  to 
"  Honfltur?  The  claufc  refpeding  the  premium  was  as  fol- 
lows :  "  Slaves  valued  at  800  livres  towmois  per  head ;  the  (hip  at 
1450/*  flerling ;  other  goods,  3cc.  as  intereft  may  appear ;  at  a  pre- 
mium of  1 1/.  per  cent!*  The  (hip  failed  to  Angola %  and  from 
thence*  after  (laying  fome  time  there,  to  the  JVefl  Indies.    On  hev 

_  < 

way  Co  Angola  (he  put  into  Cayenne,  on  the  coaft  of  America,  and 
from  Cayenne  to  Martinico,  confefledly  out  of  the  courfe  to  St.  Do- 
mingo. In  this  caufe  the  firft  queftion  was  a  queftion  of  fa£b,  not 
material  to  our  prefent  enquiry,  viz.  whether  the  courfe  taken  was' 
a  deviation,  or  not,  from  the  voyage  infured  ?  After  all  the  evi- 
dence had  been  heard,  the  jury  thought  it  was,  and  accordingly 
found  a  verdift  for  the  defendant.  Upon  their  declaring  this 
opinion,  the  counfel  for  the  plaintiff  infilled,  that  as  there  was  a 
count  in  the  declaration  for  money  had  and  received,  the  voyage 
infured  ought  to  be  confidered  as  compofed  of  three  diftinft  parts, 
or  voyages ;  namely,  from  Honfleur  to  Angola ;  idly,  from  Angola 
to  St.  Domingo ;  and,  3dly,  from  St.  Domingo  to  Honfleur ;  and 
that,  as  the  voyage  from  St.  Domingo  to  Honfleur  had  never  com** 
menced,  the  premium  ought  to  be  apportioned,  and  a  return  made 
of  that  part  which  was  paid  to  infiire  the  rifk  from  St.  Domingo  to 
Honfleur.  Lord  Mansfield  took  the  opinion  of  the  jury  upon  that 
point  alfo ;  and  they  were  clear  th&e  ought  to  be  no  return.  Next 
day,  however,  his  Lordfhip  faid,  he  had  turned  that  queftion  in  his 
mind,  and  that  he  entertained  fome  doubts  upon  it ;  and,  as  it  was 
a  queftion  of  law,  defired  the  counfel  to  move  for  a  new  trial  on 
that  ground.  A  motion  was  accordingly  made  for  that  purpofe  ; 
but,  after  argument,  the  court  confirmed  the  opinion  of  the  jury  ; 
and  Lord  Mansfield,  in  delivering  the  opinion  of  the  court,  faid, 
**  On  the  fulleft  confideration,  and  after  looking  into  all  the  cafes, 
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(tbough^yopwionhasluauatcd),  we  are  now  all  dearly  of  opi* 
mon,  that  there  ought  not  to  be  any  return.  The  queftion  ***p~rfi 
upon  this :  Whether  the  policy  contains  one  entire  rifle  on  one 
voyage,  or  whether  it  as  to  be  fplit  into  fix  different  riiks ;  for,  bf 
Splitting  the  words,  and  taking  "  at1*  and  "  from,,  feparatdy,  it 
will  make  fix,  vim.  ift,  at  HonjUur  \  ad,  from  HmJUur  to  AngoU\ 
3dj  at  Ang*la,  &c    The  principles  are  clear.    Where  the  rifle  has 
has  never  begun,  there  muft  be  a  return  of  premium ;  and  if  the 
,  voyages,  in  this  cafe,  are  diftina,  the  riik  Mm  St.  Dommgo  to 
HmjUmr  never  began.     On  the  other  hand,  if  the  riik  has  once  be- 
gan, yon  cannot  fever  it,  and  apportion  the  premium.    In  an  tn- 
furance  upon  a  life,  with  the  common  exceptions  of  filicide,  and 
the  hands  of  jufticc,  if  the  party  commit  fuicide,  or  is  executed  in 
twenty-four  hours,  there  (hall  be  no  return.    The  cafe  is  the 
fame,  if  a  voyage  infured  is  once  begun.    Is  this  one  entire  rifle? 
The  infnred  and  infurers  confider  the  premium  as  an  entire  fum 
for  the  whole,  without  divifion :  it  is  eftimated  on  the  whole  at  r  iL 
per  cent. ;  and,  which  is  extremely  material,  there  is  no  where  any 
contingency  at  any  period,  out  or  at  home,  mentioned  in  the  po* 
ficy,  which  happening  or  not  happening,  is  to  put  an  end  to 
the  infurance.    The  argument  muft  be,  that  if  the  (hip  had  been 
taken  between  HtnjUur  and  Angola >  there  muft  have  been  a  re- 
turn.   By  an  implied  warrantry,  every  (hip  muft  be  fea-worthy 
when  (he  firft  fads  on  the  voyage  infured,  but  (he  need  not  con- 
tinue fo  throughout  the  voyage ;  fo  that,  if  this  is  one  entire 
voyage,  if  the  fliip  was  fea-worthy  when  flic  left  Honjleur,  the  un- 
derwriters would  have  been  liable,  though  (he  had  not  been  fo  at 
Angola,  &c ;  but,  according  to  the  conftrudion  contended  for 
on  behalf  of  the  plaintiff,  (he  muft  have  been  fea-worthy,  not  only 
at  her  departure  from  Honjleur*  but  alfo  when  file  failed  from 
Angola,  and  when  (he  failed  from  St.  Domingo.    The  cafes  of 
Stevcnfon  v.  Snotv,  (z)  and  Bond  v.  Nutty  were,  quite  different  front 
this.     They  depended  upon  this,  that  there  was  a  contingency 
fpecified  in  the  policy,  upon  the  not  happening  of  which  the  infu- 
rance would  ceafe.     In  Stevenfon  v.  Snow,  it  depended  on  the  con- 
tingency of  the  fliip  failing  with  convoy  from  Port/mouth,  whether 
there  fliould  be  an  infurance  from  that  place.    This  neceflarilr 
divided  the  riik,  and  made  two  voyages.    In  Bond  v.  Nutt%  it  wan 
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held,  that  there  were  two  rifks  upon  the  fame  principle.  «  At 
Jamaica"  was  one  *  the  other,  via.  the  rifle  from  Jamaica?  de-  , 
pended  on  the  contingency  of  the  (hip  having  failed  on  or  before 
die  ift  of  Auguftt  that  was  a  condition  precedent  to  the  infu- 
rance  on  the  voyage  from  Jamaica  to  London.  The  two  cafes 
of  Tyrie  v.  Fletcher*  (a)  and  Loraine  v.  Tbomlinfon,  {b)  are  very 
ftrong ;  for  if  you  could  apportion  the  premium  in  any  cafe,  it 
would  be  in  infurances  upon  time.  -  Therefore,  on  very  full  con- 
fideration,  we  think  this  one  entire  rifle,  one  voyage,  and  that 
there  can  be  no  return  of  premium."  The  rule  was  accordingly 
discharged. 

So,  where  an  infurance  is  made  on  a  (hip,  "  at  and  from"  her 
.  port  of  departure,  and  warranted  to  fail  on  or  before  a  given  day, 
and  the  (hip  does  not  fail  within  the  time  required  by  the  warranty, 
by  which  the  infurer  is  difcharged ;  the  rifk  at  and  from  the  port 
of  departure  is  entire,  and  not  divifible  into  two  di(Hn&  rifles ; 
and  therefore  the  premium  cannot  be  apportioned  fo  as  to  entitle 
the  infurer  to  any  return. 

Thus,  in  the  cafe  of  Meyer  v.  Gregtbn,  (c)  a  (hip  was  infured 
«  At  and  from  Jamaica  to  Liverpool,  warranted  to  fail  on  or  bc- 
««  fore  the  ift  of  Auguft  ;  premium  twenty  guineas  per  cent,  to 
«  return  eight  if  (he  failed  with  convoy.— The  (hip  did  not  fail 
till  September,  and  was  loft  in  the  voyage.  The  warranty,  as  te 
die  time  of  failing,  not  being  .complied  with,  the  underwriters 
were  difcharged  from  the  rifk  after  the  ift  of  Auguft,  and  an 
a£tion  was  brought  by  the  infured  for  a  return  of  premium.  The 
defendant,  who  was  an  underwriter  for  100/.  paid  eight  guineas 
into  court,  being  the  fum  to  be  returned  if  the  (hip  failed  with 
convoy*— The  jury  apportioned  the  premium,  and  gave  eight 
guineas  more  for  the  rifle  from  Jamaica  to  Liverpool,  which  they 
confidered  as  not  having  been  commenced ;  thus  allowing  four  gui- 
neas for  the  rifle  at  Jamaica*9 — The  defendant  moved  to  fet  afide 
the  verdift,  and  enter  a  nonfuit  upon  the  ground  that  fhe  rifle  was 
entire,  thepremimm  was  entire,  and  the  voyage  indivifible. 
Lord  Mansfield,  Mr.  Juftice  AJhhurfl,  and  Mr.  Juftice  Buller, 
(againft  the  opinion  of  Mr.  Juftice  Willes,  who  thought  with  the 
jury  that  the  premium  (hould  be  apportioned)  determined  that 
the  infured  was  not  entitled  to  recover  more  than  had  been  paid 

(a)  Ante,  90.      (*)  Ante,  92      (c)  B,  R.Eafl.i+.Geo.  $. Mar/hall $6 7. 
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info  court,  and  therefore  the  rule  was  made  abfolute.  Lord 
Mansfield  faid,  "It  would  be  endlefs  to  go  into  an  enquiry 
about  the  value  of  the  rifle,  "  at  Jamaica"  which  is  different  at 
different  Gdes  of  the  ijland  :  the  parties  divided  the  rifle  as  to  con- 
voy ;  for  eight  guineas  were  to  be  returned  if  the  {hip  failed  with 
convoy.  Independent  of  that,  it  was  an  infurance  "  at  and  from 
Jamaica  to  London,"  at  twelve  guineas  per  cent,  with  an  abfolute 
warranty  to  fail  "  on  or  before  die  ift  of  Augujl?  and  nothing  is 
faid  from  whence  it  can  be  inferred  that  it  was  meant  that  there 
(hould  be  two  rifks,  or  by  which  the  rifk  at  Jamaica  could  be 
diftinclly eftimatcd"  Mr.  Juftice  Buller  faid,  "As  the  parties 
have  not  considered  it  as  two  rifks,  nor  eili mated  the  rifle  « at 
Jamaica?  neither  the  court  or  jury  have  any  right  to  do  it  for 
them.  In  all  the  infurances  from  Jamaica,  the  policy  runs  "  at 
and  from  -,"  and  though,  in  many  in  (lances,  the  voyage  has  not 
been  commenced,  yet  there  never  was  an  idea  of  any  part  of  the 
premium  being  returned,  and  no  ufage  to  do  fo  has  been  found 
by  the  jury." 

But  where  there  is  a  particular  ufage,  in  cafes  fimilar  to  the  laft, 

to  return  the  premium,  dedu&jng  one  half  per  cent,  if  the  (hip 

failed  without  convoy,  or  after  the  day  prtferibed  by  the  policy, 

the  infured  (hall  recover  the  re (i due  of  the  premium. 

^^  » 

Thus,  in  the  cafe  of  Long  v.  Allen,  (d)   which  was  an  infurance 

on  goods,  "  at  and  from  Jamaica  to  London ,  warranted  to  depart 
€€  with  convoy  for  the  voyage,  and  to  fail  on  or  before  the  firft  of 
u  Amfuft)  at  a  premium  of  twelve  guineas  per  cent  "— The  (hip  fail- 
ed from  Jamaica  to  London  on  the  3  1  ft  of  July,  but  without  any  con- 
voy, whereby  (he  became  discharged  from  the  remaining  riik.  An 
a£Hon  was  brought  for  a  return  of  premium.  '1  he  jury  found  a 
verdict  for  the  plaintiff,  fubjeft  to  the  opinion  of  the  court  on  the 
fcbove  fa£ts  5  in  addition  to  which  they  found,  '  that  it  was  the 
'  conftant  and  invariable  ufage  in  infurances,  at  and  from  Jamaica 

*  to  London,  warranted  to  depart  with  convoy,  or  to  fail  on  or  be- 

*  fore  a  certain  day,  to  return  the  premium,  deducting  one  half 
€  per  cent,  if  the  (hip  failed  without  convoy,  or  after  the  day  pre* 
4  fcribed/— Upon  this  cafe  the  court  determined  that  the  plaintiff 
was  entitled  to  recover  according  to  the  ufage  proved.    Lord 
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Mansjie/d  hid,  "  The  law  is  clear,  that  if  the  rift  be  commenced, 
there  (hall  be  no  return  of  premium.  Hence  queftions  arife  of 
diftinft  rifks,  infured  by  drte  policy.  My  opinion  has  been  to  di- 
vide the  rifks.  1  am  aware  that  there  are  great  difficulties  in  the 
way  of  apportionments,  and  therefore  the  court  has  always  leaned 
againft  them.  But  where  an  esprefs  ufage  is  found  by  the  jury, 
the  difficulty  h  cured."  Mr.  Joftice  Buller  faid,  "Thecounfel 
for  the  defendant  did  fight  to  make  the  chief  queftion  whether  any 
evidence  of  this  ufage  ought  to  have  been  received.  In  mercantile 
cafes  from  Lord  Holt's  time,  and  in  policies  of  infurance  in  particu- 
lar, a  great  latitude  of  conftru&ion,  as  to  ufage,  has  been  admitted* 
By  ufage  places  come  within  the  policy  which  are  not  within  the 
words  :  ufage  explains  and  even  controuls  the  policy.  The  ufage 
here  found  by  the  jury  is  univerfal ;  and  though  in  fome  cafes 
one  half  per  cent,  is  a  fmall  premium  for  the  rifle  at,  yef  the  under- 
writers are  aware  that  it  is  fo,  and  no  inconvenience  can  refult 
from  it.     In  Meyer  v.  Gregfon  *  no  ufage  was  found." 

So,  in  the  cafe  of  Furtado  v.  Rodger s>  (e)  it  was  held,  that  an  in* 
furance  effected  in  Great  Britain  on  a  French  fliip,  previous  to  the 
commencement  of  hoftilitres  between  Great  Britain  and  France^ 
does  not  cover  a  lofs  by  Britijb  capture ;  and  that  the  infured  waft 
not  entitled  to  a  return  of  premium  becaufe  the  contract  was  le- 
gal at  the  time  the  ri(k  commenced,  and  was  a  good  infurance 
againft  all  other  lofles  but  that  arifing  from  capture  by  the  forces ' 
of  Great  Britain. 

So,  in  the  cafe  of  Bochm  and  others  v.  Belly  (/)  it  was  held,  thai 
the  captors  of  (hips  which  have  been  feized  as  prize  have  an  infurable 
intereft  in  them  ;  and  although  the  Court  of  Admiralty  (hould  uU 
timately  adjudge  them  to  be  no  prize,  and  award  reftitution  to  the 
original  owners,  yet  the  captors  are  not  entitled  to  a  return  of  pre- 
mium, as  the  rifk  was  begun  in  the  voyage  home  for  the  purpofe 
of  bringing  them  to  adjudication  in  the  admiralty. 

1.  Of  the  Return  of  Premium  upon  the  happening  of  Particular 
Events.  &c] — Claufes  are  frequently  inferted  in  policies  of  in* 
furance,  that  upon  the  happening  of  a  certain  event,  there  (hall 
be  a  leturn  of  part  of  the  premium. 

Thus,  in  the  cafe  of  Simond  and  another  v.  Boydell,  (g)  which  was 
an  aftion  for  a  return  of  premium.    The  material  part  of . the  po- 
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licy  was  in  thefe  words :  "  at  and  from  any  port  or  pons  in 
"  Grenada  to  London,  on  any  {hip  or  (hips  that  fhalLfail  on  or 
€f  between  the  1  ft  May  and  the  1  ft  Attguft,  1778,3!  eighteen  guineas 
*'  per  cent,  to  return  HI.  percent,  if  fails  from  any  of  the  Weft  India 
**  iflands  with  convoy  for  the  voyage,  and  arrives."— At  the  bot- 
tom there  was  a  written  declaration,  that  the  policy  was  "  on 
"  fogars  (the  mufcovado  valued  at  jol.per  hogfliead)  for  account 
M  of  L.  Q  being  on  the  firft  fugars  which  (hall  be  (hipped  for  that 
"  account."  The  (hip,  the  Hankey,  failed  with  convoy,  within  the 
time  limited,  having  on  board  fifty-one  hogfheads  of  mufcovado  fu- 
gar, belonging  to  L.  jfj.  She  arrived  fafe  in  the  Downs,  where 
the  convoy  left  her ;  convoy  never  coming  farther,  and  indeed 
feldom  beyond  Port/mouth*  After  (he  had  parted  with  the  convoy, 
(he  (truck  on  a  bank  calied  the  Pan  Sand,  at  Margate,  and  eleven  of 
the  fifty-one  calks  of  fugar  were  waCbed  overboard,  and  the  reft  da* 
magecL  The  (hip  was  afterwards  got  off  the  bunk,  and  proceeded 
op  the  river,  arrived  fafe  in  the  port  of  London,  and  was  reported 
at  the  cuftom-houfc.  The  fugars  faved  were  taken  out  at  Mar- 
gate, and,  after  undergoing  a  fort  of  cure  by  a  perfon  fent  from 
Sown  for  that  purpofe,  they  were  carried  to  London  in  other  vcf-  - 
fels;  and  the  forty  hog(heads  being  fold  produced  3.40/.  in  (lead  of 
800/.  which  was  their  valuation  in  the  policy.  The  defendants 
paid  into  court  the  value  of  the  fugars  loft,  and  a  return  of  ttf. 
per  cent,  on  340/.  The  plaintiffs  infilled  that  they  were  en- 
titled to  have  #/.  per  cent,  alfo  returned  00  the  valued  price 
of  the  eleven  hogftieads  of  fugar  which  were  loft,  and  on  the 
difference  between  what  the  remaining  forty  hogflieads  pro* 
duced,  and  their  valued  price.  At  the  trial  before  Lord  Mansfield, 
the  plaintiffs  had  a  verdilt  for  their  whole  demand.  Upon  a  mo* 
tion  for  a  new  trial,  the  principal  queftion  was  upon  the  cfieft  of 
die  word  "  arrives."  For  the  plaintiff  it  was  infifted  that  this 
word  related  only  to  the  arrival  of  the  (hip  ;  that,  in  policies  of 
this  fort,  the  intention  is,  that  the  underwriters  (hall  take  the  war 
rifle  upon  thcmfelves,  but  that,  if  the  veflel  be  protected  by  con- 
voy from  that  rifle,  and  a&ually  arrive*,  they  (hall  then  return  as 
much  of  the  premium  as  was  meant  to  cover  it.  On  the  other 
fide,  it  was  contended,  that,  as  the  words  of  the  policy  muft  be 
applied  to  the  fubjeft-matter  of  the  infurance,  which,  in  this  cafe, 
was  on  the  goods,  not  on  the  (hip,  the  return  of  premium  could, 
fat  moil,  be  only  on  the  value  of  the  fugars  which  a&ually  came  to 
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London  \  whereas  if  the  defendant  mud  pay  the  Valued  amount  of 
the  fugars  loft,  and  the  difference  between  the  valued  price  and  the 
adual  produce  of  the  fugars  faved,  and  alfo  return  8/.  per  ant. 
upon  the  whole,  the  infured  would  be  con  fide rable  gainers  by  the 
lofs.  The  court  determined  that  the  arrival  of  the  (hip  was  what 
was  meant  by  the  policy ;  and  that  the  plaintiff  was  entitled  to  a 
return  of  full  til.  per  cent,  on  thefum  infured,  notwithftanding  the 
partial  lofs  on  the  goods.  Lord  Mansfield,  after  obferving  how 
very  inattentive  thofe  who  introduce  additional  claufes  into  policies 
are  to  their  import,  faid,  "  However,  I  have  no  doubt  how  we 
mud  conftrue  this  policy.  Dangers  of  the  fea  are  the  fame  in  time 
of  peace  and  of  war.  But  war  introduces  hazards  of  another  fort, 
depending  on  a  variety  of  circumftances ;  fome  known,  others 
not,  for  which  an  additional  premium  mud  be  paid*  Thofe 
hazards  are  diminiflied  by  the  protection  of  convoy  •>  and  if  the 
infured  will  warrant  a  departure  with  convoy,  there  is  a  diniinu* 
tion  of  the  additional  premium.  If  the  infured  will  not  warrant 
a  departure  with  convoy,  he  pays  the  full  premium ;  and  in  that 
cafe  the  underwriter  fays,  "  If  it  turn  out  that  the  (hip  departs 
"  with  convoy,  I  will  return  part  of  the  premium."  But  a  (hip 
may  fail  with  convoy,  and  be  feparated  from  it  by  a  ftorm  or 
other  accident  in  a  day  or  two,  and  lofe  its  protection.  On  a 
warranty  to  fail  with  convoy,  that  would  not  be  a  breach  of  the 
condition •>  but  to  guard  againft  that  rifle,  the  infured  adds,  in 
policies  of  the  prcfent  fort,  "  The  (hip  muft  not  only  fail  with 
«  convoy,  but  (he  muft  arrive,  to  entitle  you  to  the  return."  The 
words  "  and  arrives"  do  not  mean  that  the  (hip  (hall  arrive  in  the 
company  of  the  convoy,  but  only  that  (he  herfelf  (hall  arrive.  If 
(he  does,  that  (hows  either  that  (he  had  convoy  the  whole  way,  or 
did  not  want  it.  But  in  the  ftipulation  for  the  return  of  pre-  ' 
mium,  no  regard  is  had  by  the  parties  to  the  condition  of  the 
goods  on  the  arrival  of  the  (hip.  The  conftruQion  contended  for 
by  the  defendant,  is  adding  a  comment  longer  than  die  text.  If 
It  had  been  meant  that  no  return  (hould  be  made  unlefs  all  the 
goods  arrived  fafe,  they  would  have  faid,  "  If  the  (hip  arrive 
with  all  the  goods,  or  fafely  with  all  the  goods."  The  total  or 
partial  lofs  of  the  goods  was  the  fubjeft  of  the  indemnity,  and 
muft  be  paid  for  by  the  underwriter ;  but,  *  as  to  the  return  of  the 
additional  premium,  whether  the  goods  arrive  fafe  or  not,  makes 
no  part  of  the  queftion.    The  (ingle  principle  which  muft  govern 
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is,  that  in  the  events  that  have  happened,  the  war  rifle  has  been 
rated  too  high." 

So,  where  the  infurer  on  freight  agrees  to  return  part  of  the 
premium,  M  if  the  (hip  fails  with  convoy  and  arrivts"  and  the  (hip 
does  fail  with  convoy  and  arrive,  the  infuxed  (hall  have  the  re- 
turn, though  the  (hip  being  captured  adef.  fecaptured,  the  under* 
i    writers  are  obliged  to  pay  falvage. 


M 
M 


Thus,  in  the  cafe  of  Aquillar  and  others  v/lfafyHj  (4)  where 
an  iofurance  was  made  on  the  freight  of  the  (hip  Jack/on,  "  At 
and  from  Jamaica  to  London*  warranted  to  fail  on*(5r.tcfore  the 
7.6th  of  July)  1796,  with  convoy  for  the  voyage,  at  fh£  Ate  of 
**  ten  guineas  per  cent,  to  return  il.per  cent,  if  (he  failed  on.drb$~ 
44  fore  the  id  of  July,  1796,  and  arrived."  Afterwards,  b£.i  J-  # 
memorandum  indorfed  on  the  policy  15th  Augufl,  1796,  aii<(-*;.* 
figned  by  the  underwriter*,  it  was  agreed,  in  confideration  of  ten  ' 
guineas  percent,  additional  premium,  that  the  warranty  of  failing 
with -convoy  (hould  be  annulled,  and  the  defendant  undertook  to 
return  10/.  per  cent*  u  if  the  (hip  failed  with  convoy  and  arrived." 
The  (hip  failed  from  Jamaica  on  the  26th  of  July  with  convoy, 
but  feparated  in  bad  weather,  and  was  captured  on  the  26th  of 
OeJo6er>  re-captured  on  the  5th  of  November,  and  carried  into 
Cart,  where  (he  was  delivered  up  to  the  owners,  on  paying 
9/.  14/.  7*/.  per  cent,  for  falvage.  She  afterwards  arrived  at  the 
port  of  London  with  her  cargo.  In  an  a£tion  on  the  policy,  with 
counts  for  a  return  of  premium,  the  defendant  paid  into  court 
19/.  9/.  2d.  the  amount  of  the  falvage  on  200/.  his  fubfeription. 
The  plaintiffs  obtained  a  verdiA  for  the  premium ;  and,  upon  . 
a  motion  to  fet  it  afide,  the  court  determined  that,  according  to 
the  true  conftruflion  orVthe  memorandum,  the  infured  in  this  cafe 
was  entitled  to  the  return  of  premium  there  (lipulated.  Lord 
Kenyon  faid,  «  I  agree  with  the  defendant's  counfel  that  every  ar- 
rival of  the  (hip  at  her  port  of  deftination  would  not  be  an  arrival 
within  the  fair conftrufl ion  of  the  memorandum  \  fuch,  for  inftance, 
as  an  arrival  in  the  pofleflion  of  an  enemy  at  a  neutral  port ;  or  an 
arrival  at  her  port  in  England  as  the  property  of  other  perfons  after 
a  capture.  But,  in  order  to  fatisfy  the  meaning  of  the  memorandum, 
it  (hould  be,  an  "  arrival  at  the  de (lined  port  in  the  courfe  of  the 

(b)  7  Term.  Rep.  42 1. 

H  3  "  voyage ; 


* 


•      •  • 

•  •       • 


1 9$  Of  Money  Had  and  Received.  [Part  III* 

«  voyage ;  and  in  this  cafe  I  think  the  (hip  did  arrive  at  the  port 
pf  London  in  the  courfe  of  her  voyage.  It  is  now  too  late  to  contro- 
vert the  authority  of  Hamilton  v.  Mendezf*  even  if  we  were  difpofed 
fo  to  do,  which  I  am  not,  where  it  was  holdcn  that,  though  the  in- 
fured  may  abandon  on  Hearing  of  a  capture,  yet  if  they  do  not 
.abandon,  and  the  fhip  be  afterwards  re-captured,  it  mull  be  con- 
fidered  a$  if  (he  had  ncaf  cr.been  Qut  of  the  poflcflion  of  the  owners, 
It  is  eighteen  year^  Briee  the  cafe  of  Simondv.  Boydell[i)  was  decided, 
That  cafe  mull  hfVefl  known  in  the  commercial  world  $  and  if 
the  parties  fn-ihfsVafe  had  intended  to  make  an  agreement  dif- 
ferent front  <)iar  which  the  words  ufed  in  this  memorandum  imT  * 
port,  ^^C] -would  have  added  after  "  arrived  fafely  from  the 
"  encA^y^9  or  fome  words  to  that  effeft.  But  the  words  here 
yfe&are  not  equivocal  \  and  we  ought  not  to  depart  from  themt 
^  \V£*<> would  be  attended  with  great  inconvenience  if,  in  con* 
.."•.ft ruing  contra£t§  qf  this  k^  id,  we  were  not  to  decide  according  to 
»•'  the  words  ufed  by  the  contra&ing  parties.  On  the  grammatical 
conftru&ion  of  the  words,  which  i$  the  fafeft  rule  tQ  go  by,  I  am 
of  opinion  that  the  verdift  ought  not  to  be  fet  afide." 

So,  in  the  cafe  olAudfo  v.  Duff",  (i)  where  a  Qiip  was  infured  at 
twelve  guineas  percent,  to  return  61.  if  (he  failed  with  convoy  from 
{he  coaft  of  Portugal  and  arrived.  She  failed  under  convoy  from 
Oporto  to  Lijbtni  where  the  whole  trade  bound  for  England  were 
to  rendezvous,  in  order  to  fail  together  from  thence.  The  (hips 
going,  from  Oporto  to  Lj/bon  being  difperfed  in  a  gale  of  wind,  the 
(hip  mfured  ran  hi  England,  and  arrived.  It  was  determined  that 
this  failing  with  convoy  from  Oporto  for  Lijbon  was  a  failing  with 
convoy  from  the  coaft  of  Portugal,  fo  as  to  entitle  the  infured  to 
f)l.  per  an]*  return  of  premiarn.  , 

In  the  cafe  of  Kxlher  v.  Le  Mefurier^  (I)  which  was  an  a&ion 
upon  a  policy  of  instance  upon  the  (hip  Prinafs  Louifa, 
«<  at  and '  from  Lijbo*  tp  Cadiz,  and  at  and  from  thence  to 
Flujhingi  at  and  after  the  rate  of  twenty  guineas  per  cent. 
to  return  8/.  per  cent,  if  the  (hip  failed  from  Cadiz,  with  con- 
yoy  for  England,  and  a/,  per  cent,  more  for  convoy  from  England 
to  Flu/bingy  or  1  c/.  per  cent,  if  with  convoy  for  the  voyage ;  and 
arrived.     In  the  declaration  it  was  averred  that  the  (hip  was  not* 

*  2  Burr.  1 198.        (#)  Ante  08.        (i)  2  Bou  and  Putt.  1 11, ' 
ft*  E*Jl  Rep.  &6.    '     "    '  V  *■* 
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at  the  time  of  making,  eft&ing,  or  fubferibing  die  policy,  nor  of 
the  happening  of  the  lofs  after-mentioned,  the  property  of  or  be* 
longing  to  the  king,  or  any  of  his  fubjeds ;  and  that  the  (hip,  on 
the  nth  of  September,  *794»  failed  from  Li/ben,  on  her  faid  in* 
tended  voyage,  and  afterwards,  on  the  27th  of  September  t  arrived 
at  Cadiz,  and  on  the  fame  day  failed  and  departed  from  Cadiz, 
with  and  under  convoy  for  England,  in  profecution  of  her  faid  in- 
tended voyage,  and  arrived  \  and  that  afterwards,  and  during  the 
faid  intended  voyage,  and  before  the  fame  could  be  completed,  to 
wit,  on  the  29th  of  January,  1 795,  the  faid  (hip  was  taken  as 
prize  by  our  lord  the  king,  and  was  wholly  loft  to  the  proprietors 
thereof ;  by  reafon  of  which  the  defendant  became  liable  to  pay  to 
the  plaintiff  the  amount  of  his  iuiurance,  and  to  return  and  repay 
to  him  8/.  fo  agreed  by  the  defendant  to  be  returned,  if  the  faid 
ihip  failed  from  Cadiz  with  convoy  for  England,  and  arrived,  &c. 
To  this  there  was  a  demurrer  and  joinder  ;  and  upon  this  de- 
murrer one  of  the  queftions  was,  whether  any  return  of  pre- 
mium  was  demandabie  under  the  policy  in  the  events  which 
had  happened,  of  a  departure  of  the  (hip  with  convoy  from  Ca* 
Jsz  for  England ',  the  (hip  *  n$t  having  afterwards  arrived  at  Flujb- 
ing9  where  the  voyage  was  to  terminate  ?  And  Lord  Ellenborougb, 
in  delivering  the  judgment  of  the  court  upon  this  point,  faid, 
«•  Upon  this  point  we  are  of  opinion,  that  no  return  of  premiurri 
is  demandabie  within  the  meaning  of  the  policy,  no  arrival  at 
FluJInng,  the  ultimate  port  of  dedication,  having  in  this  cafe  taken 
place  ;  that  the  words  "  and  arrived/9  annex  a  condition  which 
over-rides  and  governs  equally  all  the  feveral  deputations  contained 
in  the  policy  for  a  return  of  premium,  in  the  events  of  a  failing 
with  convoy  for  the  different  ports  and  fubdivifions  of  the  voyage  | 
that  is  to  fay,  the  return  of  Si.  per  cent,  for  failing  from  Cadiz  with 
convoy  for  England,  and  2/.  per  cent,  more  for  convoy  from  Eng* 
land  to  Flu/bing,  as  well  as  to  the  return  of  1  o/.  per  cent*  the  fum 
total  of  thefe  feveral  returns,  for  a  failing  with  convoy  for  the 
whole  voyage.  By  inverting  the  order  of  thefe  three  different 
provifions  refpeftfng  returns  of  premium,  and  taking  the  laft 
firftj  it  will  place  the  matter  in  a  clearer  point  of  view.  The  (U- 
pulation  about  premium  and  its  return  will  then  (land  thus :  at  and 
after  the  rate  of  twenty  guineas  to  return  10/.  per  cent,  if  the  (hip 
{all  with  convof  for  the  voyage,  and  arrives ;  if  from  Cadiz  with 
^povoy  for  England)  8/.  fcr  cent,  and  2/.  per  cent*  more  for  convoy 

Hi  from 
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from  England  io  Flu/hing.  In  this  mode  of  arranging  the  provisions 
refpeding  returns  of  premium,  the  word  arrived  is  naturally, 
in  point  of  conftru&ion,  carried  forward  and  united  fucceffively 
with  each  branch  of  thefe  provifions,  and  operates  plainly  as  a 
condition  equally  affe&ing  them  all.  Indeed,  it  is  itnpoflible  to7 
aflign  a  reafon  why  the  total  amount  of  the  two  feveral  parts  of 
the  premium  thus  divided  and  appointed,  with  reference  to  the 
rifles  of  the  two' feveral  parts  of  the  voyage,  fhould  be  made  re- 
turnable only  upon  the  event  of  arrival  at  the  end  of  the  voyage  \ 
and  why  the  feveral  parts  of  the  premium  fhould  refpe&ively  be 
made  returnable  on  account  of  the  mere  failing  with  convoy  for 
the  refpe£Uve  parts  of  the  voyage,  independent  of  the  fame  event 
of  ultimate  arrival ;  and  this  too  when  the  underwriter  fhould  ul- 
timately have  derived  no  benefit  from  fuch  partial  convoy,'  but 
fhould  ftill  have  a  total  lofs  to  pay." 

■  *  • 

3.  Of  the  Return  of  Premium  in  Cafes  of  Deviation  from  the 
Voyage  infured.y—\n  cafes  of  deviation,  though  the  infurer  is  dis- 
charged from  his  engagement,  yet  the  rifk  having  once  commenced, 
there  can  be  no  return  of  premium. 

Thus,  in  the  cafe  of  Hogg  v.  Horner,  (m)  Lord  Kenyon  being  of 
opinion  that  there  was  a  deviation,  it  was  infilled  that  the  injured 
had  a  right  to  a  return  of  premium :  but  his  lordfhip  thought 
there  was  an  inception  of  the  rifk  at,  and  the  contract  being  entire, 
there  could  be  no  return  of  premium. 

4.  Of  Premiums  Paid  on  Illegal  Injur ances  ;  and  of  Cafes  where 
the  Infurer  of  Infured  have  teen  guilty  of  Fraud."]— In  the  cafe  of 
Lovtry  and  another  v.  Bcurdieu,  (n)  which  was  an  aftion  for  a  re- 
turn of  premium :  the  fads  proved  were,  that  the  plaintiffs  had 
lent  to  Laivfn,  captain  of  the  Lord  Holland,  Eojt  Indiaman, 
26,000/.  for  which  he  had  given  them  a  common  bond,  in  the 
penal  fum  of  52,000/.  While  he  was  with  his  fhip  at  China,  the 
plaintiffs  got  a  policy  of  infurance  underwritten  by  the  defendant  m 
and  others,  which  was  in  the  following  terms :  "  At  and  from 
M  China  to  London,  beginning  the  adventure  upon  the  goods  from 

(m)  Sitt.  at  Guildhall  after  Mich.  Tsrm  1797,  Pari,  377  a.  298.  n.  a. 
[n)  Doug,  468.     See  afo  Andrcc  v.  Fletcher,  3    Term  Rep.  266. 

"  the 
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"  "the  loading  thereof  on  board  the  Arid  (hip  at  Guitar,  in  China,  Jcc. 
"  and  upon  the  faid  {hip,  from  and  immediately  following  her  ar<* 
"  rival  at  Cantonx  valued  at  26,00c/.  being  the  amount  of  Cap. 
•*  tain  Patrick  Lawfon's  common  bond,  payable  to  the  parties,  as 
«  fhaU  be  described  0n  the  back  of  this  policy  ;  and  it  bears  date 
"  the  16th  December  >  1775  ;  and,  in  cafe  of  a  lofs,  no  other  proof 
"  of  intereft  to  be  required  than  the  exhibition  of  the  faid  bond} 
«  warranted  free  from  average,  and  without  benefit  of  falvage  to 
**  the  infurer,"     At  the  head  of  the  fubfcriptions  was  written, 
"  On  a  bond  as  above  expreffed."     Captain  Law/on  failed  from 
China,  and  arrived  fafe  with  his  privilege  (as  it  is  called)}  or  ad- 
venture, in  London,  on  the  ift  July*  1777,  none  of  the  events  »• 
furcd  againft  having  happened.    The  receipt  of  the  premium 
was  acknowledged  on   the  back  of  the  policy.      The  infured 
brought  this  aftion  for  a  return  of  the  premium,  on  the  ground 
that  the  policy  being  without  intereft,  the  contraft  was  void.  The 
caufe  came  on  before  Lord  Mansfield,  at  Guildhall,  when   his 
lordihip  was  of  opinion  that  the  policy  was  a  gaming  policy,  pro* 
htbited  by  the  ftatute  of  19  Geo.  ii.  c.  37.  and  both  parties  equally 
guilty  of  a  breach  of  the  law;  that  the  rule,  therefore,  of  meliar 
eft  ccnEhio  poffidentu  was  applicable  to  the  cafe,  and  the  plaintiffs 
could  not  recover  the  premium.     A  verdift  was  accordingly  found 
for  the  defendant,  agreeably  to  his  lordfliip's  dire£tions  \  but  the 
next  morning  he  exprefled  a  doubt  as  to  the  propriety  of  his  opi. 
nion,  becaufe  the  money  had  been  paid  upon  an  executory  agree* 
ment  which  could  never  have  been  completed.     A  new  trial  was 
accordingly  moved  for,  and  fully  argued  \  but  the  court  difcharged 
the  rule  :  and  Lord  Mansfield  faid,  "  It  is  certainly  true,  in  many 
inftances,  that  firft  thoughts  are  bed.  I  am  now  very  much  inclined 
to  my  firft  opinion.    There  are  two  forts  of  policies  of  infurances 
mercantile  and  gaming  policies.    The  firft  fort  are  contraQs  of 
indemnity,  and  of  indemnity  only ;  and  from  that  principle  a 
great  variety  of  decifions  and  confequences  have  followed.    Tlie 
fecond  fort  may  be  the  fame  in  form ;  but  in  them  there  is  no 
contract  of  indemnity,  becaufe  there  is  no  intereft  upon  which  a 
lofs  can  accrue.     They  are  mere  games  of^hazard,  like  the  caft  of 
a  die.     In  the  prefent  cafe,  the  nature  of  the  infurance  is  known 
to  both  parties.    The  plaintiffs  fay,  "  We  mean  to  game,  but  we 
«  give  our  reafon  for  it :  Captain  Law/on  owes  us  a  Aim  of 
**  money,  and  we  want  to  be  fecure,  in  cafe  he  fhould  not  be  in  a 

"  fituation 
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"  fituatton  to  ,pay  us."  It  was  a  hedge.  But  they  had  no  in* 
tereft  ;  for  if  the  (hip  had  been  loft,  and  the  underwriters  had  paid, 
flil)  the  plaintiffs  would  have  been  entitled  to  recover  the  amount 
of  the  bond  from  Law/on.  Thi$  then  is  a  gaming  policy,  and 
fcgamft  an  zCt  of  parliament ;  and  therefore  it  is  clear  that  the 
court  will  not  interfere  to  affift  either  party :  according  to  the 
well-known  rule,  that  in  pari  deliBo,  &c.  Not  that  the  defend- 
ant's right  is  better  than  that  of  the  plaintiffs,  but  they  mult 
draw  their  remedy  from  pure  fountains.  I  have  returned  to 
my  old  opinion  ;  fometimes  you  mifs  the  mark  by  taking  too 'long 
an  aim. 

Mr,  Juftice  Wilier.  "  I  (hall  make  no  apology  for  differing 
from  the  reft  of  the  court,  in  a  cafe  where  fiich  great  abilities 
have  entertained  two  different  opinions.  The  premium  has  been 
paid,  and  yet  no  rifle  run;  for  the  policy  was  void  from  the  be* 
ginning,  and  the  infured  could  not  have  recovered  from  the  un- 
derwriters, if  the  (hip  had  been  loft.  But  I  cannot  think  it  a 
gaming  policy.  It  does  not'  appear  to  me,  that  the  parties  had 
any  idea  they  were  entering  into  an  illegal  contrad.  The  whole 
was  difclofed,  and  they  thought  there  was  an  intereft.  Tim  wal 
a  miftake,  but  "t  is  a  new  point  of  law.  The  cafe  cited  from  pre- 
cedents in  Chamtry  is  not,  perhaps,  decifive,  but  it  goes  a  great 
way  ;  and  it  would  be  very  hard  that  a  party  (hould  lofe  tKat 
which  he  has  paid  under  a  mere  miftake.  I  think  in  conscience 
die  defendant  ought  to  refund  the  premium/* 

Mr.  Juftice  AJburfi :  "  I  am  clear  that  there  ought  not  to  be 
a  new  trial.  A  policy  of  infurance  ought  to  be  a  mere  contra^ 
of  indemnity,  and  nothing  more;  but  here  the  money  might 
have  been  paid  twice  ;  which  (hows  decifively  that  this  was  a  gam- 
ing policy  .'• 

Mr.  Juftice  Buller :  « It  is  very  clear  to  me  that  the  plaintiff 
ought  not  to  recover;  There  was  no  fraud  on  the  part  of  the 
underwriters,  nor  any  miftake  in  matter  of  fad.  If  the  law 
was  miftaken,  the  rule  applies,  that  ignorantm  juris  non  txcufaL 
This  was  a  mere  gaming  policy,  without  intereft.  There  is  a 
found  diftin&ion  between  contra&s  executed  and  executory,  and 
if  an  a&ion  is  brought  with  a  view  to  refcind  a  contra£fc  yoa 
muft  do  it  while  the  contrad  continues  executory,  and  then  k 
can  only  be  done  on  the  terms  of  reftoring  the  other  party  to 
his  original  fituation.    There  was  a  cafe  of  Wafer  v.  Chapman 

torn 
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feme  years  ago  in  this  court,  where  a  fum  of  money  bad  been 
paid  in  order  to  procure  a  place  in  the  cuftom9.  The  place  had 
sot  been  procured,  and  the  party  who*  had  paid  the  money  having 
brought  his  a&ion  to  recover  it  back,  it  was  held  .that  he 
ihoukl  recover,  becaufe  the  contraft  remained  executory.  So, 
if  the  pi.  intiffs  in  the  prefent  cafe,  had  brought  their  a£Hoi| 
before  the  rifle  was  orer,  and  the  voyage  finiihed,  they  might 
have  had  a  ground  for. their  demand;  but  they  waited  till  the 
rifle,  (fuch  as  it  was,  not,  indeed,  founded  in  law,  but  reding  on 
the  honour  of  the  defendant,)  had  been  completely  run.  It 
jnakes  no  difference  whether  the  premium  was  paid  before  the 
voyage  or  after  it." 

So,  although  an  infurance  to  proteft  a  trading  with  the  cnemj 
be  void  s   yet  the  infured  (hall  not  recover  back  the  premium. 

Thus,  in  the  cafe  of  Fomdyek  and  others  v.  Hewitt,  (0)  where  an 
infurance  was  made  on  goods  at  and  from  London  to  Embdttuae 
Jmflerdam,  at  a  premium  of  ten  guineas  per  cent.,  to  return  five 
upon  their  arrival  at  their  place  of  deftination.  In  an  aftion  oa 
this  policy  for  a  lofs  by  capture,  it  was  averred  in  the  declara- 
tion, that  the  infurance  was  made  for  the  benefit  of  certain  per- 
ions  therein  named.  Upon  the  trial  of  the  caufe  it  appeared, 
that  the  goods  were  (hipped  on  board  a  Prujfian  neutral  vefiel, 
pn  account  partly  of  the  plaintiffs,  who  were  naturalized 
foreigners  refident  in  London,  and  partly  of  certain  other  perfons, 
aliens,  then  refident  in  Holland*  It  appearing  that  the  infurance 
was  intended  to  cover  a  trading  with  Holland,  that  country  then 
being  at  war  with  this  kingdom,  the  idea  of  recovering  the  lo(s 
was  given  up  on  the  authority  of  the  cafe  of  Potts  v.  Bell,  (p) 
The  plaintiffs  then  contended,  that  they  were  entitled  to  recover 
back  the  premium  on  the  ground  that  the  policy  never  attached* 
and  confequently  the  defendant's  rifle  never  commenced.  And  itwas 
compared  to  the  cafe  of  Lacoufade  r.  White,  (q)  in  which  it  was 
determined  that  a  perfon  who  has  depofited  money  upon  an  illegal 
wager  may  recover  it  back,  even  after  the  event  is  determined 
againft  him.  But  the  court  were  clearly  of  opinion,  that  the  plain* 
fi|F*  had  no  right  to  recover  back  the  premium*    Lord  JEig 


(•)  1  EoflRef.  96.     (p)  S  Term  Rep.  548. 

\q)  7  Term  Rep.  535.  But  fie  8  Term  Rep.  575. 
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faid  :  "  There  is  no  diftingtufhing  this  cafe,  on  principle,  from 
the  common  cafe  of  a  fmuggling  tranfadion.  Where  the  vendor 
affifts  the  vendee  in  running  the  goods  to  evade  the  laws  of  the 
country,  he  cannot  recover  back  the  goods  themfelves,  or  the 
Value  of  them.  Both  parties  are  in  pari  deliffo,  and  potior  eft  con- 
iitiopoflldtntisr 

A  foreigner  cannot  recover  back  the  premium  paid  by  him  upon 
*  policy  of  infurance,  if  the  voyage  be  in  contravention  of  the 
laws  of  this  country. 

Thus,  in  the  cafe  of  Morel  and  another  y.  Ahtl>  (r)  where  a 
policy  of  infurance  was  effected  upon  a  Danj/b  (hip  at  and  from 
Bengal  (in  which  there  are  Danijb  fettlements,)  to  Copenhagen, 
and  the  (hip  loaded  at  Calcutta,  contrary  to  the  12  Car.  a.c.  18. 
£  1.  the  court  held,  that  the  aflured  was  not  entitled  to  reco- 
ver back  the  premium,  even  though  it  appeared  that  the  prac- 
tice of  loading  foreign  (hips  at  Calcutta  had  prevailed  for  a  length 
of  time,  and  had  been  authorized  by  a&  of  parliament  *  foon 
after  the  (hiptaent  in  queftion. 

If  the  underwriter  has  been  guilty  of  any  fraud,  an  aflion 
fieis  againft  him  at  the  fuit  of  the  infured  to  recover  back  the 
premium. 

-  Thus,  in  the  cafe  of  Carter  v.  Bochm,  (/)  where  it  was  faid  by 
L6rd  Mansfieldy  "  That  a  policy  would  be  void  againft  the  un- 
"  derwrfter,  if  he  concealed  any  thing  material  to  the  infurance; 
"  as  if  he  infured  a  (hip  on  her  voyage  which  he  privately  knew 
u  to  be  arrived :  and  that  an  aftion  would  lie  to  recover  the 
«*  premium." 

lii  the  cafe  of  Chapman  and  others,  adignees  of  Kennet  v. 
Tirafer9  (t)  it  was  determined,  that  in  all  cafes  of  actual  fraud  on 
the  part  of  the  afiured,  or  his  agent,  the  underwriter  might  re- 
tain the  premium. 

fr)  3  Sot.  &  Put.  3$,  Lubbock  v.  Potts,  7  Eafi  Rep.  a?6,  SP. 

•  37   Geo.  III.  e.  217.         (s)  3  Bur.  1909.  (/)  a.-R.  Trin.* 

35  Geo.  III.  Pari.  218.  See  aljb  Tyler  v.  Horn,  Sittings  after  Hill. 
J  7 85.  th.  But  fee  the  eafes  of  Whittingham  v.  Thornburph,  Pree.  in 
Cb.  20.  2  Fern.  2C6.  Da  Cofta  v.  Scandrct,  2  P.  /f.^o.Wilfon  v.  Due 
k?ty  3  Burr.  1361. 

7  «.  Qf 
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12.  Of  Mcney  Received  upon  illegal  Contrails  and 

Agreements,  l$c. 

When  money  has  been  paid  upon  an  illegal  contrad  it  is  m 
general  rule,  that  if  the  contrail  be  executed,  and  both  parties 
are  in  pari  deliclo,  neither  of  them  can  recover  from  the  other  the 
money  fo  paid  ;  but  if  the  contrad  continues  executory t  and  the 
party  paying  v  the  money  be  defirous  of  refcinding  it,  he  may 
do  fo,  and  recover  back  his  depofit  by  a&ion  of  indebitatus  ajfump* 
ft  for  money  bad  and  received,  (v)  And  this  diftindion  is  taken 
in  the  books,  namely,  where  the  aQion  is  in  affirmance  of  aa 
illegal  contraft,  the  obje&  of  which  is  to  enforce  the  perform- 
ance of  an  Engagement  prohibited  by  law,  clearly  fuch  an  a&kra 
can  in  no  cafe  be  maintained  :  but  where  the  a£Uon  proceeds  ia 
difaffirmance  of  fuch  a  contra  A,  and,  inftead  of  endeavouring  to  en- 
force it,  prefames  it  to  be  void,  and  feeks  to  prevent  the  defend- 
ant from  retaining  the  benefit  which  he  derived  from  an  unlawful 
a£t,  there  it  is  confonant  to  the  fpirit  and  policy  of  the  law  that 
the  plaintiff  fhould  recover.. 


There  are,  however,  fome  cafes,  notwithftanding  the  contraA 
is  executed^  in  which  the  party  who  has 'paid  money  under  it, 
has  been  allowed  to  recover  it  back  again  :  for  though  in  all  illegal 
contra&s  there  is  a  degree  of  delinquency  in  both  the  contra£U 
ing  parties,  yet  it  is  deemed  expedient  upon  principles  of  pub- 
lic policy,  in  order  to  prevent  the  repetition  of  crimes,  or  the 
cvafion  of  a  public  ad  of  parliament,  to  allow  the  party  paying 
the  money  to  recover  it  back  by  action  of  indebitatus  ajfumfftt  for 
money  had  and  received. 

The  cafes  on  this  fubjeft  are  various,  I  (hall  therefore  confider 
them  under  the  following  heads : 

1 .   Of  Money  Received  on  Illegal  Contrasts  in  general. . . 

Z.   Of  Money  Paid  for  ufurious  Interejl,  either  on  a  Loan  of  Money, 
or  a  Pledge  of  Goods. 

(«)  Doug.  470.  Cowp.  199,200  *9*.         (•)  Vide  I  It.  Bl  67. 
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3.    Of  Money  paid  to  a   Creditor  as  a   Confideratim  fir  bit 
fgntng  a  Bankrupts  Certificate,  lie. 

4*  Of  Money  Received  on  Illegal  Wagers  ,  &c* 

5.  Of  Money  Depojited with  a  Stake-holder  upon  an  Illegal  ContraB 

or  Wager* 

6.  Of  Money  Paid  on  illegal  Infurances  in  the  Lottery,  l$c. 

I.  Of  Money  Received  upon  Btegal  Coniracls  in  general*]  If  * 
sian  gives  his  agent  money  to  expend  upon  an  illegal  tranfa&ion* 
and  it  is  expended  accordingly,  no  action  lies  to  recover  it  back. 
Thus,  («/)  where  money  was  given  by  way  of  a  bribe,  Hob,  Ch.  J. 
laiil :  "  That  though  he  who  received  it  ought  to  be  punilhed, 
yet  he  who  gives  the  bribe  ought  not  to  be  encouraged  by  any 
way  to  recover  it  back  again/  * 

So,  in  the  cafe  of  Munt  and  another,  executors,  &c.  v.  Stokes, 
and  another,  (x)  which  was  an  a&ion  of  indebitatus  ajfumpfit  to  re- 
cover 2004/.  3/.  41/.  for  money  had  and  received  by  the  defend- 
ants for  the  ufe  of  the  plaintiffs,  as  executors  of  A.  M'IntoJb.  At 
$he  trial  a  fpecial  cafe  was  referved  foj  the  opinion  of  the  Court  of 
Kings  Bench  upon  the  following  fads:  "  In  January,  1785,  the 
plaintiff's  teftator,  Alexander  M*Into/b,  was  at  Calcutta  in  Bengal, 
in  the  Eafi  Indies,  with  the  (hip  Hujjfar,  carrying  Danijb  colours, 
whereof  he  was  at  that  time  matter  and  owner.  By  the  laws  of 
Denmark,  all  perfons  who  are  matters  of  (hips  belonging  to 
Danijb  ports,  and  carrying  the  Danijb  flag,  mud  be  either  na- 
tural born  fubje&s  of  the  kingdom  of  Denmark,  or  become  de- 
nizens of  Denmark,  and  take  the  oaths  of  allegiance  to  the  King 
of  Denmark*  On  the  6th  of  January,  1785,  M*Into/b  borrowed* 
at  Calcutta,  of  the  defendants  (being  Britijb  fubje&s,)  20,000 
current  rupees  upon  the  terms  mentioned  in  the  condition  of  a 
refpondentia  bond,  (which  was  ftated).  The  condition  (after  re* 
citing  that  MlInto/b  hajl  taken  up  and  received  of  the  defendants 
20,000  current  rupees,  making  2\66L  13/.  4*/.  to  run  at  ref- 
pondentia on  the  (hip  Hujfar,  of  which  M€Into/b  was  the  com- 
mander, and  her  guns,  arms,  ammunition,  ftores,  &c.  and  alio 
upon  the  goods  and  merchandizes  laden,  and  to  be  laden  on 
board  during  her  voyage  bound  from  Calcutta  from  out  of  the 

( w)  Vide  SO*.  412.1  Salt.  %%•  Ctnaf.  79s.  Bat  feexLd.  Raym.  89. 
Seealfo  Doug*.  697.  in  notis.        (*)  4  Term  Rep.  561. 
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wcr  Hoogly  to  the  coaft  of  Cervmandel,  and  thence  to  proceed 
for  and  arrive  at  Copenhagen  in  Denmark^  being  to  fail  on  the 
31  ft  of  January  from  out  of  the  river  Heogly,  at  the  rate  of  to/. 
per  cent,  for  the  voyage,)  was,  that  if  the  Huffar  did  fail  on  the 
above  ^voyage,   and  arrive  at  Copenhagen  before  the  end  of  nine 
months,  to  be  computed  from  the  day  of  leaving  Calcutta^  when 
aMb  the  riflt  of  the  refpondentia  lender   Commenced ;    and  if 
M'Inufb)  his  heirs,  executors,  &c.  before  the  end  of  nine  months, 
Arc.  paid  to  the  defendants,  &c.  the  principle  fnm  of  2\66l.\y^L 
in  Lmdm   together  with  the  premium  of  10/.  percent,  for  the 
voyage,  if  the  Cune  were  performed  within  nine  months,  Sec, 
and  if  any  longer,  pre  raid:  in  confideration  of  which  premium, 
the  afnal  rifle  of  rivers,  violence  of  the  feas,  &c.  was  to  be  on 
account  of  the  defendants ;  and  in  cafe  of  the  lofs  of  the  (hip, 
M%  Into/by  his  heirs,  executors,  &c.  did  within  fix  months  next 
after  fuch  lofs,  or  as  foon  after  fnch  average  ihould  be  afcer- 
tained,  pay  to  the  defendants  fueh  average  or  proportion,  as  br 
cuftom  ihould  become   due  on  the  falvage,  then  the  obligation 
was  to  be  void.    A.  M*IntoJb  foon  afterwards  failed  in  the  Slip 
huffar  %  with  Danijb  colours,  from  Calcutta  to  the  coaft  of  Corv- 
mandel,  and  there  took  goods   on  board  $   and  from  thence  failed 
for  Copenhagen.     In  December ;  1785,  A.  M'lntofb  died,  having 
firft  made  his  will,  and  appointed  the  plaintiffs,  and  four  others 
executors.     The  plaintiffs  alone  proved  the  will  in  the  prero- 
gative court  of  Canterbury.      On  the    12th    Oclober,  1786,  the 
plaintiffs,  upon  application   to  them  by  the  defendants,  paid  to 
the  defendants  2004/.  3/.  40*.  in  difcharge  of  the  bond  fo  entered 
into  by  M'IntoJb. 

% 

0 

The  court  decided,  that  the  executors  could  not  maintain  the 
a£fcton  to  recover  back  this  money,  notwithftanding  the  defend- 
ants could  not  have  compelled  them  to  pay  ir.  And  Lord  Kenjon$ 
Ch.  J.  faid :  "  It  has  been  argued*  that  this  was  not  a  debt  which 
the  plaintiffs  were  bound  in  conference  to  pay  to  the  defendants  : 
but  I  think  that  they  were  bound  both  in  honour  and  confeience 
to  refund  the  money  which  the  defendants  had  advanced,  though 
the  original  contract  were  contrary  to  a  pofitive  law ;  for  this 
is  not  a  penalty,  but  money  which  the  defendants  had  actually 
advanced.  And  the  original  contra^  was  not  malum  in  fe  but 
malum  prohibitum.  Though  the  fecurity  on  which  this  money 
was  borrowed,  was  void  by  the  ftatute,  I  do  not  know  but  that 

an 
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an  a£tion  fot  money  had  and  received  might  have  been  maintained 
by  the  defendants  to  recover  back  this  money  :  the  cafes  cited, 
relative  to  premiums,  go  a  great  way  to  (how  that,  fiat  the 
ground  on  which  I  go  is  this,  that  there  was  no  mifreprefepta- 
tion,  or  any  improper  condu&  by  the  defendant  to  extort  the 
money  from  the  plaintiffs ;  but  the  plaintiffs,  knowing  the  whole 
tranfadion,  and  the  hwalfo,  as  they  were  bound  to  know,  volun- 
tarily paid  it.  There  was  nothing  contrary  to  confeience  in  the 
defendants  receiving  the  money  which  they  had  advanced ; 
the  plaintiffs  therefore  are  not  entitled  either  in  law  or  in  equity 
to  recover  i{  back  again* 

So,  in  the  cafe  of  Pichard  v.  Bonner,  (y)  which  was  alfo  an 
a&ion  of  indebitatus  ajfumpfit  for  money  had  and  received; 
the  fa&s  were  as  follow :  Mr,  Bonner,  the  defendant,  having 
a  confiderable  place  in  the  pod-office,  and  having  occafion  to 
employ  fevcral  perfons  as  clerks  to  him ;  the  plaintiff  applied  to 
one  Morris,  who  was  chief  clerk  in  the  defendant's  office,  to 
procure  him  fuch  a  Gtuation,  and  agreed  to  give  ioo/.  as  a 
confideration  for  procuring  the  place.  It  was  agreed  that  the 
plaintiff  fhouldgointo  the  defendant's  office,  and  continue  there 
fix  months  on  trial ;  that  he  fhould  have  at  the  rate  of  80/.  per 
annum  for  that  time,  and  afterwards  a  farther  falary,  if  the  fer- 
vice  continued.  Afterwards  the  contraft  broke  off1,  and  it  being 
difcovered  that  Morris  had  paid  this  money  over  to  the  de- 
fendant, this  a&ion  was  brought  to  recover  it  back.  Morris  was 
called  as  a  witnefs,  and  he  fwore  that  he  did  not  receive  this 
money  on  account  of  the  defendant,  but  entirely  on  his  own 
account,  and  that  he  paid  it  to  the  defendant  in  part  of  a  debt 
due  from  hint  to  the  defendant,  of  courfe  this  action  could  not 
be  fupported. 

But  Lord  Kenyon,  Ch.  J.  faid:  "  That  had  it  been  proved 
that  this  was  a  tranfadion  between  the  plaintiff  and  the  defend- 
ant, the  money  could  not,  according  to  the  dodrine  which  had 
been  laid  down  by  Lord  Mansfield,  be  recovered  back,  for  it 
being  for  the  purchafe  of  a  place  under  government  would  be 
illegal,  and  therefore  the  parties  being  in  pari  deli&o,  the  plain- 
tiff could  not  faceted  in  a  court  of  juftice.  Lord  Holt  had  been 
of  opinion  that  fuch  an  adiion  might  be  maintained,  and  his 

(;)  PeaPsCas.N.  P.  221. 
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fordfltip  faid,  he  was  inclined  to  agree  with  that  opinion,  though 
he  certainly  fpoke  with  great  diffidence  when  giving  an  opinion 
contrary  to  that  of  Lord  Mansfield^  but  he  thought  it  would  he 

much  more  for  the  benefit  of  the  public,  if  a  perfon  who  had 
paid  his  money  under  fuch  a  contract  were  permitted  to  recover 
it  back. 

■ 

But  in  the  cafe  of  Walker  v.  Chapman,  (*)  where  a  Aim  of 
money  had  been  paid,  in  order,  to  procure  a  place  in  the  cuftoms  1 
but  the  place  had  not  been  procured  $  and  the  party  who  paid  : 
the  money  having  brought  his  adion  to  recover  it  back,  it  was 
held,  that  he  fhould  recover  becaufe  the  contract,  continued 
executory. 

Where  a  perfon  receives  money  to  the  ufe  of  another  on  an  illegal 
contrad,  he  is  not  allowed  to  retain  it,  but  mud  pay  it  over  to  the 
perfon  for  wbofe  ufe  he  received  it.  (a) 

2.  Of  Money  Paid  fir  V furious  Intereft,  either  on  a  loan  of  Money 
or  a  Pledge  of  Goods, >]    By  the  flat  12  Ann%  ftat.  2.  c.  16.  the 
taking  of  more  than   5/.  per  cent,  is  declared  illegal,  and  the 
contrail  void ;  the  borrower  therefore,  if  he  pays  more  than 
legal  intereft,  may  recover  back  the  eicefs :  (k)  for  this  ftatute, 
it  is  faid,  (r)  was  made  to  prote&  needy  and  neceflstous  petfons 
from  the  oppreffion  of  ufurers  and  monied  men,  who  are  eager 
to  take  advantage  of  the  diftrefs  of  others ;   whilft  they,  on  the 
other  hand,  from  the  prcflure  of  their  diftrefs,  are  ready  to  come 
into  any  terms,  and  with  their  eyes  open  not  only  break  the  law, 
but  complete  their  own  ruin.    The  borrower,  however,  cannot 
avoid  the  contra£fc  and  recover  the  principal  and  legal  intereft, 
but  only  the  excels  of  intereft  \  although  the  lender  is  liable 
upon  the  ftatutc,  if  convi&ed,  to  the  penalty  of  treble  the  fum 
lent,  which  can  only  be  recovered  by  adion  of  debt,  (</) 

It  is,  indeed,  reported  in  the  cafe  of  Tomkins  v.  Bernett,  (r) 
that  where  three  were  bound  in  an  ufurious  obligation,  one  of 


». 


(»)  Left.  %i%.  and  eke  J  by  Li.  Mansfield,  m  Doug.  47 1. 
(#V  Vide  Tenant  v.  Elliot,    1  Bos.  fcf  Pul.  3.  Farmer  v.  Ruflcll,   , 
296. 

(#)  Bo&nquet  v.  Dalbwood,  Cat.  Temp.  Talbot,  38.    Seeal/o  Fitzrdy 
—   —•       1  Term  Rep.  153. 
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them  paid  fome  part  of  the  money,  and  afterwards  the  obligee 
brought  debt  againft  another  of  the  obligors,  who  pleaded  the 
ftatute  of  ufury,  and  avoided  the  bond :  and  now  the  obligor 
that  had  paid  fame  part  of  the' money  without  caufe  to  the  obligee,, 
Jbfougfatan  indebitatus  affumpftt  againft  him  to  recover  back  that 
money ;  Trebyt  Ch.  J.  allowed  that  where  a  man  pays  money  on 
a  miftake  in  an  account,  or  where  one  pays  money  under  or  by 
a  mere  deceit,  it  is  reafonable  he  Ihould  have  his  money  again  ; 
|     but  where  one  knowingly  pays   money  upon  an  illegal  confider- 
I     ation,  the  party  that  receives  it  ought  to  be  puntfhed  for  his  of- 
fence }  and  tftcparty  who  pays  it  is  particept  criminis,  and  there 
is  no  reafon  that  he  Ihould  have  his  money  again  ;  for  he  parted 
with  it  freely,  and  volenti  notifit  injuria. 
Bttt  in  Smith  v.  Brom/tj,  (f)  Lord  Mansfield  makes  the  follow* 
i      ing  observation  upon  the  cafe  of  Tomkins  v.  Bernett,  <(  This  cafe 
I     has  been  often  mentioned,  and  I  have  often  had  occaGon  to  look 
j      into  it;    but  it  is   fo   loofely  reported,  and   (luffed  with  fuch 
ftrange  arguments,   that  it  is  difficult  to  make  any  thing  of  it. 
One  book  *  fays  it  was  determined  by  Lord  Holt  \  another  f  by 
Lord  Trcbj.     Certain  it  is,  it  was  only  a  nifi  prius  cafe.     I  think 
the  judgment  may  have  been  right,  but  the  reporter,  (Salktld,} 
not  properly  acquainted  with  the  fa£ts,  has  recourfe  to  falfe  rea- 
fons  in  fupport  of  it     The  cafe  mult  have  been,  as  I  take  it, 
an  aftion  to  recover  back  what  had  been  paid  in  part  of  principal 
and  legal  intereft,  upon  an  ufurious  contract ;  and  therefore  the 
a£fcion  would  hot  lie ;  for  fo  far  as  principal   and  legal  intereft 
went,  the  debtor  was  obliged,  in  natural  juftice  to  pay,  therefore  he 
could  not  recover  h  back.    But  for  all  above  legal  intereft,  equity 
will  affift  the  debtor  to  retain,  if  not  paid,  or  an  a&ion  will  lie  to 
recover  back  the  fur  plus*  if  the  whole  has  been  paid/   The  re- 
porter, not  feeing  this  diftin&ion,  has  given  the  ab'furd  reafon, 
that  volenti  non  Jii  injuria  j  and,  therefore,  the  man,  who  from 
mere  neceulty,  pays  more  than  the  other  can,  in  juftice,  de- 
mand, and  who  is  called,  in  fome  books,  the  Have  of  the  lender, 
'  {hall  be  faid  to  pay  it  willingly,  and  have  no  right  to  recover  it 
back;  and  the lender  fball  retains  though  it  is  in  order  to  prevent 
this  oppreffion  and  advantage  taken  of  the  wet flity  of  others, 
that  the  law  has  made  it  penai  for  him  to  take. 


tf\  D**r.  6yj.inn*lu   £*«K  Co**. 
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So,  when  exorbitant  and  Hlcgal  intcreft  is  received  upoa  m 
pledge,  iniibitgtus  affumfftt  Jjes  to  recover  it  bac)t. 

Thus,  in  the  9afc  of  4Jilty  ?.  Rtytoljs,  (g)  which  was  an  a&Oft 
for  money  had  and  received  tp  the  plaintiff's  ufe  ;  and  the  cafe 
refer ved  for  the  consideration  of  the  court  was,  that  the  plain? 
tiff  had  pawned  plate  fpr  three  years  with  the  defendant  for  ao/.  5  af 
the  end  of  three  years  the  plaintiff  came  to  redeem  it  ^  the  defends 
ant  then  infilled  to  have  to/,  for  intcreft  j  which  t|ie  plaintiff  re* 
fufed,  but  he  tendered  4/.,  Rowing  4/.  to  be  more  than  legal  U^ereft; 
thisj  however,  {he  df  fegd§nt  declined  to  accept,  and  they  parted : 
at  forae  fnonth*  difta#£e  the  plaintiff  came  and  n^ade  a  fecou4 
tender  of  the  4/.  $  bpt  the  defendant  ftill  infifting  upon  19/.,  the 
plaintiff  paid  it,  and  had  hi*  gopds :  and  afterward  brpnght  thif 
a&ipn  for  the  fiirplm  beyond  legal  intexpft. 

It  was  argued  by  the  counfel  for  the  defendant,  that  there  waf 
no  cpl?ur  to  lay  the  plaintiff  paid  the  .money,  either  by  miftakf 
or  force,  it  beipg  ftat^d,  that  he  fcnew  the  4/.,  which  he  ha^ 
tenured,  wasbeyofid  the  legal  ip*cieft$  and  he  did  if  vith  hi# 
eyes  open,  having  another  remedy  for  his  goods  by  trover,  after 
tender  of  the  legal  igtergft  \  therefore  it  fell  w^in  the  yule  wktiSi 
non  Jit  injuria. 

jiut  die  epurt  &id :  '<  Tbf  &**  <tf  payments  bf  fujfla^jor  totk$ 
are  upt  to  J>e  difputed;  but  this  cafe  is  neither ;  for  the  plffrit}ff  ipnew 
wfapt  hf  did ;  ip  tha^  lies  theftrength.of  thepbje&ion:  but  we  do  off 
think  the  ren4$r  pf  the  4/.  wjll  hiirt  him»  for  a  maq  may  tender  too 
much,  though  a  tender  pf  too  little  is  bad »  *n£  where  .a  man  doe* 
X)9t.JcBpw.6jtt£tly  what  i*  4m$»  he  199ft,  at  hi$  peril,  take  care  to 
tepder  *ppugh.  We  thfrk  *W>  that  thi*  is  *  payment  by  #w 
ppUioQ ;  the  plaintiff  might  have  fuch  an  immediate  want  of  hie 
gp?4*>  ti)¥  an  |&9n  jaf  Jrvfpr  will  not  do  his  bufinefe.  Wher<5 
the  r^ile  wlenti  n*m  ft  jqjvria  is  .applied,  it  muft  be  where  th? 
party  had  fc^  frfedom  tf  c#erdfiog  his  will,  which  this  man  ha<i 
npt:  ^rf  jmiII  fekf  ft  tep*i*t  tb«  WH>ey  retylpg  oil  his  legal  r$« 

As  the  jplaintiff,  in  this  form  of  aftfen,  muft  make  out  aa 
equitable  title  to  recover ,  fp  the  defendant  may  repel  it  by  cir- 
cwpftances  which  will,  in  e^yity,  $onftitute  a  defence. 

(g )  Sir*.  915.   to  46  Fjftroy  9.  QwjDim,  1  TVrm  J?£.  153. 

I  a  Thus, 


/ 
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'  Thus,  in  the  cafe  of  Jefions  v.  Brooke,  (t>)  which  was  an  a£Hon 
for  money  bad  and  received ;  And  upon  a  rule  to  fhow  caufe  why 
the  verdi&  obtained  for  the  plaintiff  fliould  not  be  fet  afide,  and 
a  nonfuit  entered,  Lord  Mansfield  reported  as  follows :  "  The 
plaintiff  and  defendant  were  both  brokers :  the  defendant  wanted 
to  purchafe  a  parcel  of  goods,  which  had  been  diftrained  for 
rent,  but  had  ftp  money.  He  applied  therefore  to  the  plaintiff; 
who  on  the  12th  of  November,  1777,  lent  him  45/.  upon  his 
note  of  hand,  payable  on  demand.  At  the  fame  time  it  wa» 
agreed  that  the  plaintiff  fhould  have  half  of  the  net  profits, 
which  fliould  be  made  of  the  goods,  upon  the  refale  of  themr 
over  and  above  the  note  of  hand.  Two  hours  after  the  fale, 
payment  of  the  note  of  hand  was  demanded  by  the  plaintiff,  in 
order  to  force  the  defendant  to  fell  the  whole  of  the  goods  to 
him ;  and,  as  an  inducement,  the  plaintiff  offered  him  3/.  pro- 
fit,  which  the  defendant  refufed ;  and  fold  the  goods  afterwards 
for  5/.  profit.  ^The  plaintiff  paid  the  45/.  to  the  landlord,  by  the 
dire&ion  of  the  defendant,  and  put  a  man  into  poffeflion  on  the 
night  of  the  fale.  The  note  was  repaid  on  the  aift  of  the  fame 
month.-  This  a&ion  was  brought  for  2L  10s.  the  half  of  the 
net  profits  for  which  the  goods  were  refold.  Towards  the  end 
of  the  caufe  it  ftruck  me,  that  this  contract  was  ufurious]  on 
the  part  of  the  plaintiff *  becaufc  he  was  to  have  half  of  the 
profits,  and  was  to  run  no  rifle.  The  jury  found  a  verdift  for 
the  plaintiff,  fnbjeft  to  the  opinion  of  the  court,  upon  the 
queftion,  whether  this  contraft,  was  ufurious  or  not  i 

The  court  were  of  opinion,  that  the  demand  of  the  furplus  was 
an  exorbitant  demand,  and  therefore  ought  not  to  be  recovered. 
And  Lord  Mansfield  hid:  ««  This  is  ana&ionfor  money  had 
and  received ;  and  therefore  it  is  analogous  to  a  bill  in  equity. 
The  ground  of  the  a&ion  is  to  recover  half  the  net  profits 
anting  by  the  refale  of  certain  goods  purchafed  by  the  defendants, 
4s  ftated  in  the  reports  .  The  general  queftion  is,  whether  ?the 
plaintiff  ought  to  recover  in  an  a&ion  for  money  had  and  rt-> 
c?ived  ?  that  is*  whether  it  isagainft  confeience  that  the  defend* 
ant  fliould  retain  the  whole  profits  of  the  goods  in  queftion  to 
hiirifelf  ?  There  are  two  grounds,  either  of  which  is  an  anfwer 
to  the  a&ion.     ift/  If  the  contra£t  be  ufurious  within  the  ft  a- 

(A)  Cotvf*  793. 
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tute :  or,  2d,  Though  not  ufury  within  the  ftatute,  if  it  be  an  un- 
confcionable  bargain. 

"Now  to  confider  this  cafe  in  the  light  of.  an  ufurious  con- 
trad.     There   is  no   contrivance  whatever  by  which  a  man  can 
cover   ufury.    Here  are  two  brokers.     One,  whd  is  the  defend* 
ant,  wants  to  buy  goods  that   were  upon   fale  \  and   the  other 
agrees  to  lend  him  money  for  that  purpofe  \  but  he  is  to  lend  it 
upon  the   terms  of  being  paid  both  principal  and  in te re  it  from 
the  time  the  loan  commenced.     It  is  true,  no   rate  of  intereft 
is  referred  in  the  n.ote :  but  is  made  payable  on  demand  :  from 
the  moment  of  demand  therefore,  it  would  carry  intereft ;  and 
the  plaintiff  had  it  in  his  power  to  make  demand,  the  very  in* 
ftant  the  bill  was  delivered.      Befides  this,  he   does  not  even 
truft  the  defendant  with  the  pofleflion  of  the  money  in  his  own 
hands.     But  when  the  goods  are  bought,  and  not  before,    he 
pays  the  money  to  the  landlord  for  the  defendant.     Within  two 
hours  after  he  demands  the  money,  and  then  the  note  begins  tp 
carry  intereft.     He  was  not  bound  by  the  agreement  to  givp 
credit  for  a  moment.    So  that  there  was  no  fort  of  rifle  whatfo- 
ever ;  and  in  fad,  as  foon  as  the  money  was  pajd,  a  man  was 
put  into  pofleflion  for  himfelf,  as  well  as  for  the  defendant,  the 
note  therefore  was  payable,  with  intereft  from  the  time  of  dc: 
manding  payment,  and  he  has  pofleflion  of  the  goods :    that  was 
manifeftly  with  a   view  to  fecuie  to  himfelf  the  furplus  ad- 
vantage  which  he  had  ftipulated  for  upon  a  refale.    Jtoth  parties, 
from  their  fituation,  knew  there  would  neceflarily  be  a  profit. 
It  deems  to  me  therefore,  that  the  intention  of  the  contract  was 
to  get  more  than  principal  and  legal  intereft  upon  the  nptc, 
which  is  ufury  within  the  meaning  of  the  ftatute*    But  fuppofc 
it  were  not  ftri&ly  ufurious,  (hall  a  man  in  an  action  for  money 
had  and  received,  which  is  an  equitable  action,  and  founded  in 
conscience,  recover  an  unmeafurable  and  exorbitant  .demand  as 
this  ?    Moft  clearly  he  ihall  not.    Therefore  upon  either  ground^, 
the  vcrdiift  mud  be  let  afide,  and  the  nojifuit  entered." 

3.  Of  Money  Paid  to  a  Creditor  at  a  Confederation  for  hit  Jigning 
s  Bankrupt9/  Certificate^  fefc .]  By  the  ftat.  5  Geo.  2,  p.  30.  f.  1  ir 
u  Every  contract  or  agreement  made  with,  or  fecuiity  given 
«  from  the  bankrupt  himfelf,  or  any  perfen  on  his  behalf,  as  the 
u  cpnfideration  for  figning  his '  certificate,  U  abfolutcfy  void:* 
And  U  has  been  determined,  that  where  money  is  paid  to  a  crcr 
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dittit,  ft  a  tdufldersttfott  fo¥  figning  die  certificate  of  a  bankrupt, 
it  may  be  recovered  back  by  a&ion  of  indebitatus  affatnpjtt :  for 
Where  contrails  or  tranfa£tions  are  triad*  void  by  pofittte  fta- 
tutes,  for  the  lake  of  prote&ihg  6he  let  of  men  ftoih  another ; 
die  one,  froin  their  fixation  *nd  condition,  being  liable  to  be 
oppfetfed  or  itapofed  bfltn  by  the  other  s  there  the  patties  ate 
botcohfidtTt&MpaHdfte*. 

Thus,  ih  the  cafe  of  Smith  v.  Bromley,  (#)  which  was  in  aflioft 
ici  money  had  Kttd  redefred  to  the  plaintiff's  ufe  under  the  foU 
towing  circuihftance* :  The  plaintiff's  brother  hivirtg  cdmmhted 
ail  i&  of  bankruptcy,  the  defendant,  being  his  chief  creditor, 
took  out  a  cofcmi&6h  agiihft  hiAi,  but  afterwards  finding  no  di- 
vidend likely  to  be  tnade,  rtfufed  ib  fign  his  certificate.  But 
oh  frequent  application  slid  earned  intreaties  rhade  by  thft 
fcanKfupt  to  one  fitter,  a  tradefihan  in  town,  and  an  iritU 
ifiate  friend  6f  th*  defehdafct,  Who  lived  ift  Gbt/Bire,  He  got 
dKver  to  #rite  tb  Ate  defendant  fe^eiral  tiihes ;  and  he  at  htft 
£f£vaDed  oh  die  defendant  t6  fend  hith,  [Oliver,)  i  letter  of  at- 

tefhey,  ejtfpo*etfrig  him  to  fig*  the  Certificate,  nrhich  O/fta- 

would  bdt  dtf,  ittlftft  the  bankrupt,  br  fomebody  for  him, 
Wfald  advadce  4b/,,  ifid  gite  a  note  for  so/,  more,  and  *hieh, 
<&  Ofitrfr**  figttlng  die  certificate  fir  the  defendant;  the  plaintiff, 
t#h6  #as  the^  bahiru£t*s  After,)  paid,  and  gave  to  Oliter  ao 
dttdlffgly,  wno  thereupon  gat*  hef  a  teceifft  fet  the  money, 
f  ttihifipg  to  feturh  It  if  die  ctttificate  fras  hot  allowed  by  the 
&fct*eth*.  The  fcettlfieafc  Was  allowed.  The  plaintiff  aftettfaf ds 
fcfttfght  he^r  itilbti  againft  OHbcr  to  ree6ve*r  back  the  40A 
fed*  that  iOi6n  6onling  tm  to  be  tried  tefote  Lord  Jf*^ 
^MT9  HGtildbtf,  at  thb  fittings  aftft  Uft  7W*ty  ?>r*,  1759, 
alkt  It  tne4i  appearing  that  till**  had  aflually  paid  ovet  bo 
ittdunted  ft*  the  46/.  t*  Jtoafcfy,  and  his  loidffiip  being  clearly 
£f  6jfifiitffi,  that  fafch  a&ioii  would  not  lie  againft  the*  ^laihtirk 
*#ft  igetit,  WRd  had  Sflttally  applied  die  tntmey  to  \he  purpofe 
for  which  it  %tt  fcaid  ft  him,  the  plaintiff  Was  tonfuifedj  and 
therefore  brought  the  prefent  aftion  againft  Bromley  himfclf, 
Which  knifing  on  to  be  tried,  It  was  pfotfed  that  the  money  Was 
fttaVtfd  bf  6tofr%  ahd  paid  o*et  t»  the  defendihi 
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It  was  contended  for  the  plaintiff,  that  tbU  money  waft  paid* 
cither  without  confideration,  or  upon  one  that  waa  illegal*  and*  in 
either  cafe,  was  recoverable  back  by  this  a&ion. 

For  the  defendant  it  was  argued,  that  there  was  certainly  a 
confideration  for  the  payment  of  the  money,  to  wit,  the  figning 
of  the  bankrupt's  certificate ;  that  if  this  confideration  waa  it 
legal,  the  plaintiff  was  particeps  triminis  s  and  had  paid  it  volun* 
tarily,  knowingly,  and  without  any  deceit* 

But  Lord  Manxjuli  was  of  a  different  opinion,  and  faid :  ''  It 
was  iniquitous  and  illegal  in  the  defendant  to  take,  and  therefore 
it  was  to  to  detain,  this  40/.  If  a  man  makes  ufe  of  what  ia 
in  his  own  power  to  extort  money  from  one  in  difttels,  it  ia 
certainly  illegal  and  opprdCve,  and  whether  it  was  the  bankrupt 
or  his  fitter  that  paid  the  money  it  is  the  fame  thing.  The 
taking  money  for  figning  of  certificates  is  either  an  oppreffioa  on 
the  bankrupt  or  his  family,  or  a  fraud  on  his  other  creditors. 
It  was  a  thing  wrong  in  itfelf  before  any  provifion  was  made 
againft  it  by  the  ftatute ;  for  if  the  bankrupt  has  conformed  to  all 
that  the  laws  require  of  him,  and  has  fairly  given  up  his  all,  the 
creditor  ought,  in  juftice,  to  fign  tus  certiBcate ;  but,  on  the  other 
hand*  if  the  bankrupt  has  been  guilty  of  any  fraud  or  conceal* 
ment,  the  creditor  ought  not  to  fign  for  any  confideration  what- 
ever.  If  any  near  relation  is  induced  to  pay  the  money  for  the 
bankrupt,  it  is  taking  an  unfair  advantage,  and  torturing  the 
compaflion  of  his  family :  if  it  is  the  money  of  the  bankrupt 
himfelf  it  is  giving  one  creditor  his  debt  to  .the  exelufiou  of  the 
others,  and  a  fraud  upon  them.  As  to  the  cafe  eked  from 
Pare  WiUwmi,  620,  that  only  afieded  the  perfbn  who  petitioned. 
There  might  have  been  fufficient  of  the  creditors  in  number  and 
value  to  fign  without  him,  and  he  had  a  right  to  compromise  It 
upon  what  terms  he  pleafed.  The  petitioning,  or  nor,  was  in- 
tody  in  his  own  power,  and  not  like  the  prefcnt  cafe.  It  ia 
argued,  that  as  the  plaintiff  founds  her  claim  on  an  illegal  aft, 
ihe  lhall  not  have  relief  in  a  court  of  juftice.  But  .fee  did  not 
apply  to  the  defendant  or  his  agent  to  fign  the  certificate  00  an 
improper  or  illegal  confideration,  but  as  the  defendant  infifted 
upon  it,  (he  in  compaflion  to  her  brother  paid  what  he  required* 
If  the  a&  is  in  itfelf  immoral*  or  a  violation  of  the  general  laws 
of  public  pftlicy,  there  the  party  paying  fhaU  not  haae  this 
a&ion  •,  for  where  both  parties  are  equally  ciiminal  againft  fuch 
gcnctallaws,  the  rule  is,  ftikr  efi  conditio  Jiftndniiis.    But  there 
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are  other  laws  which  are  calculated  for  the  prote&ion  of  the  fab-  , 
je£k  againft  opprefiion,  extortion,  deceit,  &c.  If  fuch  laws  aro 
violated)  and  the  defendant  takes  advantage  of  the  plaintiffs  con- 
dition or  fituation,  there  the  plaintiff*  {hall  recover  :  and  it  is  af- 
tonifliing  that  the  reports  do  not  diftinguifh  between  the  violation 
of  one  fort  and  the  other."  The  jury,  under  his  lordihip's  di- 
rection, found  a  verdict  for  the  plaintiff,  40/.  damages. 

4.  Of  Money  Received  on  Illegal  Wagers,  &p,}~» If  a  wager  be 
made  on  a  boxing  match,  and,  on  the  event  happening,  the  win- 
ner  receives  the  money,  it  cannot  be  recovered  back  by  the  lofer  1 
for  where  one  knowingly  pays  money  upon  a  confideration  exe- 
cuted, which,is  in  itfelf  immoral  and  illegal,  and  where  the  parties 
are  equally  criminal,  the  rule  is,  in  pari  deliff 0,  potior  eft  conditio  de- 
fendentiif  not  becaufe  the  defendant  is  more  favoured,  or  entitled 
in  confcience  to  retain  the  money,  but  becaufe  the  plaintiff  can* 
pot  make  out  a  conscientious  claim  to  recover  it  back,  (t) 

But  where  money  is  paid  upon  an  illegal  wager,  and  the  perfon 

paying  it  wiihes,  before  the  event  happens  which  is  to  decide  the 

wager,  to  put  an  end  to  the  wager  altogether,  he  may  do  fo,  and 

recover  back  the  money  fo  paid  by  a&ion  of  indebitatus   af* 

JumpfiU 

Thus,  in  the  cafe  of  Tappenden  and  others,  affignees  of  Bray, 
V.  Randall,  (I)  which  was  an  a&ion  of  indebitatus  affumpfit  for 
money  had  and  received ;  at  the  trial  a  verdift  was  found  for  the 
plaintiffs,  damages  11 61.  fubjeft  to  the  opinion  of  the  Court  of 
Common  Pleas,  on  the  following  cafe:  "  Bray  duly  became  bank- 
rupt, and  a  commifiion  was  ifliied  againft  him,  under  which  the 
plaintiffs  were  declared  his  affignees.  On  the  12th  November, 
1800,  previous  to  any  a  ft  of  bankruptcy,  in  confideration  of 
210A  then  paid  by  Bray  to  the  defendant,  the  defendant  entered 
into  a  bond,  in  the  penal  fum  of  999I.  with  a  condition  as  fol- 
lows: "  Whereas  the  faid  William  Randall hath,  in  confideration 
«  of  205/.  to  him  paid  by  the  faid  John  Bray,  at  the  time  of  the 
V  fealinj  and  delivery  of  the  abovewritten  bond  or  obligation, 
«•  contra&cd  and  agreed  to  pay  unto  the  faid  John  Bray,  or  his 
**  afligns,  on  the  firft  day  of  May  in  every  year,  one  annuity  or 
«  clear  yearly  (urn  of  105/  until  he  the  faid  William  Randall, 


(J)  Vide  Bui.  N.  P.  132.   Cowp.  794,        (/)  iBos.andPul.  467, 
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heirs,  executors,  or  adminiftrators  can  prove,  by  evidence 
■"  or  otherwife,  to  abide  by  the  report  of  three  eminent  hop* 
"  merchants,  who  (hall  make  it  appear,  to  the  fatiafa£Hon  of  the 
"  faid  John  Bray,  his  executors,  adminiftrators  and  affigns,  that 
"  the  revenue  received  by  Government,  by  reafon  of  the  dudes 
44  now  aflefied  by  Parliament  upon  hops  grown  in  Grtat  Britain* 
•«  (hall,  in  the  prcfent  or  any  one  year  hereafter,  amount  to  a  full 
"  and  clear  revenue,  or  fum  of  2co,ooo/.  fnch  duties  to  be  taken 
**  according  to  thofe  at  prcfent  impofed  by  Parliament,  and  not  to 
M  be  afieded  by  any  fubfequent  alteration  whatever :  and,  for  fo- 
"  curing  the  due  payment  of  the  faid  annuity  of  105/.  until  fuch 
M  event,  the  faid  William  Randall hath  entered  into  the  above  writ* 
«  ten  bond,  or  obligation.  Now,  therefore,  the  condition  of  the 
"  above-written  bond  or  obligation  is  fuch,  that  if  the  faid  William 
u  Randall,  his  heirs,  executors,  adminiftrators  or  affigns,  {halt 
"  and  do,  from  the  day  of  the  date  of  the  above  bond,  well  and 
"  truly  pay,  or  caufe  to  be  paid  unto  the  faid  Jtkn  Bray,  or  his 
'*  affigns,  one  annuity,  or  clear  yearly  fum  of  105 A  of  lawful 
"  money  of  Great-  Britain,  on  the  1  ft  day  of  May  in  each  and 
"  every  year,  without  any  dedudion  or  abatement  whatsoever, 
"  until  the  faid  William  Randall,  his  heirs,  executors,  or  ad» 
«  miniftrators  (hall  prove,  by  evidence  or  otherwife,  by  the  re* 
"  port  of  three  eminent  hop  merchants,  who  (hall  make  it  appear, 
to  the  fatisfaAion  of  the  faid  John  Bray,  or  his  affigns,  that  the 
revenue  received  by  Government  by  reafon  of  the  duties  now 
u  a&ffed  by  Parliament  upon  hops,  (hall,  In  the  prcfent  or  any 
u  one  year  hereafter ,  amount  to  a  full  and  clear  revenue  or  fum 
44  of  200,000/.  fuch  duties  to  be  taken  according  to  thofe  at  the 
"  prcfent  time  impofed  by  Parliament,  and  not  to  be  affe&ed  by 
u  any  fubfequent  alteration  therein,  and  (hall  and  do  make  the 
"  firft  payment  of  the  faid  annuity  of  105/.  on  the  firft  day  of 
u  May,  in  the  year  of  our  Lord  1 802,  then  and  in  fuch  cafe,  or 
"  cafes,  the  above* written  bond  or  obligation,  (hould  be  vend  and 
*  of  none  effed,  otherwife  it  (hall  be  and  remain  in  full  force  and 
"  virtue/9  Randall  received  the  a  1  o/.  in  purfuance  of  the  bond* 
Before  the  bringing  of  tins  a&ion  the  plaintiffs  applied  to  the  de- 
fendant, Rating  that  they  confidered  the  bond  to  be  illegal,  and 
demanding  the  fetura  of  the  aio/.  and  <$/•  iatereft,  which  was 
refuted, 

Lord 
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Lord  Alvanley,  Ch.  J.  faid,  *  It  appears  to  mc  to  be  clear  t)ut 
the  plaintifein  this  cafe  are  entitled  to  recover  back  the  money 
which  has  been  advanced  by  the  bankrupt.  In  the  prefent  tranf* 
nAion  there  was  no  moral  turpitude  whatever :  and  though  it 
hat  fometimee  been  held,  that  where  there  is  moral  turpitude  in  . 
the  contract,  the  court  will  not  allow. the  party  who  ha$  advanced 
-money  on  fuch  a  contract  to  recover  it  back  ?  yet  no  argument  of 
that  fort  can  be  urged  in  the  prefent  cafe.  The  .  fimpk  jftatcment 
of  this  cafe  is,  that,  after  the  money  had  been  paid,  but  before  the 
time  had  arrived  at  which  the  event  in  contemplation  of  the  par- 
ties contra&ing  was  to  take  place,  it  was  found,  out  that  the  con- 
trail was  illegal  *  and  therefore  the  money  paid  was  demanded 
back  again.  There  is  hardly  any  cafe  of  this  fort  in  which  the 
4ifttn£tion  between  immoral  and  illegal  tranfa&ions  has  not  been 
taken.  I  do  think  that  there  is  a  material  diitinftion  between 
wages  which  are  not  recoverable  on  account  of  feme  inconvenience 
which  the  public  may  fuftain  by  the  open  difcuffion  of  the  ques- 
tions to  which  they  give  rife,  and  thofe  which  are  in  themfelvet 
immoral.  In  the  prefent  cafe  one  party  has  paid  money  without 
any  consideration,  and  is  therefore  entitled  to  recover  it  back 
from  the  party  to  whom  he  paid  it." 

Heatb>  J.  "  I  am  of  the  fame  opinion.  It  feems  to  me  that  the 
diftinclion  adopted  by  Mr.  Juftice  Bullet  (m)  between  contra£U 
executory  ?nd  executed,  if  taken  with  thofe  modifications  which  he 
would  necefiarily  have  applied  to  it,  is  a  found  diftin£kion.  Un- 
doubtedly there  may  be  cafes  where  the  contra&  may  be  of  a  na- 
ture too  grofsly  immoral  for  the  court  to  enter  into  any  difcuffion 
of  it  *  a*  where  one  man  has  paid  money  by  way  of  hire  to  another 
to  murder  a  third  perfon.  But  where  nothing  of  that  kind  oo 
curs,  I  think  there  ought  to  be  a  locus  pqenitenti*,  and  that  a  party 
ihould  not  be  compelled  againft  his  will  to  adhere  to  the  coa- 
traa.,> 

The  other  Judges  were  of  the  fame  opinion ;  but  the  court  ot* 
fcrved,  that  in  an  aftion  for  money  had  and  receivcdaolhing  but  the 
net  fum  advanced,  without  intereft,  could  be  recovered  \  and  that 
the  veidia  muft  therefore  be  entered  for  the  no/.  *dy. 

(«)  Doug.  470. 

It 
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It  las*  indeed,  been  decided*  that  if  a  fan  of  money  be  de> 
pofited  upon  the  event  of  an  illegal  wager,  it  may  bo  lcwvciod 
back  even  after  the  event  of  the  wager. 

That,  is  the  eafe  of  L**mfkd$  v.  WbiUt  (n)  which  was  an 

a&ion  of  affumpfit  on  an  agrccaaent  made  on  the  1  ith  of  Jmnwcrjt 

<79?>  *7  which  the  defendant,  in  confideration  that  the  plaintiff 

bad  paid  him  100A  agreed  to  nay  the  plaintiff  300/.  "  if  articles 

forming  a  befit  of  peace,  and  figned  by  fome  official  changers,  by 

which  hostilities  would  eeafe,  and  would  not  recommence*  were 

oat  fettled  between  MngUmi  and  Fr*ns<,  on  or  before  the  1  ith  of 

$eptomttr$  17*7."    The  declaration  atfe  contained  the 

money  counts.    On  the  trial  before  Lord  ICrAwar,  Ch.  J.  it 

admitted  that  the  wager  was  illegal,  and  that  the  plaintiff  could 

not  recover  on  the  fpecial  count :  but,  by  the  direction  of  the 

learned  Judge,  the  plaintiff  obtained  a  verdict  for  the  100Z.  paid 

by  him  to  the  defendant,  which  the  defendant's  counfel  afters 

wards  moved  to  fct  afide  *  and  he  took  a  diftin&ien  between  cafes 

of  this  fort,  where  the  contrail  on  which  the  wager  turned  was 

tmttuui*  and  where  it  was  enuutory.    He  admitted,  where  a  wager 

is  illegal,  either  party  may  recover  back  his  depofit  fo  long  as  the 

FentraA  remains  executory^  that  is,  before  the  event  happens  which 

was  to  decide  the  wager  4  but  he  contended  that,  after  the  hap 

pening  of  fochan  event,  it  was  tee  late  for  the  lofcr  to  infill  on  a 

return  of  his  ftake. 

But  the  court  refilled  the  rule,  faying,  that  it  was  more  roofs  ' 
nant  to  the  principles  of  found  policy  and  juftiee  that  wherever 
jnoney  baa  been  paid  upon  an  illegal  consideration,  ic  may  be  re- 
covered back  again  by  the  party  who  has  thus  improperly  paid  it, 
than,  by  denying  the  remedy,  to  give  eStSt  to  the  illegal  coo- 
tn&  • 

An  aQion  will  He  to  recover  back  money  won,  and  paid  over  to 
fhc  winner  where  any  fraudulent  means  have  been  ufed,  fuch  aa 
falft  dice,  or  by  packing  of  cards,  &c«  (*) 

(»)  7  Tirm  Rep.  535.  2  £jh.  Rip.  629.  S.  C.  Bui  fa  th*  caft  $f 
▼aadyck  *.  Hewit,  1  B&  98.  in  *>bvb  Mr.  Jw/Nce  Le  Blsncfay,, 
44  The  ground  of  the  determination  in  LoMaufad*  v.  Whiti>  has  been  finoe 
*$  very  much  can  vailed,  io  a  later  cafe  of  Hovufom  v.  Han&ck>  [pojk  125.) 
**  where  it  was  confidered  that  money  depouted  upon  an  illegal  wager, 
**  and  paid  otct  to  the  winnei- ,  could  not  be  recovered  back  from  him." 


(a)  Harris  v.  Bowden,  Cro.  &6%.  90.  F.  N.  B.  95.  D.     Saalfo 
47«a>.I)^^.r\ftionuf><MtlwCaIe  lor  a  Deceit,  fA.  1.) 
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5.  Of  Money  iepofited  with  a  Stakeholder,  upon  an  Illegal  C'ontratt, 
trWager.y—lf  money  be  depofited  with  a  ftakeholder,  on  the 
event  of  a  battle  to  be  fought  by  the  parties  laying  the  wager,  and 
it  be  not  paid  over,  though  the  battle  be  fought,  each  party  may 
recover  from  the  (iakeholder  the  futn  depofited  by  him. 

Thus,  in  the  cafe  of  Cotton  v.  Thurland,  (p)  which  was  an  a&ion 
for  money  had  and  received,  to  recover  back  fifteen  guineas, 
which    hid  been  depofited  by  the  plaintiff,   as  his  (hare  of  a 
ftake,  in  the  defendant's  hands,  upon  the  event  of  a  boxing  match 
between  the  plaintiff  and  another  perfon.    There  was  fome  dif- 
pute  as  to  the  event  of  the  battle  which  was  fought,  the  plaintiff 
being  fuppofed  to  have  loft  it  by  ftriking  a  foal  blow ;  but  the 
defendant  having  been  warned  by  a  friend  of  the  plaintiff  not  to 
pay  the  money  over  till  the  parties  met,  and  the  matter  was  de- 
cided, the  defendant  promifed  that  he  would  not.     Mr.  Juftice 
Grofe,  before  whom  the  caufe  was  tried,  was  of  opinion  that  the 
money  having  been  depofited  with  the  defendant  for  an  illegal  < 
purpofe,  could  not  be  recovered  back  by  the  plaintiff  j  and  there- 
fore dire&ed  a  nonfuit.     But  a  rule  was  afterwards  obtained  to 
(how  caufe  why  the  nonfuit  (hould  not  be  fet  afide,  and  a  new  trial 
granted.     The  cafe  which  governed  the  opinion  of  the  learned 
Judge  at  the  trial  was  a  cafe  of  Camm  v.  Aider,  before  WUfon,  J. 
at  the  Wcrcefier  fpring  aflizes,  1 790.     It  was  an  a£tk>n  for  money 
had  and  received,  in  which  it  appeated   that  the  plaintiff  and 
another  perfon  depofited  in  the  defendant's  hands  five  guineas 
each,  as  a  wager,  upon  the  event  of  a  boxing  match  between  the 
plaintiff  and  another  man.     The  battle  was  fought,  and  the  aftion 
was  brought  only  to  recover  the  five  guineas  depofited  by  the 
plaintiff:  but  WUfon,  J.  upon  the  opening  of  the  cafe,  was  of 
opinion,  that  the  tranfaftion  was  illegal,  and  nonfuited  the  plain- 
tiff.    And  he  cited   a  cafe  determined  by  Lord  Mansfield,  at 
Guildhall,  where  a  perfon  lent  50/.  to  another,  who  was  to  fight 
for  that  Aim,  upon  condition  that,  if  he  won,  he  was  to  have  the- 
50/.  again.     The  borrower  won  the  battle,  and  the  a&ion  was 
brought  againft  him  by  the  lender  to  recover  the  50/.  fo  lent ;  but 
Lord  Mansfield  thought  the  tranfa&ion  illegal,  and  nonfuited  the 
plaintiff. 

(p)  5  Term  Rep.  405.  Vide  Lacaufladc  v.  White,  ante,  123;    And  fit 
pifuey  on  Gaming  and  Wagers,  cap*  2* 

The 
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•  The  court,  however,  in  this  cafe,  determined  that  the  plaintiff 
was  entitled  to  recover  \  and  they  accordingly  made  the  rule  ab- 
solute for  fetting  afide  the  nonfuk. 

Lord  Kenyon9  Ch.  J.  faid, *«  This  aft  ion  is  brought,  not  againft 
one  0/  the  parties  laying  the  wager,  but  a  (lake-holder  \  and  there* 
fore  this  is  not  like  the  cafe  of  a  policy  of  in fu ranee,  where,  the 
rifle  having  been  run,  the  party  has  attempted  to  recover  his  money 
again.  I  cannot,  indeed,  diftinguifh  this  cafe  from  that  which  was 
tried  before  Mr.  J.  Wilfon  \  for  though  it  was  agreed,  on  all  hands, 
that  the  battle  in  that  cafe  was  won  by  one  of  the  combatants,  I  think 
this  was,  in  efre£t,the  fame  thing.  But  that  was  only  a  determination 
at  Nifi  Prim  \  and,  in  the  hurry  of  bufinefs  of  that  kind,  the  molt 
able  Judges  are  liable  to  err.  To  that  decifion  I  cannot  give  my 
confent.  If  the  defendant  in  this  cafe  had  paid  over  the  money  to 
the  winner,  perhaps  he  would  not  have  been  anfwerable  in  this 
a&ion  :  but  here  the  money  is  dill  in  his  hands ;  and  therefore  I 
think  that  the  plaintiff  may  reeover  it  from  him." 

AJbburfli  J.  faid,  "  I  am  of  the  fame  opinion :  there  is  neither 
equity  or  conscience  on  the  part  of  the  defendant ;  for  if  the  con* 
trad  were  illegal  between  the  parties  to  the  wager,  yet  as  long  at 
the  money  remains  in  his  hands  he  is  anfwerable  to  fome  one  for 
it :  and  if  the  event,  on  which  the  wager  was  Jaid,  be  not  de- 
cided, he  ought  to  reftore  one  half  of  the  money  to  each  party.* 

But  where  money  depofited  upon  an  illegal  wager  has  been  paid 
over  to  the  winner  by  the  confent  of  the  lofer,  the  latter  cannot  af- 
terwards maintain  an  a&ion  againft  the  former,  to  recover  back  hit 
depofit. 

Thus,  in  the  cafe  of  How/on  v.  ffaneoci,  (q)  which  was  alfo  an 
aftion  of  indebitatus  ajfumpftt  for  money  had  and  received*  It  ap- 
peared that  the  plaintiff  and  the  defendant  had  laid  two  wagers,  the 
one  of  jo/,  and  the  other  of  3/.  1 6/.  on  the  event  of  a  horfe-race, 
prohibited  by  the  ftatute  10  Geo.  2.  c.  19.  f.  2.,  and  depofited  the 
money  in  the  hands  of  certain  (lake-holders.  The  event  having 
terminated  in  favour  of  the  defendant,  both  f urns  were  paid  over 
to  him, .the  firft  by  the  exprefs  direclion  of  the  plaintiff,  the  lat- 
ter, (as  the  jury  found)  with  his  concurrence  ;  and  the  prefent 
a&ion  was  brought  to  recover  back  thofe  fums  from  the  defend* 

{q\%  Term  Rep-.  f;c* 

ant. 
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aint.  It  w*s  infifted  at  the  trial,  oh  the  part  of  the  defendant,  that 
as  the  wager  had  been  fairly  won,  and  as  the  money  had  been  paid . 
to  him  with  the  confent  of  the  plaintiff,  the  latter  could  not  recover 
it  back  in  this  a&ion  ;  and  Mr.  Baron  Chambre  being  of  $is 
opinion,  nonfuited  the  plaintiff,  with  leave  to  him  to  move  to  fet 
afide  the  nonfuit,  and  to  enter  a  verdi&  for  13/.  idr.  if  the  Court 
of  Rings  Bench  fhould  be  of  opinion  that  he  was  entitled  tp  re- 
cover :  but  the  court  determined  that  the  plaintiff  was  not  en- 
titled to  recover,  and  that  the  nonfuit  was  proper. 

Lord  Kenyon,  Ch.  J.  faid,  "  There  is  no  cafe  to  be  foynd 
where,  when  money  has  been  aQually  paid  by  one  of  two  parties 
to  the  other  upon  an  illegal  conttaft,  both  being  partidpes  criminir, 
an  a&ion  has  been  maintained  to  recover  it  back  again  i  and  the 
authorities  which  have  been  referred  to  of  the  two  learned  Judges 
in  the  Court  of  Common  Pleas  *  are  in  favour  of  the  defendant's 
lights  to  retain  the  money  fo  paid.  Here  the  money  was  not  paid 
on  an  immoral,  though  on  an  illegal  confideration ;  and  though  the 
law  would  not  have  enforced  the  payment  of  it,  yet,  having 
been  paid,  it  is  not  againft  conscience  for  the  defendant  to  re- 
tain it*  This  is  very  different  from  the  cafe  otLacauftde  v.  White* 
where  the  money  was.  recovered  from  the  ftake-holder  before  it 
had  been  paid  over. 

In  the  cafe  of  Edgar  and  another,  affignccs  of  Carden%  a  bank- 
rupt, v.  Fowler%  and  another,  (r)  where  credit  was  given  by  in- 
furance  brokers,  in  an  account  delivered  in  by  them  to  an  under- 
writer for  the  premiums  of  re-affurances,  declared  illegal  by  the  ftat. 
19  Geo.  2.  c.  37.  after  which  the  aflured  gave  notice  to  the  brokers 
not  to  pay  tfie  money  over  to,  the  underwriter,  and  indemnified 
them  for  withholding  it.  It  was  determined  that  the  underwriter 
could  not  maintain  an  a&ion  againft  the  brokers  to  recover  fuch 
premiums  as  for  money  had  and  received  by  them  to  his  ufe,  the 
tranfa&ion  being  illegal,  and  the  money  not  having  been  actually 
paid,  but  only  credit  given  for  it  in  account. 

Lord  EUmhmtgb,  Ch.  J.  faid,  «  The  money  does  act  appear 
to  have  been  aduaJly  paid  into  the  defendant's  hands*  In  «&  of 
illegal  trsnfa&ion*,  it  may  always  be  ftopped  while  it  is  in  4r*njh* 

■ 

a  Buller,  Juft.  m  Tenant  v.  Elliott,  1  Bu.  and  Pul.  j.  And  Eyre , 
Ch.  J.  in  Farmec  v.  RttflfcU,  lb.  29*.        (r)  3  Eafi  Ref.  222. 

3  to 
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to  the  perfon  who  is  entitled  to  receive  it.  If,  indeed,  this  had  keen 
a  legal  tranfaftion,  the  money,  perhaps,  might  have  been  con- 
fidered  as  paid.  But  we  will  not  aflift  an  illegal  tranfr&ion  in 
any  refpeffc.  We  leave  the  matter  as  we  find  it :  and  then  tte 
maxim  applies,  melior  eft  conditio  p  ffidentis.  We  cannot  confider 
this  as  money  paid  for  the  ufe  of  the  bankrupt :  no  money  has, 
in  faQ,  been  paid,  but  only  an  account  ftated.  If  we  were  to 
fuftahi  the  plaintiff's  demand,  we  fhould  be  compelling  the  execu* 
tkm  of  an  illegal  contra  A,  as  if  it  were  a  legal  one. 

So,  this  a&iou  will  not  lie  to  recover  back  money  depofited  for 
the  ptirpofe  of  being  paid  to  one  for  his  intercft  in  foliating  a  par* 
don  for  a  perfon  under  fcntence  of  death. 

Thus,  in  the  cafe  of  Norman  v.  Cob,  (/)  which  was  an  a£tion 
for  money  had  and  received.  It  was  brought  to  recover  a  fum  of 
30/.  which  bad  been  depofited  in  the  hands  of  the  defendant,  un- 
der the  following  circumftanaes : 

One  Tunftell  being  under  fentence  of  death,  in  NewgaU%  the 
plaiotiff  was  prevailed  upon  to  lodge  that  fum  in  the  hands  of  the 
defendant,  to  be  applied  to  the  purpofe  of  procuring  him  a  par* 
don. 

On  the  cafe  being  opened,  Lord  £/Jonf  Ch.  J.  exprcfled  his 
doubt,  whether  the  a£tion  was  maintainable,  faying,  that  he  would 
hold  the  plaintiff  to  very  ftri&  proof  of  the  means  ufed  to  pro- 
cure th^  pardon ;  and  called  on  the  plaintiff's  counfel  to  (how 
upon  what  grounds  they  founded  their  right  to  recover. 

They  ftated,  that  Twnftall  was  a  man  of  good  character  before 
his  conviflion  \  that  one  Morland  being  a  perfon  of  good  con* 
ne&ions,  and  having  accefs  to  perfons  of  intercft,  the  money  was 
to  be  given  to  him  for  fo  ufing  his  intercft,  by  repTefenting,  in 
favourable  terms,  the  cafe  and  chara&er  of  TunftalL  His  Lord- 
ftrip  then  faid,  "  I  cannot  fuffer  this  caufe  to  proceed.  I  am  of 
opinion  this  a&ion  is  not  maintainable.  Where  a  perfon  inter- 
pofeshisintereft  and  good  offices  to  procure  a  pardon,  it  ought  to 
be  done  gratuitoufly,  and  not  for  money  :  the  doing  an  ad  of  that 
description  Ihould  proceed  from  pure  motives,  not  from  peru- 
*  niary  ones.    The  money  is  not  recoverable.9* 

(0  S  *>  **  25S- 
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6.  Of  Money  Paid  on  Illegal  Injur ances  in  the  Lattery,  &*,]— 
Money  paid  as  a  premium  for  illegal  infurancei  in  the  lottery  is 
recoverable  back,  by  a&ion  of  indebitatus  ajfumpfit  for  money  had 
and  received. 

Thus,  in  the  cafe  of  Jaques  v.  Golightly,  (/)  which  was  an  adion 
of  indebitatus  affumpfit  for  money  had  and  received.  At  the  trial  it 
was  proved  that,  on  the  id  of  January  %  1775,  the  plaintiff  in- 
fured  many  lottery  tickets,  in  various  manners,  at  the  defendant's 
office.  The  whole  amount  of  the  premiums  by  him  paid  was 
64/1  17/.  6d-  Upon  fome  of  the  chances  the  plaintiff  was  a  lofer, 
in  .more  a  winner.  The  balance  due  to  him  was  90/.  This  the 
defendant  refufed  to  pay,  alleging  that  the  infuring  was  illegal, 
but  infilled  on  retaining  the  premiums ;  and  upon  this  evidence 
a  verdift  was  found  for  the  plaintiff,  damages  64/.  1 7/.  bd.  The 
counfel  for  the  defendant  moved  for  a  new  trial,  upon  the  ground 
that  the  contra£t  was  void  and  illegal  by  the  flat.  14  Geo.  3. 
c.  76.  and  the  plaintiff  entitled  to  no  relief,  becaufehe  was  parti- 
ceps  criminisy  and  knowingly  tranfgreffing  a  public  law. 

But  the  court  refufed  the  rule,  and  determined  that  the  plaintiff 
was  entitled  to  recover  ;  and  De  Grey,  Clj.  J.  faid,  "  This  is  an 
application  for  favour  by  a  man  knowingly  tranfgreffing*  He 
fays,  and  fays  rightly,  that  the  infurance  contrail  was  null  and 
void.  He  has  therefore  a  fcruple  in  confcience  not  to  pay  the 
money  won  by  the  plaintiff,  becaufe  the  play  was  illegal j  but  he 
has  no  fcruple  to  receive  and  retain  the  confideration  money.  I 
think  the  verdi£l  right." 

Black/lone,  J.  faid,  "  Thefe  lottery  aQs  differ  from  the  (lock- 
jobbing  a£l  of  the  7  Geo.  2.  c.  8.  becaufe  there  both  parties  are 
made  criminal,  and  fubjetl  to  penalties ;  but  the  lofing  party  is 
indemnified  from  thofe  penalties,  in  cafe  he  fues  and  recovers 
back  the  money  loft  from  the  winner.  It  was  therefore  neceffary, 
in  the  preceding  claufe,  to  give  the  lofer  a  power  to  maintain  fuch 
an  a£tion.  But  here,  (on  the  part  of  the  infured,  the  contraft 
on  which  he  has  paid  his  money  is  not  criminal,  but  merely  void  \ 
and  therefore,  having  advanced  his  premium  without  any  con* 
fideration,  he  is  entitled  to  recover  it  back.9' 

(/)  2  JBl.  Rep.  1073.    See  ajfr  Jacques  v.  Withy,  1 H.  Bl  6$.  S.  P+ 
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So,  if  a  fenrant  illegally  infures  in  the  lottery,  and  pays  the  pre' 

■ 

inlums  of  infurahce  with  his  mailer's  moriey,  the  money  fo  paid 
may  be  recovered  back  by  the  mafter,  in  ah  a&ion  for  moAey  had 
and  received  again  ft  tne  lottery-office*  keeper.  • 

Thus,  in  the  cafe  of  Clarke  v.  Stee  and  JohnfoA,  (u)  which  waj 
alfo  an  aflioh  for  money  had  and  received.  At  the  trial,  a  verdiffc 
Was  found  for  the  plaintiff,  damages  459/.  4/.  4^  fubjeft  tb  the 
opinion  of  the  court,  upon  the  following  cafe : 

David  Wood  being  a  clerk  to  the  plaintiff,  a  brewer,  and  re- 
ceiving money  from  the  plaintiff's  customers,  and  alfo  negotiable 
notes  for  the  plaintiff's  ufe,  in  the  ordinary  courfe  of  bufinefs*  paid 
feveral  fums  with  the  faid  money  and  notes,  at  different  times, 
to  the  amount  of  459/.  4/.  qL  to  the  defendants,  upon  the  chances 
of  the  coming  up  of  tickets  in  the  ft  ate- lottery  of  j  77a,  con* 
trary  to  the  lottery  a&  of  the  faid  year  1 772* 

The  court  determined  that  the  plaintiff  was  entitled  to  recover  in 
ibis  aftion :  and  Lord  Mansfield,  Ch.  J.  faid,  "  This  is  a  liberal 
a£Hon,  in  the  nature  of  a  bill  in  equity ;  and  if,  under  the  circum*- 
fl^nces  of  the  cafe,  it  appears  that  the  defendant  cannot,  in  con- 
ference, retain  what  is  the  fubje£k*matter  of  it,  the  plaintiff  may 
well  fupport  this  a£Uon.  There  are  two  forts  of  prohibitions 
ena£ted  by  poGtive  law,  in  rcfpe£t  of  contra&s.  ift,  To  proteft 
weak  or  neceffitous  men  from  being  over-reached*  defrauded,  ot 
oppreffed.  There  the  rule  in  pari  deliclof  potior  eft  conditio  de- 
fendentis,  does  not  hold,  and  an  a£tion  will  lie  \  becaufe  where  the  ^/ 
defendant  impofes  upon  the  plaintiff,  it  is  nafper  (UUBurn*  /P^V 

The  next  fort  of  prohibition  is  founded  upon  general  rfcaforrt 
of  policy  and  public  expedience*  There  both  parties  offending  ate 
equally  guilty,  par  eft  deiiclvm,  et  potior  eft  conditio  defendentis*  The 
prohibition  in  the  lottery  a£t»  ftat.  1 2  Gtv>  III.  c.  63,  is  of  this  fort  % 
and  in  this  cafe  no  doubt  but  the  defendant  and  the  witneft,  Wood, 
were  equally  guilty.  Therefore,  at  Guildhall,  upon  the  firft  im- 
preffion,  I  was  of  opinion  againft  the  plaintiff;  becaufe  I  thought 
that  the  mafter  could  not  ftand  in  a  better  fituation  thah  the  fer- 
vant,  attd  the  fenrant  was  clearly  partiteps  crlfnmh*  but  I  changed 
toy  opinion  :  I  thought,  and  now  think,  the  plaintiff  dots  not  flit, 
as  ftaHdiflg  in  the  place  df  Wood,  his  clef k :  for  the  motley  and 
notes  which  Wood  paid  to  the  defendants  are  the  identical  notes 

(«}  Cwf.  197.  Loft.  7J6.  S  G. 
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?nd  money  of  the  plaintiff.  Where  money  or  notes  are  paid  boni 
fidef  and  upon  a  valuable  confideration,  they  never  (hall  be  brought 
back  by  the  true  owner ;  but  where  they  come  maid  fide  into  a 
perfon's  hands,  they  are  in  the  nature  of  fpecific  property ;  and  if 
their  identity  can  be  traced  and  ascertained,  the  party  has  a  right 
to  recover.  It  is  of  public  benefit  and  example  that  he  fhould  ; 
•but  otherwife  if  they  cannot  be  followed  and  identified,  becaufe 
there  it  might  be  inconvenient,  and  open  door  to  fraud.  Miller 
V.  Race,  I  Burr.  452.  The  identity  was  traced  through  different? 
hands  and  (hops.  Here  the  plaintiff  fues  for  his  identified  pro- 
perty, which  has  come  to  the  hands  of  the  defendants  iniquitoufly 
and  illegally,  in  breach  of  the  a£t  of  parliament*  Therefore  they 
have  no  right  to  retain  it ;  and  confequently  the  plaintiff  is  well 
ehtitled  to  -recover." 

But,,  in  the  cafe  of  King  v.  Scrap*,  (v)  which  was  an  a&ion  for 
faoncy  had  and  received,  brought  to  recover  feveral  fums  of 
money,  ftated  to  have  been  paid  by  the  plaintiff  to  the  defendant, 
for  illegal  infurance*  in  the  lottery,  in  the  years  1793  and  1794. 

A  witnefs  of  the  name  of  Filton,  called  by  the  plaintiff,  proved 
^that  he,  in  the  beginning  of  the  lottery,  contra&ed  with  the  cte- 
•faidant  to  infure  for  each  day  of  the  drawing,  at  a  fettled  price  of 
infurance  for  each  day  ;  that  he  made  insurances  with  different 
Jerfons,  on  his  own-  account,  which  he  re-aflhred  with  the  de- 
fendant, refervhig  to  himfelf  a  certain  profit  ptr  ant.  He  then 
proved,  that  King,  the  plaintiff,  as  well  as  other  perfons,  infured 
the  feveral  numbers,  which  he  mentioned*,  with  him  (the  witnefs), 
'which  he  daily  re-affured  with  Scrape,  the  defendant ;  but  added, 
that  he  never  informed  Scrap*  of  the  perfon*  whofe  numbers  he 
had  infured.  This  tranfaftion  was  in  1794.  Another  witnefc 
was  called,  who  proved  that  in  r  793,  King  had  infured  in  that 
year  with  Straps  but  that  on  the  balance  of  the  account,  the' 
plaintiff  was  in  defendant's  debt,  the  fums  £aid  by  the  defend* 
ant  having  exceeded  the  ifioney  received  as  premiums. 

:  Eyre,  Ch»  J.  (aid,  crThe  cafe  of  Clarft  v.  She*  (w)  does  not  come 
tip  to  the  prefent.    Here  the  plaintiff's  money  was  paid  over  to* 

;ti*e  defendant  by  the  plaintiff's  fervant;  the  property  pafled  di- 
rt £11  y  from  the  plaintiff  to  the  defendant,  and  he  could  follow 
it  into  the  defendant's  pofleflion.     But  in  the  prefent  cafe  the  pro** 

(.*)  1  EJp%  Rep.  432.  («r)  Ante,  129* 
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fcerty  is  changed  by  the  Intervening  contra£t  with  Fe/Unf  and  be- 
came Tefted  in  him  :  there  is  therefore  no  contra£k  with  the  de* 
fendant  in  this  aftion.  Though  there  may  be  fdme  doubt  as  to 
the  fituation  of  the  witnefs,  whether  he  was  not  the  agent  of 
the  defendant,  and  the  money  paid  to  him  for  the  defendant's 
life,  yet  as  there  is  no  dire£t  evidence  offered  to  fupport  it,  it 
mult  be  taken,  from  the  evidence  of  Felton,  to  be  otherwife,  and 
the  tranfa&ion  to  have  beta  on  his  own  account. 

As  to  the  tranfa£tion  in  1793,  as  it  there  appears,  that  after 
payments  and  allowances  on  both  fides,  there  was  a  balance  in 
favour  of  the  plaintiff,  he  therefore  can  have  no  right  to  main- 
tain an  aftion  for  money  had  and  received,  as  he  had  in  fa£t 
received  more  money  than  he  paid."  The  plaintiff  was  therefore 
ftonfuited. 

Sa,  money  paid  by  the  finfurer%  or  lottery-office  keeper  to  the 
infured  cannot  be  recovered  back. 

Thus,  in  the  cafe  of  Browning  v.  Morru%  (*)  which  was  an 
adion  for  money  had  and  received.  The  fads  were  as  follow : 
The  plaintiff  and  defendant  were  both  lottery-office  keepers }  and 
'during  the  drawing  of  the  lottery,  entered  into  an  agreement  mu- 
tually to  infure  the  number  of  a  ticket  with  each  other/  upon 
condition,  that  he  whofe  number  fliould  be  draton  on  the  day 
next  following  the  agreement,  fhould  receive  from  the  other  an 
undrawn  ticket,  or  the  value  of  it  at  the  market  price.  The  de- 
fendant's number  being  drawn,  he  chofe  the  price  of  an  un- 
drawn ticket,  which  came  to  14/.  3/.,  and  received  that  fum 
from  the  plaintiff.  The  next  day  each  infured  another  number, 
upon  the  fame  terms.  And  fo  the  contraft  continued  from  day 
to  day.  It  afterwards  happened*  that  the  plaintiff's  number  was 
drawn,  when  the  defendant,  inftead  of  complying  with  the  terms 
of  the  agreement,  as  the  plaintiff  had  done,  refufed  to  give  the 
plaintiff,  either  an  undrawn  ticket,  or  the  value  of  one.  Neither  of 
them  had  any  tickets  in  their  poflcflion,  the  confequence  of  which 
was,  that  the  contrail  was  illegal,  and  againft  the  ftatute.  But  the 
queftion  was  whether  the  plaintiff  was  entitled,  in  difaffirmance 
of  the  contrafi,  to  recover  back  the  fum  which  he  had  paid  upon 

this  illegal  tranfa&ion  i 

* 

(m)  C$v>f.  790,    See  ol/o  Drummond  v.  Decy,  1  E/ft  Rtp,  15a.  S.  Q>& 
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-  The  court  wore  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover ;  for  it  was  obferved,  the  plaintiff  did  not  bring  his  action 
for  money  paid  by  him  to' the.  defendant  for  injuring**  but  for 
money  paid  by  him  to  the  defendant  in  confequence  of  his  having 
infured  the  defendant's  tickets.  So  that  the  plaintiff  was  not 
only  in  pari  deli  El  o^  but  alfo  flood  in  the  light,  and  under  the 
defcription  of  that  fpecies  of  infurer  from  whom  the  ftatute 
meant  to  protect  the  unwary. 


1$.  In  what  Cafes  an  Action  of  Indebitatus  Affumpfit 
lies  to  try  the  Right  to  an  Office \  or  to  Pees  in  reffeEi 
thereof;  and  alfo  to  Prize  Money \  &c. 

In  this  form  of  a&ion  it  is  not  unufual  to  try  the  title  to  an  office 
to  which  there  are  known  and  accuftomed  fees  annexed.  Thus 
where  two  perfons  claim  title  to  an  office,  and  one  receive  the 
profits,  either  by  himfelf,  or  his  colieftor,  the  other  may  bring 
indebitatus  affumpfit  for  money  had  and  received,  wherein  the 
title  mud  be  proved,  (y)  But  fuch  ad  ion  mud  be  brought 
againft  the  principal,  and  not  againlt  the  collector,  (z) 

So,  where  a  perfon  is  entitled  to  an  office,  with  fees  annexed, 
and  a  ftraftger  intrudes  into  the  office,  and  receives  the  fees, 
this  form  of  adlion  lies  to  recover  them  :  But  they  muft  be 
certain,  known,  and  accuftomed  fees  annexed  to  the  office,  and 
fuch  as  the  legal  officer  could  himfelf  recover  in  a  court  of  law 
from  the  perfons  of  whom  they  are  claimed  and  received. 

Thus,  in  the  cafe  of  Boyter  v.  Dodfworth,  {a)  which  was  an 
action  for  money  had  and  received,  brought  to  recover  back 
fees  received  by  the  defendant  to  the  ufe  of  the  plaintiff,  as 
belfry  fexton,  and  church  fexton  of  the  cathedral  of  Salt/bury. 
The  plaintiff  claimed  under  two  patents  in  1777,  from  the  trea- 
furer  of  the  church,  confirmed  by  the  Dean  and  Chapter,  grant- 
ing to  him  for  a  valuable  con  fide  ration  the  above  offices  for  life. 
The  one  granted  to  him   the  office  of  belfry  fexton,  "  together 

(y)  1  Mod.  tfiO.  263.     3  lev.  262.   2.  T.  yon.  127.  I  Dan.  27. 

{%)  4  Burr.  19^4.    DuLN.P    It}. 

(*)  6  Term  Rep.  63 1.    6>r  aijo  Green  v.  Hewitt,  Pealc,  I  S3. 
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with  the  right  and  full  power  of  keeping  keys  to  and  for  the 
doors  of  the  faid  church,  with  free  liberty  of  ingrefs,  egrefs 
and  regrefs  into  and  from  the  faid  church  for  cleaning,  fhowing, 
or  otherwife  officiating  in  the  fame."  The  other  granted  to  him 
the  office  of  church  iexton9i  M  together  with  all  fees,  wages  and 
profits  belonging,  &c  in  as  large  and  ample  a  manner  as  S.  C, 
(his  predeceffor,)  &c.  had,  &c."  The  plaintiff  having  proved 
thefe  patents,  and  dated  that  the  defendant  had  lately  intruded 
into  rhefe  offices,  and  had  received  feveral  fums  of  mosey  from 
ftrangers  to  whom  the  church  had  been  (hown,  Butter,  J.,  be- 
fore whom  the  caufe  was  tried,  called  on  the  plaintiff's  counfel 
to  prove  that  there  were  certain  known  and  accuftomed  fees  ac« 
nexed  to  the  offices,  and  that  the  defendant  had  received  fees, 
fuch  as  the  legal  officer  could  himfelf  recover  in  a*  court  of  law 
from  the  perfons  to  whom  the  church  was  (hown.  It  was  ad* 
mitred  that  there  were  no  fuch  regular  fees,  but  that  it  was  ufual 
for  different  perfons  to  give  what  funis  they  pleafed  :  the  learnea 
judge  nonfuited  the  plaintiff. 

A  motion,  however,  was  afterwards  made  for  a  rule  to  fhow 
c  j  life  why  the  nonfuit  fhould  not  be  fet  a  fide,  and.  a  new  tr'uf 
granted :  But  the  court  refufed  the  rule,  and  determined,  that 
money  given  to  A.  and  claimed  by  Bn  as  nerquifites  of  office, 
cannot  be  recovered  by  B.  in  an  action  for  money  had  and 
received,  unlefs  fuch  perqulfites  be  known  and  accutlomed 
fees. 

Lord  Kenjon,  Ch.  J.  faid  :  *'  There  is  no  ground  on  which  this 
a&ion  csn  be  fupported.  If  there  had  been  certain  fees  annexed 
to  the  difchaTge  of  certain  duties  belonging  to  this  office,  and 
the  defendant  had  received  them,  an  afiize  would  have  Iain  ( 
and  the  a&ion  for  money  had  and  received  to  recover  fees  has 
always  been  confidered  as  being  fubftituted  in  the  place  of  an 
affize.  But  there  is  no  pretence  to  fay,  that  an  aflize  will  lie  for 
a  gratuity  for,  money  given,  which  the  parry  might  have  refufed 
to  give  if  he  had  pleafed.  And  with  regard  to  natural  juftice, 
the  perfon  who  performs  the  duty  is,  in  juflice,  ep  tit  led  to  th* 
money  given  for  fuch  tluty  :  here  the  defendant,  in  fact,  per* 
formed  the  fervice,  and  on  principles  of  natural  juttice  lie  is 
entitled  to  the  reward.  If  there  had  been  regular  fees  due  for 
the  duties  performed,  and  the  defendant  had  intruded  into 
*he  offices,  the  plaintiff  might  either  have  fupported  an  a&io*t 
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for   money  had  and  received,   or  for   difturbing  him  in    hit 

offices." 

• 

So,  the  nominee  of  a  perpetual  curacy,  not  having  fubfcribed 
the  articles,  or  been  licenfed  by  the  bifliop,  cannot  maintain  an. 
aSion  for  money  had  and  received  againft  one-  who  is  in  pofleffioq 
of  the  profits,  and  who  likewife  claims  to  be  curate,  and  has  been 
licenfed  by  die  bifhop. 

Thus,  in  the  cafe  of  Potvelv.  Milbani,  (b)  which  was  an  afiion 
for  money  had  and  received,  brought  by  the  plaintiff,  as  nominee 
of  the  perpetual  curacy  of  Chefter  le  Street,  againft  the  defend* 
ant,  who  was.  in  poffeflion  of  the  profits,  and  claimed  likewife  to 
be  curate. 

At  the  trial)  the  plaintiff  fet  up  a  title  under  Mr.  and  Mrs, 
Jolljffie9  who  had  nominated  him  to  this  living  as  a  donative,  and 
likewife  under  a  nomination  from  the  Great  Seal,  which  waa 
diretted  to  the  bifliop  in  the  ufual  form  of  prefentations.  As  to 
the  title  under  the  crown,  it  was  proved  that  this  formerly  be-* 
longed  to  the  deanery  of  the  collegiate  church  of  Chejler  le  Street* 
and  came  to  the  crown  on  the  diffolution  of  monaftries,  and  con- 
tinned  in  the  hands  of  the  crown  till  \6  Jac.  i.,  when  the  deanery 
was  granted  away  by  the  crown,  excepting  all  advowfpns,  dona* 
tons,  difpofitions,  and  rights  of  patronage  to  all  churches* 
vicarages,  chapels,  $cc,  and  referving  the,  annual  fum  of  10/. 
to  be  paid  to  the  curate  for  the  time  being.  No  nomination  or 
prefentation  could  J>e  proved  by  the  crown  fince  the  16  Jac.  I., 
but  two  or  three,  and  no  more,  were  fliown  by  perfons  claiming 
under  the  grant.  The  plaintiff  then  entered  on  his  title  under 
Mr,  and  Mrs.  frllife,  and  proved  the  nomination  under  their 
feals  :  that  he  had  taken  the  oaths  of  allegiance  and  fupremacy 
before  them,  and  that  he  produced  his  nomination  to  the  bifliop, 
and  tendered  himfelf  to  fubferibe  the  articles,  and  make  the  de-, 
claration  of  conformity  before  him :  but  the  bifliop  refufed  to 
fuffer  him  to  do  it,  becaufe  he  had  before  licenfed  the  defend- 
ant \  and  the  plaintiff  never  was  licenfed  by  the  bifliop. , 

A  cafe  was  referved  for  the  opinion  of  the  court,  whether  the 
{plaintiff  could  recover  the  profits  in  this  aftion. 

The  court  were  of  opinion,  that  the  plaintiff  could  not : .  And 
Lord  Mansfield^  Ch.  J.  faid :  "  It  feems  impoflible  to  maintain 

(b)  Mid.  12  Geo.  III.  B.  R.   \  Term  Rep.  399,  n.  d% 
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this  a&ion  againft  the  defendant,  whe  is  completly  in  pofleffion. 
A  licenfc  is  never  neceffary  if  this  adion  can  be  maintained, 
and  you  may  as  well  bring  an  a&ion  for  money  had  and  received* 
where  a  man  is  not  in  pofleffion,  inftead  df  an  eje£tment.  Here 
this  rnuft  be  taken  to  be  a  cure  of  fouls,  for  it  is  dated  to  be  a 
pariih  ;  and  in  that  cafe  it  is  exprefsly  required  that  there  fhould 
be  a  fubfeription." 

Aft  on,  J.  faid :  "  This  muft  be  taken  to  be  a  benefice  with 
cure,  and  then  it  is  within  the  aft  of  parliament,  which  fays, 
that  no  perfon  (hall  be  admitted  till  he  has  firft  fubferibed  the 
articles ;  and  there  is  a  diftinQion  between  fubferibing  and  read* 
ing  the  articles." 

Where  fees  of  office  are  demanded  and  received,  but  the  party 
paying  them  difputes  the  receiver's  right  to  them,  or  his  own 
liability  to  be  charged,  an  a&ion  of  indebitatus  ajfwnpftt  for 
money  had  and  received  will  lie  to  try  the  quell  ion  between 
them. 

Thus,  in  the  cafe  of  Andrew  v.  Cawtborne,  [c)  which  was  an 
aQion  of  indebitatus  ajfitmpfit  for  money  had  and  received,  to 
recover  back  the  fum  of  3/.  4J.  received  by  the  defendant,  by 
order  of  Dr.  Vernon,  re&or  of  St.  George's  Bloomjbury,  as  a 
burial  fee  claimed  by  the  Dodor  for  the  burial  of  A.  At.  in  the 
new  church-yard  affigned  'and  belonging  to  the  pariih  of  Sk 
George's  Bloom/bury,  by  virtue  of  the  ftats.  9  Anne,  c.  22.  10  Anne, 
c.  n.  I  Geo.  I.  ftat.  1.  c.  23.  4  Geo.  I.  c.  14.  and  3  Geo.  II. 
c.  19.  But  the  burial. fees  of  this  pariih  had  not  been  fixed  by  the 
commiflioners  mentioned  in  the  ftat.  3  Geo.  II.  c.  19. 

The  court  determined,  that  no  burial  fee  is  due  at  common 
law :  but  it  may  be  due  by  cuftom  in  any  particular  pariih  :  and, 
with  refpe&  to  St.  George's  Bloom/bury,  the  burial  fees  muft  firft  be 
fixed  by  certain  commiflioners,  as  dire&ed  by  the  flat.  3  Geo.  II. 
c.  19.  before  they  are  demandable. 

-So,  this  form  of  a£Hon  lies  to  recover  back  monies  demanded 
and  received  by  one,  as  Mayor,  which  w^re  not  due  to  him,  but  to 
the  chamberlain,  who  afterwards  claimed  the  amount,  and  con)-  . 
pellcd  the  plaintiff  to  pay  it  a  fecond  time,  (d)  ^ 

{* )  WUIa,  536.         (d)  Bonnel  «.  Foulk,  a  Sid.  4. 
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This  form  of  a&ion  alfo  lies  againft  a  pqft-niafter,  for  receive 
ing  more  money  than  he  is  entitled  to  for  the  delivery  of  letters, 
pr  for  receiving  money  of  a  pexfon  claiming  the  privilege  of 
franking,  (e) 

So,  if  «<f .  receives  rent  of  the  tenants  of  B.  under  pretence  of 
title,  it  is  faid,  an  aftion  of  indebitatus  affumpft  for  money  ha4 
and  received  lies  agaiuft  hiqi ;  for  in  fych  cafe  an  account  will 
lie  :  and  wherever  account  lies,  an  indebitatus  affumpft  will  lie.  (/} 
£ut  Mr.  GwUlim,  in  his  edition  of  Bacon's  Abridgment,  (g) 
puts  this  quare,  whetheri  when  the  defencfcnt  claipu  title,  an 
adipn  of  affumpftt  for  the  rents  received  will  lie  againft  him  ? 
for  he  adds,  that  Wiffon>  J.,  in  fuch  an  a&ion,  (h)  nonfuited 
the  plaintiff;  and  was  of  opinion,  that  the  mode  of  proceeding 
was  either  by  eje&ment,  or  where  that  could  not  be  brought, 
t>y  an  a&ion  againft  the  tenant  for  the  rent  wrongfully  paid  by  him 
$o  the  perfon  not  entitled  to  it. 

Of  Prize  Money.']  It  is  faid  (i)  to  be  eftablifted  upon  the 
authority  of  a  regular  feries  of  decifions,  that  the  queftton  of 
f  prize  or  no  prize,"  cannot  be  tried  at  common  law,  but 
fnuft  be  tried  before  the  Judge  of  the  High  Court  of  Admiralty  $ 
and  that  the  jurifdidipn  depends  not  upon  the  locality,  or  upon 
the  parties,  but  upon  the  nature  of  the  queftion ;  which  is 
fuch  as  is  not  to  be  tied  by  any  rules  of  the  common  law,  but 
by  a  mpre  general  law,  the  law  of  nations,  adminiftered.  by 
forms  beft  adapted  to  the  fybjeft  of  its  jurifdi&ion,  and  the  in- 
tereft  of  all  the  parties. 

But,  after  the  court  of  prize  have  pronounced  fentence  in 
favour  of  the  captors,  and  the  property  captured  is  fold/  and  con- 
yerted  into  money  for  the  purpofe  of  being  duly  diftributed 
amongft  the  captors,  an  a&ion  at  coipmon  law  for  money  had 
and  received  will  lie  at  the  fuit  of  any  one  of  the  captors  for 
his   fcare,   cither  againft  the   agent  (i)  who  withholds  it,  or 

(e)  Smith  v.  Dennis,  Loft.  753.  Lord  Petre  v.  Lord  Auckland, 
%Bos.  &  Put.  139. 

(/)  Per  curiam,  2  Mod  26?.  12  Mod.  324.    1  Dan.  Jbr.  27. 

(/)  1  Vol  260.  (A)   Cunningham  and   wife  v.  Lawreott,  C!k. 

Worcefter,  Spring  Affixes*  1788. 

(i)  Vide  2  Bro.  C.  P.  429.  8110  ed, 

(j)  4  Eafi  Rep.  23*.  3  Bos.  W  Puh  257.  6  Eaft  Rep.  220. 

againft 
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againft  the  perfon  to  whom  fuch  (hare  may  hare  been  wrongfully 
paid.  (/) 

So,  the  captor  of  a  prize  may  legally  affign  his  (hare  there, 
in  before  condemnation  ;  and  the  affignee  may  maintain  indeMta- 
tus  affumpjtt  for  money  had  and  received  to  his  ufe,  againft  the 
(hip's  agent  for  not  paying  it  over  to  him  after  condemna- 
tion, &c.  («) 

But  every  inftrnment,  by  which  a  feaman  or  marine  conveys 
his  prize  money  or  wages  in  tht  hands  of  the  public  officers, 
jnuft  be  drawn  in  the  form  prescribed  by  26  Geo.  III.  c  63.  and 
the  ftatutcs  to  which  it  refers 5  (»)  otherwtfe  it  will  be  void,  j 


(/)  D*mj.  324.  1  H.  BL  261.  8  Term  Rep.  194.  t  Eaft  Rip.  Jof. 
im)  Morrottgh  t>.  Comyns,  1  Wtls.  211. 

(«)  Turtle  v.  Hartwtll,  6  Term  Rep.  426.  Macdoaald  v.  Paflcy,  1  2kr. 
&  Ful.  it|. 
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Of  Money  Lent  and  Advanced. 


MONEY  lent  by  one  pcrfon  to  another,  may  be  recovered  by 
a&iqn  of  indebitatus  affumgfit.  So,  where  money  is  ad- 
vanced to  B.  at  the  requeft  of  A.>  who  undertakes  to  be  account- 
able for  it,  the  lender  may>  maintain  an  aftion  of  indebitatut 
affumfffit  againft^.  for  fo  much  money  lent  and  advanced  to 
him* 

Thus,  in  the  cafe  of  Harris  v.  Huntbach,  (a)  which  was  an 
a&ion  of  indebitatus  ajfumffft  for  money  lent  and  advanced  by  the 
plaintiff  to  the  /defendant,  and  at  his  requeft.  Upon  the  trial 
a  note  of  the  defendant's  was  produced  in  evidence  by  the 
plaintiff,  in  the  following  words:  u  3d  December,  1751,  Re- 
ceived of  Mr.  Jtarrif  the  fum  of  i$L  on  the  behalf  of  my  grand* 
fon,  which  I  proiqife  to  be  accountable  for  on  demand.  Witnefe 
my  hand  S.  Hunt  back"  It  appeared  that  the  grandfon  was  an 
infant  at  %  the  time  of  advancing  the  money.  A  verdi&  was 
found  for  the  plaintiff,  fubjed  to  the  opinion  of  the  court  upon 
this  queftion,  viz.,  whether  this  evidence  was  fufficicnt  to  fup- 
port  the  declaration  ? 

-  On  behalf  of  the  defendant  it  was  objefted,  that  the  note  in 
queftion  could  not  be  confidered  as  evidence  of  money  lent,  but 
only  as  a  collateral  undertaking;  upon  which  an  indebitatus, ajump^ 
Jit  will-not  lie* 

For  the  plaintiff  it  was  contended,  that  a  note  of  han<| 
acknowledging  the  receipt  of  money  and  promifing  to  be  ac- 
countable for  it,  is  tantamount  to  a  promife  to  pay  it,  and  evi- 

* 

{a)  I  Burr.  373. 

dence 
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dcnce  of  money  lent.  And  its  being  lidded  "  on  behalf  of  my 
grand/on"  makes  no  ^difference :  for  there  is  no  remedy  againft 
the  infant ;  therefore  this  was  an  origins/,  not  a  collateral  under- 
taking. And  of  this  opinion  were  (he  whole  court,  and  judgment 
was  given  for  the  plaintiff. 

Lord  Mansfield,  Ch.  J.  faid:  "  There  cannot  be  clearer  evi- 
dence of  the  debt  than  the  note  in  queftioq.  A  party  may  bring 
indebitatus  ajfumffit  for  the  debt,  and  give  thf  note  in  evidence  \ 
and  farely  it  fupports  the  declaration.  This  note,  however,  is 
(aid  to  be  a  collateral  undertaking.  But  the  argument  about  ori- 
ginal or  collateral  undertakings  depends  fnercly  uppn  the  want 
of  fufficiently  defining  the  terms  original  and  collateral  \  otherwife 
there  can  be  no  doubt  about  them.  This  is  clearly  an  original 
'  undertaking/9 

Denifon,  J.  faid  :  «  This  note  is  evidence  of  money  lent.   An4 
between  the  plaintiff  and  defendant,  this  is  certainly  an  original 
undertaking :  and  the  money  was  paid  at  the  defendant's  re- 
queft.    And  there  is  no  privity  between  the  plaintiff  and  the  in- 
fant. 

So,  if  money  be  lent  to  A.  and  advanced  to  B.  at  the  requeft 
of  A*,  an  aftion  of  indebitatus  affumpfit  on  an  implied  promife  will 
lie  againft  A*  for  fo  much  money  lent  and  advanced  to  him.  (A) 
And  the  declaration,  in  fuch  cafe,  mud  be  for  money  lent  an4 
advanced  to  A. ;  for  money  lent  to  a  third  perfon  at  another's 
requeft  is  bad. 

Thus,  in  the  cafe  of  Butcher  v.  Andrews,  (c)  which  was  an  a&ion 
of  ofumgfit  on  feveral  promifes,  one  was  for  fo  much  money  lent 
by  the  plaintiff  to  1J.  A.,  the  defendant's  fon,  at  the  inftance  and 
requeft  of  the  defendant.  Upon  non  ajfumpfu  pleaded,  there 
was  a  general  verdick  for  the  plaintiff,  and  entire  damages.  But 
it  was  moved  in  arreft  of  judgment,  that  a  general  indebitatus 
affumtfit  would  not  lie  againft  the  defendant  upon  this  lending 
of  money  unto  his  fon  \  for  in  refpedt  to  the  defendant  it  is  a 
collateral  promife,  upon  which  the  plaintiff  ought  to  have  de- 
clared fpecially,  becaufe  upon  the  lending  to  the  fon,  the  law 
cannot  raife  a  promife  by  the  father,  but  it  will  in  the  fon  who 
borrowed  the  money ;  and  the  damages  being  entire  made  all 

(I)  1  Ventr.  311.  %  Femtr.  $6.   6  Mod,  77. 

(f)  Cartb.  446.  j  Salt  23.  S.  C   Marriot  v.  Lifter,  t  Wile.  141.  S.P. 

■ 
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naught :  and  the  court  was  of  that  opinion,  and  the  judgment 
was  accordingly  arretted. 

Holt)  Ch.  J.  faid  :  "  If  it   had  been  an  indebitatus  for  fo  much 

money  paid  by  the  plaintiff  at  the:  re  que  ft  of  the  defendant  unto 

his  fon9  it  might  have  been  good,   for   then  it   wo  if  Id   be   the 

'  father's  debt,  and  not  his  fon's  ;   but  when  the  money  is  lent  to 

die  fon,  it  is  his  proper  debt,  and  not  the  father's."  * 

It  has,  however,  been  determined,  that  a  declaration  for 
money  lent  to  a  feme  covert  at  the  requeft  of  her  hufband  is 
good. 

Thus,  in   the  cafe  of  Stephen/on  v.  Hardy  %  (d)  which  was   an 
'  action  of  indebitatus  ajfumfftt  and  the  declaration  contained  eight 
counts :  the  (ixth  count  ran  thus,  viz. :  "  That  the  defendant  on. 
"  fuch  a  day  and  year,   was  indebted   to  the  plaintiff  in  30/., 
"  for  money  before  that  time  lent  by  the  plaintiff  to  Ann  the 
"  wife  of  the  defendant,  in  his  abfence,   and  at  his  fpecialin- 
**  ftance  and  requeft,  and  being  fo  indebted  he  promifed  payment.** 
It  was  proved  at  the  trial,  that  the   defendant  being  about  to  fet 
out  upon  a  voyage  to   Ireland,  defired  the  plaintiff  to  lend  his, 
(defendant's)  wife  money  if  (he  (hould  have  occafion  for  it  in 
his  abfence  :  the  plaintiff  accord ng I y  did  lend  her  the  fum  for  which, 
this  action  was  brought.     At  the  trial,  the  plaintiff  obtained  a 
verdict   upon  all  the  counts.     But  the  counfclfor  the  defendant 
afterwards  moved  the  court  in  arreft  of  judgment,  upon  the 
ground  that  a  hufband  cannot  be  indebted  for  money  lent  to  his 
wife,  becaufe  (he  cannot  contract  or  borrow  money ;  but  they  faid, 
that  if  it  had  been  alledged  that  the  defendant  was  indebted  in  fo 
much   money  advanced  by  the  plaintiff  to  Ann%  the  wife,  of  the 
defendant,  at  his  in  (lance  and  requeft,  it  would  have  been  right 
enough ;  but  they  argued  that  the  word  lent  was  a  technical  term, 
the  legal  idea  or  meaning  of  which  is  fo  certainly  eftablifhed  and 
fixed,  that  it  is  as  impoffible  for  the  hufband  to  be  indebted  for 
money  lent   to  his  wife,  as  it  is  for  A.  to  be  indebted  to  B.  for 
money  lent  to  C,  a  third  pcrfon,  and  cited   Mariott   v.  Lijler% 
2  Wilful  14  c  and  1  Solk.  23.  2  Vent.  36. 

In  anfwer  to  this  objection  it  was  argued  on  behalf  of  the 
pVmtiff,  that  money  lent  to  a  wife,  at  the  in  ftance  and  requeft 
of  a  hufband,  is  the  very  fame  as  if  it  was  alleged  to  have  been 
lent  to  the  hufband  himfclf ;  a  wife  may  make  an  inchoate  can- 

(</)  3  Mb.  3  S3. 
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tract,  which  the  hufband  may  afterwards  confirm  or  difaffirm  % 
kcire  the  contract  is  made  at  his  requeft  before,  (he  is  only  the 
band  which  he  makes  ufe  of  to  take  and  receive  the  money  5 
the  cafes  cited  are  very  different  from  ibis ;  thofe  were  cafes  of 
money  lent  to  a  third  perfon ;  this  cafe  is  money  lent  to  the 
hufband  himfelf,  at  his  requeft  to  be  delivered  into  th*  hands  of 

the  wife. 

Lord  Chief  Juftice  De  Grey  faid  :  fl  This  is  a  very  poor  flrift 
of  the  defendant  to  delay  the  payment  of  a  juft  debt  5  if  good! 
are  delivered  to  the  wife  at  the  inftance  and  requeft  of  the  huf- 
band, he  is  bound  by  a  contract  ezprefled  j  if  a  hufband  turn! 
his  wife  out  of  doors  unjuflly,  and  (he  bays  neccflaries  of  life 
he  is  boiihd  to  pay  for  the  fame  by  an  implied  promife  :  he  it 
alfo  bound  by  all  her  contracts  for  neceffary  goods  during  coha* 
bitation,  and  although  the  goods  be  actually  delivered  to  her, 
yet  they  are  goods  fold  and  delivered  to  him  \  you  cannot  make  a 
contract  with  an  infant,  but  you  may  plead  that  you  lent  an  infant 
money  to  buy  neccflaries  according  to  his  ftate  and  quality,  and 
that  the  money  was  laid  out  in  neceflaries  ;  it  is  admitted  that  if 
the  word  advanced  had  been  inferted  in  the  count  inftead  of  the 
word  lent,  it  would  have  been  good  *,  I  think,  (in  this  cafe,)  the 
word  lent  is  the  fame  as  the  word  advanced  -,'  and  that  thi* 
is  not  like  the  cafes  cited,  which  are  good  law ;  I  think  that 
a  loan  to  the  wife,  at  the  requeft  of  the  hufband,  is  the  fame  in 
law,  as  if  the  loan  had  been  to  the  hufband  himfelf/9  And  of 
this  opinion  were  all  the  other  judgf  s.  The  notion  for  arrcfting 
the  judgment  was  therefore  discharged. 

Where  money  is  lent  on  a  pledge,  the  lender  may  recover  it 
by  action  of  indebitatus  affumpfity  unlefi  there  be  a  fpecial  agree- 
ment td  (land  to  the  pledge  only.  r 

Thus,  in  the  cafe  of  the  South-Bra  Company  v.  Dunctmtb%  (e)  upon 
a  trial  at  bar  in  an  action  for  money  lent,  it  appeared  that 
8000/.  was  advanced  to  the  defendant  by  the  plaintiffs  in  1720, 
upon  a  pawn  of  loool.  flock.  And  the  defendant  not  repaying 
it,  the  queftion  to  be  tried  was,  whether  the  plaintiffs  could  pro- 
ceed againft  the  perfon  of  the  defendant,  or  muft  ftand  to  the  re- 
medy againft  the  flock.  And  after  proof  of  many  particulars, 
to  induce  a  belief  that  in  thefc  loans  no  Tcgrrrd  was  had  to 
perfon*!  fecurity ;  the  court   left  it  to  the  jury  upon  this  point, 

(#}  Slra  >"9-  2  Barn.  27.  R.  48.  S.  C. 
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that  where  money  is  generally  lent  upon  a  pledge,  it  will  not  de- 
prive the  lender  of  his  remedy  againft  the  perfon ;  and  that  to 
difcharge  the  perfon  of  the  borrower,  thelre  mud  be  a  fpecial 
agreement  to  ftand  to  the  pledge  only*"  The  jury  accordingly 
found  for  the  defendant. 

But  ill  the  cafe  of  the  Governor  arid  Company  of  the  Bank  of 
England  v.  Glover,  (/)  whkh  was  an  a£tion  of  indebitatus  ajjumpjtt 
brought  by  the  plaintiffs  againft  the  defendant  for  454/.  18/.  3^ 
lent  to  the  defendant  by  the  plaintiffs  :  At  the  trial,  before  Holt^ 
Ch.  J.,  the  cafe  in  evidence  was  as  follows*  "  The  defendant, 
January  31ft,  i)oo,  brought  a  hote  of  Mr.  Shepherd^  a  gold- 
fmith,  payable  to  Robert  Stamper  for  454/*  iSs*  3 J.  to  the  Bank 
of  England,  and  prayed  Mr.  Maddocks,  the  cafliier  of  the  bank, 
to  jgive  him  a  fpecie  bank  note  payable  to  the  faid  Stamper  fofr 
the  faid  note  of  Shepherd  >  which  Mr.  Haddocks  reftifed,  but  told 
the  defendant,  that  if  he  would  promife  to  pay  the  bank  the 
454/.  18/.  3  J.  in  cafe  Shepherd  did  not  pay  the  faid  note,  he  Would 
give  him  a  fpecie  bank  note,  payable  to  himfelf,  for  the  faid  fum  ;  to 
which  the  defendant  agreed.  Whereupon  Mr.  Maddocks  accepted 
Shepherd's  note,  and  gave -the  defendant,  Glover,  a  fpecie  bank  note 
of  454/.  1 8/.  id.  This  was  done  upon  the  Friday*  On  the  Monday 
following  Shepherd's  note  was  fent  to  him  to  be  paid,  but  Shepherd  re- 
fufed  to  pay  it.  In  the  mean  time  Glover  gave  this  bank  note  to  J.  8. 
for  a  debt  owing  by  him  to  J.  S.,  and  J.  8.  received  the' 
454/.  18/.  od.  of  the  bank"  And  after  debate  by  the  counfel  of 
both  fides,  Holt,  Ch.  J.  was  of  opinion,  that  this  evidence  did 
toot  maintain  the  a&ion.  For  (by  him)  this  was  ndt  mdney  lent, 
nor  laid  out  for  the  ufe  of  the  defendant;  but  it  was  a  buying 
of  the  note  of  Shepherd,  with  a  warranty  o|  it  from  the  defend- 
ant  5  and  therefore  the  plaintiffs  might  wen  maintain  a  fpecial 
a£tion,  but  not  a  general  indebitatus  affumpft.  It  was  urged  by 
the  plaintiffs'  counfel,  that  this  note  was  only  a  iepofUum  or 
pledge.  But  to  that  the  Chief  Juftice  anfwered,  that  that  could 
hot  be,  becattfe  it  was  not  redeemable  by  the  defendant  \  and  re* 
•demptidn  is  incident  to  the  natttre  of  a  pledge*  The  plaintiffs 
'therefore  were  nonfuited. 

__         If  A.  lend  foci  in  the  public  funds  to  2?.,  it  cannot  be  recovered 
*!       £./?-   'fa*naftion  of  indebitatus  affumpjit  as  money  lent  $  but  the  lender 

{/)  1  Ld.  Raym.  7 jj,  . 
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fnuft  declare  fpecialij  upon  the  promife  of  the  borrower ;   be* 
eaufe  ftockis  not  confidered  as  money,  (g) 

Money  lent  to  game,  with,  or  to  pay  a  gaming  debt  is  reco- 
verable by*  a&ion  of  indebitatus  affumpjit  /  for  the  ftatute  9  Annt% 
c*  14*  f.  1.  only  avoids  feevrities  given  upon  a  gaming  confideration, 
but  does  not  extend  to  loans.  The  words  of  the  ad  arty 
"  That  all  notes,  bills,  bonds,!  judgments,  mortgages  or  other 
fecurities  or  conveyances  whatfoever,  given,  granted,  drawn  or 
entered  into,  or  executed  by  any  perfon  or  perfons  whatsoever, 
where  the  whole,  or  any  part  of  the  confideration  of  fuch  con- 
veyances or  fecurities  (hall  be  for  any  money,  or  other  valuable 
thing  whatfoever  won  by  gaming,  or  playing  at  cards,  diet, 
tables,  tennis,  bowls,  or  other  game  or  games  whatfoever,  or 
by  betting  on  the  fides  or  hands  of  fuch  as  do  game  at  any  of  the 
games  aforefaid,  or  for  the  reimburfing  or  repaying  any  money 
.knowingly  lent  or  advanced  for  fuch  gaming  or  betting  as  afore* 
(aid,  or  lent  or  advanced  at  the  time  and  place  of  fuch  {day,  to 
any  perfon  or  perfons  fo  gaming  or  betting  as  aforefaid,  or  that 
fhall,  during  fuch  play,  fo  play  or  bett,  (hall  be  utterly  void, 
fruftrate,  and  of  none  effe£k  to  all  intents  and  purpofes  whatfa* 
ever ;  any  ftatute,  law  or  ufage  to  the  contrary  thereof  in  any 
wife  notwithftanding  j  and  that  where  fuch  mortgages,  fecurities* 
or  other  conveyances,  (hall  be  of  lands,  tenements  o*  heredtta* 
ments,  ot  (haH  be  fuch  as  incumber  or  ztkSt  the  fame,  fuch 
mortgages,  fecurities,  or  other  conveyances  (hall  enure  and  be 
to  and  for  the  fole  ufe  and  benefit  of,  and  (hall  devolve  upon 
fuch  perfon  or  perfons  as  fbould  or  might  have  or  be  entitled  to 
fach  lands,  tenements  or  hereditaments,  in  cafe  the  faid  grantor 
or  grantors  thereof,  or  the  perfon  or  perfons)  fo  incumbering  the 
fame,  had  been  naturaHy  dead,  and  as  if  fuch  mortgages,  fecu- 
fities,  or  dther  conveyances  had  been  made  to  fuch  perfon  or 
-  perfons,  fo  to  be  entitled  after  the  deceafe  of  the  perfon  or  per- 
fons fo  incumbering  the  fame 5  and  that  all  grants  or  convey- 
ances to  be  made  for  the  preventing  of  fuch  lands,  tenements 
or  hereditaments,  from  coming  to  or  devolving  upon  fuch  per* 
Jon  or  perfons  hereby  intended  to  enjoy  the  fame  as  aforefaid, 
ftiall  be  deemed  fraudulent  and  void,  and  of  none  effeft  to  all 
intents  and  purpofes  whatfoever/9 


(i)  5  Rurr-  2i?9    *  BI.  Rrp  {84.  1  E<ijl  R'p.  1. 
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Upon  this  fubjeft  the  following  decifions  have  been  made : 
In  the  cafe  of  Barjeau  v.  Walmjleyt  (h)  which  was  an  a&ion  of 
indebitatus  ajfumpjit  for  money  lent,  it  appeared  that  the  plaintiff 
and  defendant  gamed  together,  at  tofling  up  for  five  guineas  at  a 
tithe  t  and  the  plaintiff  having  won  all  the  defendant's  ready 
money,  lent  him  ten  guineas  at  a  time,  and  won  it,  till  the  de- 
fendant had  borrowed  one  hundred  and  twenty  guineas.  Uport 
the  trial  it  was  contended  that,  by  the  flat.  9  Ann.  c.  14.  the  plain- 
tiff could  not  maintain  this  a&ion,  becaufe  that  ftatute  avoids  all 
fecurities  entered  into,  or  executed,  for  money  knowingly  lent  and 
advanced  to  game  with ;  and  the  borrowing  on  an  agreement  to 
pay  is  a  fecurity. 

But  Lee,  Ch.  J.  held  this  was  not  a  cafe  within  the  a£t»  fot 
there  is  not  the  word  contract,  as  in  the  ftatute  of  ufiiry ;  and  he 
faid,  «  the  word  fecurities,  as  it  (lands  in  this  a£t,  rotift  meaft 
lading  liens  upon  the  eft  ate.  The  Parliament  might  think  there 
would  be  no  great  harm  in  a  parol  contrad,  where  the  credit  wai 
.not  like  to  run  high  ;  and  therefore  confined  the  aft  to  neither  fe- 
curities."    Wherefore  the  plaintiff  obtained  a  verdift  for  1261. 

So*  in  the  cafe  of  Alimbrook  v.  Hall,  (/)  which  was  alfb  att 
aftion  of  ajfumpjit  iot  money  paid  by  the  plaintiff  for  the  defend* 
ant,  at  his  inftance  and  requeft.  The  cafe  was  this ;  viz.  the  de- 
fendant having  loft  a  fum  of  money  above  10/.  upon  a  bet  at  a 
horfc-race,  requefted  the  plaintiff  to  pay  it  for  him,  which  he  did. 
The  defendant  obje£ted,  that  this  money  being  loft  at  gaming,  and 
recoverable  back  again  by  the  flat.  9  Ann.  c.  14.  .no  aftion 
would  lie  :  but  the  ^ourt  held  that  this  was  not  a  cafe  within  the 
•ftatute;  for  there  is  not  the  word  central,  as  in  the  ftatute  of 
ufury,  and  gave  judgment  for  the  plaintiff. 

So,  in  the  cafe  01 -Palmes  Robin/on,  Efq.  v*  Ann  Bland,  adminif- 
trator  of  John  Bland,  Bart,  (k)  which  was  alfo  an  a£tion  of  ajfump* 
Jit  \  and  the  declaration  contained  three  counts.  The  firft  eoutit 
was  upon  a  bill  of  exchange  drawn  at  Paris,  by  the  inteftate,  Sir 
John  Bland,  on  the  31ft  of  Auguft,  1755,  on  himfelf  in  England* 
for  the  fum  of  672/.  fterling,  payable  to  the  order  of  the  plaintiff, 
ten  days  after  fight,  value  received,  and  accepted  by  the  faid  Sir 
John  Bland*    The  fecond  count  was  for  700/.,  monies  lent  and 


(b)  2  Sira.  1 
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249.     See  ajfo  1  Bl.  Rep.  260*  (x)  2  Wilf.  3094 

1077. 

advance4 


Chap.  ILJ         Of  Money  Lent  6ml  Advanced*         145 

advanced  by  the  faid  plaintiff  to  the  (aid  Sir  John  Bland,  at  his  re- 
queft.  The  third  count  was  for  700/.  monies  had  and  received 
by  the  (aid  Sir  JJm  Bland,  to  and  for  the.  ufe  of  the  plaintiff. 

At  the  trial,  a  verdiS  was  found  for  the  plaintiff,  damages  67a/.; 
fubjeft  to  the  opinion  of  the  court  of  Rings  flench,  on  the  following 
cafe  which  dated,  "That  the  bill  of  exchange  was  given  at  Paris  for 
300JI  there  lent  by  the  plaintiff  to  Sir  John  Bland,  at  the  time  and 
place  of  play ;  and  for  37a/.  more  loft,  at  the  fame  time  and 
place,  by  Sir  Jthn  Bland,  to  die  plaintiff,  at  play ;  that  the  play 
was  very  fair ;  and  there  was  not  any  imputation  whatfoever  on  the 
plaintiff's  behaviour ;  that  there  were  feveral  gentlemen  and  per- 
Ions  of  faibion  then  and  there  at  play  be6des  the  plaintiff  and  Sir 
John  Bland  %  that  in  France f  money  loft  at  play,  between  gentle* 
men,  may  be  recovered  as  a  debt  of  honour  before  the  marfluls 
of  France,  who  can  enforce  obedience  to  their  fentences  by  im> 
prifonment,  though  fuch  money  is  not  recoverable  in  the  ordinary 
courfe  of  juftice  t  that  money  lent  to  play  with,  or  at  the  time 
and  place  of  play,  may  be  recovered  there,  as  a  debt,  in  the  ordi- 
nary courfe  of  juftice,  there  being  no  pofitive  law  againft  it ;  that 
Sir  Jebn  Bland  was,  and  the  plaintiff  is  a  gentleman."    The  quef* 
tion  for  the  opinion  of  the  court  was,  whether,  under  thefe  cir- 
cumftances,  the  plaintiff  was  entitled  to  recover  any  thing,  and 
what,  againft  the  defendant  ? 

The  court  determined  that  the  plaintiff  could  not  recover  upon 
the  count  oa  die  bill  of  exchange,  nor  for  the  money  won  at  play  ; 
but  that  he  was  entitled  to  recover  on  the  fecond  count  for  the 
amount  of  the  money  lent. 

Lord  Mansfield,  Ch.  J.  faid,  «  In  the  prefent*  cafe  the  fade 

ftatcd  fcatce  leave  room  for  any  queftion  ;  becaufe  the  law  of 

France  and  of  England  is  the  fame.  The  firft  queftion  is,  whether 

the  plaintiff  is  entitled  to  recover  upon  this  bill  of  exchange,  by 

force  of  the  writing.    The  fecond  queftion  is,  whether  he  is  en* 

dtled  to  recover  upon  the  original  consideration  and  contract,  by 

the  juftice  and  equity  of  his  cafe,  exclufive  of  any  affiftance  from 

the  bill  of  exchange,  and  taking  that  to  be  a  void  fecurity.     As  to 

the  firft  queftion,  the  defendant  has  obje£fced  that  the  confidera* 

tion  of  the  bill  of  exchange  is  wholly  money  won  snd  lent  at  play  ; 

therefore,  by  force  of  the  writing,  the  plaintiff  cannot,  by  the  law 

of  England,  recover!  fuch  (ecurity  being  utterly  void 1  and,  no 

Vo*.  |L  I»  doubt, 


I4*>  Of  Money  Lent  and  Advanced.        [Fart  HI* 

doubt,  the  law  of  England  U*fo.    There  are  three  reafons  why 
the  plaintiff  cannot  recover  here  upon    this  bill  of  exchange : 
firft,  the  parties  had  a  view  to  the  laws  of  England. s  The  law  of 
the  place  can  never  be  the  rule  where  the  tranfaQion  is  entered 
into  with  an  exprefs  view  to  the  law  of  another  country,  as  the 
rule  by  which  it  is  to  be  governed.     Hubert  Pntlefliones,  Lib.  I. 
tit.  3.  Pa.  34.  is  clear  and  diftinft  :  Vetuntamen%  &c.  locus  in  am 
contractus  %  &c.  potius  confiderand>  Stc.fe  obligavit."    Voet  fpeaks  to 
the  fame  effect.    Now  here  the  payment  is  to  be  in  England :  it 
is  an  Englijb  fecurity,  and  fo  intended  by  the  parties.     It  has  been 
argued  very  rightly  that  Sir  John  Bland  could  never  be  called  upon 
abroad  f°r  payment  of  this  bill  till  there  had  been  a  wilful  de- 
fault of  payment  in  England.     The  bill  was  drawn  by  Sir  John 
Bland  on  himfelf,  in  England,  payable  ten  days  after  fight.     In 
every  difpofition  or  contract,  where  the  fubjeft- matter  relates  lo- 
cally to  England^  the  law  of  England  mud  govern,  and  mud  have 
been  intended  to  govern.    Thus,  a  /conveyance,  or  will  of  land,  a 
mortgage,  a  contract  concerning  (locks,  mull  all  be  fued  upon  in 
England  t  and  the  local  nature  of  the  thing  requires  them  to  be 
carried  into  execution  according  to  the  law  here.    The  cafe  does 
not  leave  room  for  a  queftion  *  for  the  law  of  both  countries  is  the 
fame.    The  confideration  of  the  bill  of  exchange  might,  in   an 
a&ion  upon  it,  be  gone  into  there,  as  well  as  here  ;  and,  as  to  the 
money  won  at  play,  it  could  not  be  recovered  in  any  court  of 
juftice  there,  notwithftanding  the  bill  of  exchange.  This  writing  is, 
as  a  fecurity,  void  (being  for  a  gaming  debt)  both  in  France  and 
in  England)  we  may  therefore  lay  the  bill  of  exchange  out  of  the 
cafe :  it  is  very  clear  the  plaintiff  cannot  recover  upon  that  count." 
"  Then    as  to  the  other  counts,    for  money  had  and  re- 
ceived to    the  plaintiff's  ufe,    and    for  money    lent   and    ad- 
vanced to  him.     Confider  it  diftin&ly,    as   to  each  part ;    the 
money  won,  and  the  money  lent.     Firtt,  as  to  the  money  won. 
By  the  rule  of  the  law  of  England  no  a£Hon  can  be  maintained 
for  it.     To  this  it  has  been  objecled,  that  the  contraQ  was  made 
in  France :  therefore  ex  comitate^  the  law  of  France  muft  prevail, 
and  be  the  rule  of  determination.     I  admit  that  there  are  many 
cafes  where  the  law  of  the  place*  of  the  tranfa&ion  (hall  be  the 
rule ;    and  the  law  of  England  is   as  liberal  in  this  refpe&   as 
other  laws  are.    This  is  a  large  field,  and  not  neceflary  now 
to  be  gone  into.     The  point  that  the  defendant  muft  reft  upon, 
in  the  prefcnt  cafe,  is  this  \  the  money  was  won  in  France  \  there- 

7  for* 
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fere  it  ought  to  be  governed  by  the  law  of  Frame ;  and  it  is  re* 
coverabie  there  before  the  marthals  of  France.  win*  can  enforce 
obedience  to  their  fentence.     The  parliament  of  Paris  would  pay 
no  regard  to  their  judgment,  nor  carry  it  into  execution.    The 
marihals  of  France  proceed  perfonally  again  ft  gentlemen!  as  to 
points  of  honour,  with  a  view  to  prevent  duelling.    They  could 
not  have  taken   cognizance  of  the  prcfent  matter.     It  was  not 
within  their  jurifdidion  :  it  was  no  breach  of  honour  in  France : 
for  the  money  was  payable  in  England ;  and  Sir  John  Bland  could 
not  be  faid  to  have  forfeited  his  honour  till  the  ten  days  were  out, 
and  till  the  money  had  been  demanded  in  England,  and  payment 
refufed  there.     Sir  John  Bland  was  actually  dead  in  a  very  fliort 
time  after  he  gave  the  note.    The  marfhals  of  France  can  only 
proceed  perfonally  againft  the  gentleman  who  lofes  the  money, 
but  have  no  power  over  his  eliate  or  reprefentatives,  after  his 
death.    Therefore,  as  to  the  money  won,  the  contract  is  to  be 
confidered  as  void  by  the  law  of  France,  as  well  as  by  the  law  of 
England,  which  makes  it  unneceffary  to  confider  how  far  the  law 
of  France  ought  to  be  regarded/' — Next,  as  to  the  money  lent. 
The  fenfe  of  the  legiflature  feems  to  me  to  be  agreeable  to  the 
cafes  that  have  been  cited.    The  ad  of   16  Car*  II.  c.  7.  f.   3. 
does  not  meddle  with  money  lent  at  play,  but  as  to  money  (ex- 
ceeding 100/.)  loft  and  not  paid  down  at  the  time  of  lofing  it,  it 
fays,  «  that  the  lofer  (hall  not  be  compellable  to  make  it  good  * 
«*  but  the  contrail  afid  contracts  for  the  fame,  and  for  every 
"  part  thereof,  and  all  fecurities  (hall  be  utterly  void/9  &c— 
The  words  *  contract  and  contracts  for  the  fame/  are  not  in 
9  Ann,  and  I  dare  fay  were   defignedly  left  out  :   it  only  fays, 
"  that  all  notes,  hills,  bonds,  judgments,  mortgages,  or  other  fo» 
"  rarities,  &c.  for  money  won  or  lent  at  play,  {hall  be  utterly 
«  void,  Sec.9*    Here  the  money  was  fairly  lent,  without  any  im- 
putation whatsoever.    Sir  John  Bland,  the  borrower  of  it,  being 
in  a  foreign  country,  might  very  naturally  have  been  diftrefled 
under  his  then  fituarion  amongft  foreigners,  for  want  of  having 
ready  money,  or  knowing  how  to  procure  it :  and  it  might  be 
even  a  kind  and  generous,   and  commendable  a£t  to  lend  it  to  him 
at  that  time,  to  extricate  him  from  his  difficulties,  as  he  was  then 
circumftanced.    The  jury  have  left  it  quite  open  to  the  court  to 
determine  whether  any  thing,  and  what,  is  recoverable.     As  to 
the  money  won,  we  think  \t  cannpt  be  recovered :  as  to  the 
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money  lent,  the  plaintiff  is  entitled  to  it*  both  by  die  law  of  .Sag* 

land  and  bj  die  law  of  Franc*? 

i 

*  So,  in  the  cafe  of  Wetttnball i.  JTeod9(l)  which  was  an  a&ion 
of  indebitatus  njfumffit  lot  money  lent  The  defence  fet  up  was, 
that  the  plaintiff  kept  a  common  gambling  houfe  \  that  die  de- 
fendant being  there  at  play  with  federal  other  perfons,  and  hav- 
ing loft  all  his  money,  applied  to  the  plaintiff  for  the  loan  of  fome 
money,  for  the  purpofe  of  continuing  die  play,  when  the  plaintiff 
lent  Jam  the  fum  for  which  the  prefent  a£Uon  was  brought. 

Lord  Kenjmf  Ck  J.  before  whom  the  caufe  was  tried,  was 
clearly  of  opinion,, u  that  this  money  was  recoverable  *  for  that 
die  ftatute  9  Ann.  c.  14.  only  avoided  fecurities  for  money  lent  to 
play  with,  and  did  not  extend  to  fafes  of  mere  Joans,  without  any 
fccarity  taken*    Hetheiefore  dirked  a  verdid  for  die  plamdff.99 
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CHAPTER  10. 


OfMmyPmJ. 

ilVTHXItE  a  perfen  hat  Ud  out  and  expended  hi*  own  aunty 
W    for  the  ufe  of  another,  .at  his  reqoeft,  the  law  implies 
a  promife  of  ie-paymeot|  and  an  a&ioa  of  indeUtotus  o/umfft 
will  lie  on  fuch  implied  promife.  (#) 

It  it  intended  to  -eonfider  the  f abje&  of  the  picfent  chapter 
nnder  the  following  heada : 

i.  Of  Money  Paid  fir  Ambit  Generally. 

a.  Of  Money  Paid  fir  Another  Voluntarily,  We. 

3.  Of  Payment  ef  Arrears  rfRent,  under  a  Difirtfs  made 

upon  Goods  tsrbkb  bad  baa  deputed  with  the 
Tenant,  m  the  Way  ef  bis  Trade,  fir  a  Particular 
Purfofe. 

4.  Of  Money  Paid  upon  Accommodation,  and  other  Bilk 

ef  Exchange,  &c. 

$.  Qf  Money  Paid  by  a  Surety  on  Behalf  ef  bit  Prindpau 

&  Of  Money  Paid  by  eneof  fevered  Pcrfont  upon  a  Joint 
Undertaking,  or  Liability,  &c* 


7.  Of  Contribution  to  Party  Walls. 

f.  Qf  Money  Paid  by  Aitorms%  Sheriffs,  Gaolers,  and 
e$bers,  m  confequence  effome  Negleft  ef&*ty,J&c. 

(#J  3  BL  Com.  163,  Cortb.  446. 
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i.  Of  Money  ¥  aid  for  Another  Generally. 

If  money  be  paid  by  A.  to  B.  at  the  requeft  of  C:,  on  acconnt  of 
H,  jt*  may  maintain  an  a£tion  of  indebitatus  ajjumffit  againft  C.  for 
fo  much  money  paid  to  his  ufe.  s 

Thus,  in  the  cafe  of  Harris  v.  Huntbaik,  [b)  which  was  an 
aflion  of  indebitatus  ajfumgfit  for  money  paid,  laid  out,  and  ex- 
pended by  the  plaintiff  at  the  defendant's  requeft.  At  the  trial 
the  evidence  was,  that  one  David/on  coming  to  the  plaintiff,  by 
the  defendant's  order,  for  money  to  pay  workmen,  thc/plaln- 
tiff  refufed  to  pay  the  money,  unlefs  the  defendant  would  ngn  * 
receipt.  Whereupon  the  defendant  wrote  the  following  note; 
viz.  ",  Mr.  Harris,  at  the  earned:  requeft  of  the  gardener,  the 
workmen  wanting  money  greatly,  for  the  work  at  the  wood 
houfes,  this  is  to  certify  that  it  is  my  requeft  that  you  pay  to  Mr. 
David/on,  on  the  account  of  Matter  Hi/Iier,  fox  the  workmen's  ufe, 
the  fum  of  15/.  As  witnefs  my  hand.  5.  Huntback.*9  And  a  re- 
ceipt was  given  by  the  (aid  David/on,  the  gardener,  to  the  plaintiff, 
on  the  plaintiff's  paying  him  this  15/.  Verdi Bt  for  the  plaintiff, 
fubje&  to  the  opinion  of  the  Court  of  King's  Bench  upon  this 
queftion,  viz.  Whether  the  evidence  was  fufficient  to  fupport  the 
rerdi&  upon  the  count  for  money  paid. 

For  the  plaintiff  it  was  argued,  that  he  could  not  hate  main- 
tained an  adion  againft  Matter  /f///*>r  for  this  money.  The 
plaintiff  refufed  to  advance  it  till  the  defendant  wrote  the  note  in 
queftion,  which  was  an  original  undertaking  that  the  defendant 
would  pay  the  money  abfolutely ;  and  it  was  advanced  on  the 
credit  of  the  defendant. 

On  the  other  fide  it  was  contended,  that  the  note  only  amounted 
to  a  certificate  that  the  money  was  proper  to  be  paid  ;  and  there* 
fore  could  not  be  confidered  as  an  original  undertaking  by  the 
defendant  to  pay  the  money  abfolutely.^ 

The  court,  however,  determined  that  the  money  was  advanced 
on  the  credit  of  the  defendant ;  and  that  the  evidence  was  fuf- 
ficient to  fupport  the  verdi£l  upon  the  count  for  money  paid. 

Lord  Mansfield*  Ch.  J.  faid,  "  This  is  clearly  an  original  un- 
dertaking ;  and  the  jury  have  found  this  note  to  be  fufficient  evi- 

(I)  x  Bur.  373.  et  vide  ante  138.  $.  C.lut  on  a  AffcreHundtrtolmg. 
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dence  of  the  debt ;  and  it  is,  indeed,  a  matter  oifmB  rather  than 

So,  if  ^.  pays  B.  a  fum  of  money  at  the  requeft  of  C.  in  dif- 
charge  of  a  gaming  debt  due  from  C  to  B.y  an  action  of  indebitatus 
mffeempfit  lies  by  A.  againft  C.  for  the  money  fo  paid* 

Thus,  in  the  cafe  Alcinbrook  ?.  Halt,  (c)  which  wa*  an  a&ion 
upon  an  affumffit  for  money  paid  by  the  plaintiff,  for  the  defend- 
ant, at  his  inftance  and  requeft.  The  cafe  was  this  *  via.  The 
defendant  having  loft  a  fum  of  money  above  20/.  upon  a  bet  at  a 
horfe-race,  requefted  the  plaintiff  to  pay  it  for  him,  which  he  did* 
The  defendant  objected,  that  this  money  being  loft  at  gaming, 
and  recoverable  back  agalh  by  the  ftat.  9  Ann.  c.  14.  this  adion 
would  not  lie :  but  the  court  held  this  was  not  a  cafe  within  the 
ftatute  •,  for  there  is  not  the  word  contrad,  a*  in  the  ftatute  of 
ufury.  Stra.  1249.  So  the  court  held  this  was  not  a  cafe  within 
the  ftat.  9  Ann,  and  gave  judgment  for  the  plaintiff. 


«•  Of  Money  Paid  for  Another  Voluntarily >  &V. 

No  perfon  can  by  a  voluntary  payment  of  the  debt  of  another, 
make  himfelf  that  man's  creditor,  and  recover  from  him  the 
amount  of  the  debt  fo  paid,  (</) 

Sof  where  money  is  paid  againft  the  exprefs  cbnfent  of  the  party 
for  whole  ufe  it  is  fuppofed  to  have  been  paid,  no  a&ion  will  lie 
for  the  money  fo  paid. 

Thus,  in  the  cafe  of  Stokes  and  another,  overfeers  of  St.  Vedaft, 
otherwife  Fofler,  v.  Lewis  and  another,  overfeers  of  5/.  MtcbaePs 
.Li  Quern,  {e)  which  was  an  aftion  for  money  paid,  laid  out,  and 
expended,  by  the  plaintiffs,  to  the  ufe  of  the  defendants  ;  and  tha 
queftion  arofe  upon  the  payment  of  a  fexton's  falary.  At  the 
trial  before  Lord  Mansfield,  Ch.  J.  it  appeared,  that  by  the  z€t 
02  and  23  Car.  2.  c.  1 1.  which  was  an  additional  aft  for  rebuild- 
ing the  city  of  London  after  the  great  fire,  and  uniting  pariihes,  &c. 
amongft  others,  the  pariihes  of  5/.  VedaJFs  and-  St.  Michael  Li 
Quern  weTe  united ;  and  that,  fince  that  time,  one  fct  of  officer* 
had  ferved  for  the  two  parifhes,  the  ele&ion  of  whom  had  always 
been  made  at  a  joint  ve ft ry ;  that  only  nine  vacancies  m  the  office  of 

(*)  2  Bilf.  309.       {d)  Per  Lord  Kenyan,  8  Term  Rep.  613.    Set  alfo 
Jime\Ref.  310..       (')  1  Term  Rep.  to. 
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fcxton  had  happened  fince,  all  of  which  had  been  filled  up  agree* 
ably  to  this  cuftom ;  that,  in  the  year  1 759,  the  fexton's  falary 
was  fixed  at  20/.  per  annum,  which  was  agreed  to  be  paid  equally 
by  both  parUhes  \  that  the  overftcrs  of  St.  Vedaffs  had  paid  the 
fexton  who  was  laft  chofen  the  whole  fum  j  to  recover  a  moiety 
of  which  this  a&ion  was  brought 

The  defence  fet  up  was,  that  the  laft  ele&ion  of  a  fextpn  was 
not  a  joint  one  \  and  that  the  pari(h  of  St.  Michaefs  claimed  a 
right  of  choofiiig  a  feparate  fexton  for  themfelves  ;  of  which  they 
had  given  notice  to  the  other  parifh. 

The  court  were  of  opinion  that  this  a&ion  could  not  be  main- 
tained \  and  Lord  Mansfield,  Ch.  J.  faid, "  The  difpute  arifes  con- 
cerning the  ele&ion  of  a  fexton,  and  the  way  of  trying  it  is  by  re- 
filling to  pay  the  fexton  ele&cd ;  the  whole  is  notorioufly  in  liti- 
gation. Under  thefe  circumftances,  therefore,  one  parifh  paid 
the  quota  of  the  other  in  Jpite  of  their  teeth :  then,  can  it  be  faid 
that  this  a&ion  for  money  paid,  laid  out  and  expended,  will  lie  2 
certainly  not.  This  a&ion  mull  be  grounded  either  on  an  «*• 
prefs  or  implied  confent :  here  is  neither.  Another  ftrong  ob« 
je&ion  to  this  a&ion  is,  that  it  is  trying  the  right  of  the  fexton 
without  his  being  a  party  to  it." 


/ 


1 

■ 

$.Oftbe  Payment  of  Arrears  of  Rent  under  a  Di/trefs  made, 
upon  Goods  which  bad  been  depoftted  with  the  Tenant,  in 
the  Way  of  bis  Trade,  for  a  Partickr  Purpofe. 

The  goods  of  A.  on  thepremifes  of  B.  C.  and  D.  were  diftrained 
by  the  landlord  for  rent  in  arrear  ;  and  A.  was  obliged  to  pay  the 
vent  to  redeem  them.  It  was  held  that  A*  might  maintain  an 
a&ion  of  ojfumppt  for  money  paid  to  the  ufc  of  J8.  C.  and  D. 
although  the  two  latter  had  previoufly  affigned  their  intereft  in 
the  premifestto  B. 

Thus,  in  the  cafe  of  Exalt  againfl  Partridge  and  two  others,  (/) 
which  was  an  a&ion  upon  promifes  for  money  paid,  &c. :  at  die 
trial  before  Lord  Kenjon,  Ch.  J.  it  appeared,  in  evidence,  that  the. 
three  defendants  were  ltflees  of  certain  premifes,  by  deed,  from 

(/)  8  Term  Rep.  308.   3  Efp.  Rep.  t.  $.  C. 
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one  W*kb>  to  whom  they  thereby  covenanted  to  pay  the  rent,  and 
that  Mo  of  the  defendant*  afterwards,  with  the  plaintiffs  know- 
ledge, afigned  their  kttereft  to  Partridge,  the  other  co-leffee,  who 
was  a  coachrmaker,  fubfequcnt  to  which  alignment  the  plaintiff 
pit  hit  carriage  upoa  the  pranifes,  under  the  care  of  Partnip% 
where  it  was  taken  as  a  diftrefc  by  Welch,  the  landlord,  for  rent 
in  arrear ;  and  die  plaintiff,  in  order  to  redeem  it,  was  obliged  to 
pay  the  rent  doe,  taking,  at  the  time,  a  receipt  from  Welc&t 
attorney,  as  for  fo  modi  tecefred  on  account  of  the  three  defend- 
ants. The  aftion  wis  brought  to  recovefr  that  fum*  but  fhte 
plaintiff  was  nonfutted,  cm  the  ground  that  the  adion  fbouJd  haw* 
been  brought  againft  Partridge  alone,  he  being  the  perfon  in  the 
tale  pofleffion  of  the  premtfes  at  the  time,  with  die  knowledge  of 
the  plaintiff,  who  had  crafted  him  only  with  the  poflbffion  of  fa% 
property,  and  he  alio  being  die  perfon  ultimately  refponEUe  to  the 
•other  two  defendants ;  and  therefore  it  was  find  that  the  money 
muft  be  taken  to  have  been  paid  for  his  ufe  only,  However,  upon 
amotion  to  fist  afide  this  nonfuit,  his  lordfliip changed  his  opinion} 
and  the  court,  upon  argument,  determined  that  the  aftkm  was 
tightly  brought  againft  lie  three  defendants,  who  were  all  liable  by 
their  covenant  to  pay  the  landlord  die  rent  inqueftion. 

Lawrence,},  (aid,  «  This  is  not  a  cafe  of  a  voluntary  payment  % 
for  here  was  a  diftrefs  for  rent  due  from  the  three  defendants; 
die  notice  of  diftrefs  exprefled  the  rent  to  be  due  from  them  all* 
die  money  was  paid  by  the  plaintiff  in  fatiafa&ion  of  a  demand  on 
all ;  and  it  was  paid  by  compulfion :  therefore  I  am  of  opinion 
that  this  a&ion  may  be  maintained  againft  the  three  defendants. 
The  juftke  of  die  cafe,  indeed,  is,  that  the  one,  who  muft  ulti- 
mately pay  tins  money,  fhould  alone  be  anfwerable  "here :  but  as 
ill  die  three  defendants  were  liable  to  the  landlord  for  the  rent 
in  the  firftinftance,  and  as  by  this  payment,  made  by  the  plaintiff, 
all  the  three  were  releafed  from  the  demand  of  the  rent,  I  think 
that  this  aftionmay  be  fupported  againft  all  of  them.* 
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4.  Of  Money  Paid  upon  Accommodation  or  other 

Bills  of  Exchange,  &c. 

* 

If  A.  accepts  a  bill  of  exchange  merely  for  the  Accommodation 
of  B.  and  when  it  becomes  due  an  a&ion  is  brought  thereon  by 
the  holderagainft  A.,  who  defends  it  at  the  inftance  of  J?.,  and 
the  holder  recovers  the  full  value  and  cods,  which  are  afterwards 
paid  by  A.,  the  latter  may  maintain  an  adion  of  indebitatus  of- 
Jmmffit  againft  B.  for  the  amount  thereof,  as  for  fo  much  money 
paid,  laid  out,  and  expended  to  his  ufe- 

Thus,  in  the  cafe  of  Hrwes  v.  Martin,  (g)  which  was  an  aftion 
of  ajfumtftt  for  money  paid,  laid  out,  and  expended  by  the  plaintiff, 
to  the  ufc  of  the  defendant.  Upon  the  trial  thefe  fafts  appeared 
in  evidence :  the  plaintiff  and  defendant  having  lived  in  habits  of 
intimacy,  the  plaintiff  bad  been  induced,  out  of  motives  of  friend-* 
Ihip,  and  merely  to  accommodate  the  defendant',  to  accept  feveral 
.  bills  of  exchange  on  his  account.  Thefe  bills  had  all  been  re- 
gularly  taken  up,  when  they  became  payable  by  the  defendant, 
except  the  laft,  which  was  for  20/.  This  bill  had  come  into  the 
hands  of  one  GreenfiJJ,  and  the  defendant,  being  unable  to  take  it  up 
when  due,  had  prevailed  upon  GreenJUl  to  accept  16/.  in  part,  and 
the  plaintiff's  acceptance  for  fix  guineas,  being  the  balance  of  the 
bill,  with  the  intereft  then  due  for  the  remainder.  This  bill  for 
I  fix  guineas  not  being  paid  when  due,  Greenfill  brought  his  aftion 

on  it  againft  Howes,  the  now  plaintiff,  as  the  acceptor.    On  the 

a£tien  being  brought,  the  plaintiff  acquainted  Martin  with  the 

circumftance,  and  he  defired  the  prefent  plaintiff  to  defend  the 

j    a&ion,  reprefenting  to  her,  that,  as  (he  had  never  received  any 

,  *JMrf    #**  ^^confidefation  for  the  acceptance,  flic  might  fafely  do  it.    In  con- 

&-+"PZ?  m   *n     {equence  of  which  reprefentation  (he  did  defend  the  aftion,  but 

*-  ±?_  *~%Z       Greenfill,  the  plaintiff  in  that  a&ion,  obtained  a  verdift  againft 

'  jfeJ/fftyf  (p  her  for  the  amount  of  the  bill,  which,  with  the  cofts,  amounted  to 

/•  ^x  /  32/. ;  to  recover  which  fum  this  a£tion  was  brought :  but  the 

counfel  for  the  defendant  obje&ed  that  this  cafe  came  within  the 
ftatute  of  frauds,  29  Car.  II,  c.  3.  the  obje£fc  of  the  a&ion  being 
to  recover  from  the  defendant  a  fum  of  money  which  was  the 
debt  and  cofts  in  an  a&ion  againft  the  plaintiff  herfelf,  on  her  own 

acceptance,  and  which  therefore  was  to  be  deemed  her  otra 

1  • 

1  .  • 

($)  1  *Jh  RgP-  ><*• 

debt  ft 


..  *i 


Chap.  HI.}  Of  Mmej  Pmi.  155 

debt;  bat  as  there  wit  no  note  in  writing  the  aQion  was  not 
maintainable. 

Lord  Kenyan,  Ch.  J.  overruled  this  objection,  and  held  that  the 
cafe  was  not  within  the  ftatute  of  frauds.  His  lordftiip  faid, "  that, 
ia  this  cafe,  it  appeared  that  the  plaintiff  never  had  any1  confidcr* 
ation  whatever  for  the  acceptances,  which  were  given  merely  on 
the  defendant's  account,  and  for  his  ufe }  that  the  defence  to  the 
aclion  on  the  note  was  on  his  account,  and  from  whence  he  could 
have  derived  a  benefit  *  that  as  he  therefore  was  personally  in- 
tcrefted,  and  directed  the  defence  to  be  made,  by  which  he  might 
have  been  benefitted,  that  the  money  muft  be  confidered  to  have 
been  laid  out  by  the  plaintiff  on  his  account,  and  to  his  ufe  ;  and 
that  flie  therefore  was  entitled  to  recover  it  back  from  him.** 

So,  where  A*  lent  his  acceptances  to  B.  before  his  bankruptcy, 
but  which  were  not  paid  till  afterwards,  A.  may  maintain  an 
action  againft  the  defendant  tor  money  paid  to  his  ufe,  notwith* 
ftanding  his  bankruptcy  and  certificate,  and  notwithftanding  the 
defendant,  before  his  bankruptcy,  gave  his  receipt  to  A.  acknow- 
the  receipt  of  fo  much  money  as  the  acceptances  amount* 


cd  to.  '        • 

Thus,  in  the  cafe  of  Snai/h  and  others,  aflxgnees  of  Parle t 
v.  Gale,  (i)  which  was  an  action  of  afumpfit  for  money  paid,  laid 
out,  and  expended  ;  to  which  the  defendant  pleaded  his  bank- 
ruptcy. It  appeared  that  Parle  and  Gale  were  both  mahogany 
merchants ;  and  that  the  former  had  accepted  bills  drawn  on  him 
by  the  latter,  payable  to  his  order,  for  his  accommodation.  The 
fiift  of  thefe  bills  was  paid  by  Parke,  before  Gait's  bankruptcy, 
and  was  therefore  out  of  the  queftion.  The  fecond  was  for 
240/.  dated  4th  January,  179$,  though  in  fact  drawn  on  the  8th 
of  February,  payable  four  months  after  date,  which  became  due 
on  the  7th  of  May.  The  third  was  for  291/.  3/*  dated  4th 
February,  1 793,  though  in  fa&  drawn  the  ad  of  April,  payable 
four  months  after  date,  and  which  became  due  7th  June.  The  firft 
of  thefe  two  laft  bills  were  taken  up  by  Parktf  between  the  time  of 
Gale's  bankruptcy,  and  the  iffuing  of  the  commitfion  againft  him  ; 
the  laft  was  taken  up  after  the  iffuing  of  Gale's  commiflion.  GaU 
became  a  bankrupt  on.  the  3d  of  May,  1793,  previous  to  which* 

(A)   7  Term  Ref.  364. 
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and  the  agreement  hereafter  mentioned,  he  had  negotiated  thefe 
bilk*     On  the  8th  of  April,  [1793,  an  agreement  under  feat 
was  entered  into  between  Parle  and  Gate,  as  a  collateral  fecurity 
to  the  former  for  his  acceptances,  whereby,  in  confideration  of 
833/.  u.  (namely,  the  (urns  contained  in  the  faid  three  bills  and 
itttereft)  paid  by  Parke  to  Gah,  the  receipt  of  which  Gale  thereby 
acknowledged,  the  latter  fold  and  affigned  orer  to  Parke  certain 
cargoes  of  mahogany,  then  expe&ed  to  arrive  from  the  Bay  of 
Honduras,  and  configned  to  Gale?  and  Gale  alfo  covenanted,  in> 
cafe  of  lofs  of  the  cargoes,  to  affign  to  Parke  tfie  policies  of  uw 
furance  on  the  fatae ;  and  at  the  fame  time  Gale  figned  die  fol- 
lowing receipt  thereon :  «  Received,  the  day  and  year  within  writ* 
"  ten,  of  the  within  named  T*  Parke,  833/.  is,  being  the  pur. 
"  chafe-money  within  mentioned.  J.  Gale,"     The  cargoes.  ar« 
lived  the  beginning  of  Auguft\  but.  bills  of  exchange  came  tacked 
to  the  bills  of  lading,  fo  that  Parke  could  not  avail  himfelf  of  the 
confignments  without  accepting  thofe  bills,  which  not  being  deenw 
cd  prudent  to  do,  he  relinquUhed  the  confignment  to  Gale,  on  hit 
leprefentatkm  that  it  would  be  no  fecurity.    A  rerdid  was  taken 
for  the  plaintifffe,  who  were  the  affignees  of  Parke,  who  had  alfo. 
become  bankrupt,  for  the  amount  of  the  two  laft  bills  paid  by  hint 
fcfter  Gale9 j  bankruptcy,  with  liberty  to  the  defendant  to  move  to. 
fet  it  afide,  if  the  debt  were  proreable  under  Gaits  commiffion,  in 
confequence  of  the  agreement  between  the  parties.  A  rule  for  this 
purpofe  was  accordingly  made  in  the  Court  of  Kings  Bench  \  and, 
in  fupport  of  which  it  was  argued,  that  the  aflignment  and  receipt 
were  in  the  nature  of  fecurities,  and  were  an  acknowledgment  of 
a  pitfent  debt,  and  therefore  proveable  under  the  commiffion  1 
and  the  cafes  en  parte,  Maydwell .(;)  and  Martin  v.  Court,  (h)  wcr^ 
cited  as  deciding  this  point. 

On  the  other  fide  it  was  laid,  that  the  cafes  alluded  to  wet$ 
cafes  of  crofs  fecurities,  which  made  them  differ  from  the  prefent^ 
where  there  was  no  legal  fecurity  in  the  hands  of  Parke,  which, 
he  could  prove  under  the  commiffion.  Neither  the  aflignment, 
which  failed  all  together,  nor  the  receipt,  could  have  been  proved 
as  a  debt  under  the  commiffion.  And  of  this  opinion  were  the 
court  1  and  the  rule  was  accordingly  discharged* 

(#}  Co.  Bankrupt  Law,  157.  (l)  2  Term  Rtf.  640* 
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Lord  Jfrp*,  Ch.  J.  feid:  «  This  differs  from  all  she  forme* 
cafes  *  for  here  was  no  debt  dnc  it  law  from  the  defendant  to 
fir-it  at  the  time  of  the  defendant's  bankruptcy :  bat  the  debt 
altogether  arofe  afterwards  bj  the  payment  of  the  acceptances  by 
forie.  No  a&ion  could  have  been  maintained  at  law  on  this 
acknowledgment:  in  the  other  cafes  legal  fecurities  were  taken, 
•pon  which  die  party  might  have  been  fued.* 

But,  in  the  cafe  of  Hoult  ▼.  Baxter,  (I)  which  was.alfo  an  action 
of  affumpfit  on  promifes  \  and  the  firft  count  of  the  delaration  ftated 
that  one  E.  Capper  on  2 ad  of  September,  1796,  drew  a  bill  of 
exchange  upon  the  defendant  for  25/.  payable  at  three  months 
after  date  to  Capper* %  order,  which  Capper  indorfed  to  the  plain* 
tifli  and  the  defendant  accepted.  The  fecond  count,  after 
letting  out  the  bill  and  acceptance,  and  the  indorsement  bp . 
Capper  to  die  plaintiff,  further  ftated  an  indorsement  and  deli* 
very  of  the  bill  to  one  W.  Abud\  a  prefentment  of  it,  when  due* 
to  the  defendant  for  payment,  and  his  ref  trial  \  whereupon  the 
plaintiff  was  obliged  to  pay  jtbudthe  money*  There  was  aifo  a 
count  Jer  moat)  paid,  &c.  The  defendant  pleaded,  that  he  be* 
came  bankrupt  00  the  7th  November,  1796.  At  the  trial  a  rcr- 
HEt  was  found  for  the  plaintiff,  fubjeft  to  the  opinion  of  the 
Coort  4>f  Kings  Bench  on  die  following  cafe :  "  The  defendant, 
before,  his  banknyftcy,  kept  a  retail  filverfmith's  (hop,  and  dealt 
with  Capper,  the  drawer  of  the  bill,  who  was  a  working  filver- 
imtth.  On  the  22d  of  September^  1796,  the  defendant  ordered 
a  parcel  of  goods  of  Capper,-  and  in  order  to  enable  him  to  raife 
filter  to  make  up  fuch  goods  the  defendant  accepted  the  bill  of 
exchange  mentioned  in  the  declaration :  Capper  indorfed  the  bill  $ 
and  the  plaintiff,  at  Cqpper'%  defire,  though  without  the  defend- 
ant's privity,  indorfed  it  likewife,  receiving  no  value  or  confidera- 
ation  whatever  for  fo  doing,  but  merely  to  give  additional  credit 
to  the  bill.  The  bill  being  thus  drawn,  accepted,  and  indorfed, 
Capper  took  it  to  one  Abud,  a  refiner,  who,  on  the  credit  of  the 
bill,  delivered  to  Capper  a  part  of  the  amount  in  filver,  and  gave 
him  the  reft  in  ca(h.  This  filver  was  afterwards  manufa&ured  by 
Capper  into  the  goods  ordered  by  the  defendant^  which  were  ac- 
cordingly delivered  to  hiai-  The  defendant  became  a  bankrupt 
an  the  7th  of  November  11969  *nd  afterwards  obtained  Jus  ccr- 
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tificatc  Ob  the  24th  of  December,  1 796,  being  the  day  before 
the  bil)  became  due,  the  plaintiff  went  to  Aibud,  and  took  it  op, 
paying  him  the  amount." 

Grofe,  J.  delivered  the  opinion  of  the  court  at  follows  1  "  lit 
this  cafe  the  plaintiff  contra&ed  no  liability  at  the  defendant's 
requeft.  He  never  became  furety  for  him  in  this  tranfadion. 
His  demand  againft  the  defendant,  the  acceptor,  arifes  folely  upon 
the  billf  and  there  was  nothing  to  prevent  his  proving  it  under 
the  commiflion.  We  are  therefore  of  opinion  that  the  defend- 
ant's bankruptcy  is  a  bar  to  this  a&ion,  and  consequently  that 
there  ought  to  be  judgment  for  the  defendant." 

So,  where  A.  and  B.,  for  their  mutual  accommodation,  ex- 
change acceptances  for  acceptances,  or  bills  of  exchange  for  bills 
of  exchange,  for  equal  Aims,  and  both  parties  negotiate  the 
bills  1  and  after  this  tranfa&ion  A.  and  B.  both  became  bank- 
rupts ;  and  the  eftate  of  A.  pays  more  upon  B.'s  acceptances  than 
the  eftate  of  B.  does  upon  A.9$  acceptances ;  no  a&ion  of  inde- 
bitatus ajfumpftt  will  lie  againft  B.  upon  an  implied  promife  to 
pay  the  amount  of  the  difference  fo  paid  by  the  affignees  of  A.  % 
the  remedy  being  upon  the  bills  of  exchange  only,  and  proyeable 
under  the  commiffion  of  B. 

Thus,  in  the  cafe  of  J.  Cowley,  furviving  aflignee  of  J.  and 
A.  Peters,  againft  James  Dunlop  and  R.  Dunlop,  (m)  which  was 
an  a&ion  of  ajfumpftt  brought  by  the  plaintiff  as  furviving  aflignee 
of  the  eftate  and  effie&s  of  John  Peters  and  Alexander  P^/^r/,  bank- 
rupts, for  money  paid,  laid  out  and  expended  by  the  plaintiff  and 
one  John  Neale9  (his  co-affignee,  deceafed,)  in  the  life-time  of  the 
laid  John  Ntale,  to  and  for  the  ufe  of  the  defendants.  There 
were  alfo  counts  in  the  declaration  for  money  bad  and  received, 
and  upon  an  account  Jlated.  The  defendants  feverally  pleaded, 
that  they  had  become  bankrupts,  that  is  to  fay,  James  Dunlop  on 
the  7th  November,  1785,  and  Robert  Dunlop,  on  the  14th  Decern- 
,  btr,  1786,  and  that  the  feveral  caufes  of  a&ion  accrued  before 
their  rcfpe&ive  bankruptcies.  They  alfo  pleaded  the  ftatute  of 
limitations. 

On  the  trial,  before  Lord  Kenyon,  Ch.  J.  the  jury  found  a 
verdi&  for  the  plaintiff,  damages  528/.,  fubje&  to  the  opinion  of 
the  Court  of  King's  Bench  on  the  following  cafe ; 

(m)  7  Term  Rep.  565.  * 
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*«  In  178$  an  exchange  of  bills  to  a  very  large  amount  took 
pbtce  between  J,  and  A.  Peters,  linen  drapers,   and  the  defend* 
1.  ants,   merchants;  and  the  federal  bills  hereinafter  mentioned  to 

}  hare  been   drawn  by  the  defendants  on  Meflrs.  Peters,  and  by 

Meflrs-  Peters  on  the  defendants,  pafled  between  the  parties  witb- 
/  out  any  other  confideration  being  given  for  them  by  either  of 

u  the  parties  than  their  mutual  counter-acceptances.    It  was  agreed 

that  each  party'  were  to  pay  their  own  acceptances,  which  they 
refpe&ively  did,  as  long  as  they  refpedively  continued  folvent* 
In  November,  1785,  J.  and  A.  Peters  .became  bankrupts.    In  the 
fame  month  the  defendant  J.  Dunlop  became  bankrupt,  and  in 
the  month  of  December , 1 786,  R.  Aunlop  alfo  became  a  bankrupt, 
but  they  had  been  unable  to  pay  their  feveral  acceptances  for  fome 
time  before  the  bankruptcy  of  Meflrs.  Peter^    The  bills  drawn 
by  the  defendants  on  Meflrs.  J.  and  A.  Peters,  and  accepted  by 
them  amounted  to  the  fum  of  3000/.  and  upwards ;  part  of  thofe 
acceptances  was  paid  by  Meflrs.  Peters  before  their  bankruptcy, 
and  the  fum  of  1792/.  10/.  &d.  on  their  outftanding  acceptances 
was  proved  under  their  commiflion,  and  dividends  paid  thereon 
to  the  amount  of  1224/.  18/,    The  bills  drawn  by  Meflrs.  Peters 
on  the  defendants,  and  accepted  by  them  amounted  alfo  to  the 
fum  of  3000/.  and  upwards,  and  which  remained  unpaid  at  the 
time  of  the  bankruptcy,  both  of  the  defendants  and  of  Meflrs. 
Peters,  and  upon  which  the  eftate  of  Meflrs.  Peters  has  paid  di- 
vidends to  the  amount  of  2211/.  15/.    \od.  which  payments  of 
1224/*  l8/-  ^  2211/.   15/.  \6d.  by  Meflrs.*  Peters  exceed  the 
fall  amount  of  the  acceptances  they  were  to  provide  for  by  the 
fum  of  1644/.  3/.  id*    Moft'  of  the  above  mentioned  bills  were 
proved  under  the  refpedtve  commiflions  againft  J.  Dunlop  and 
R.  Dunlop,  and  all  of  their*  are  ftill  proveable  under  the  faid 
commifiions.  A  dividend  of  6d.  in  the  pound  has  been' made  of  the 
eftate  and  effeds  of  J*  Dunlop  under  the  commiffibn  i^ued  againft 
him.     The  amount  of  the  feveral  dividends  paid  from  the  eftate 
of  Meflrs.  Peters,  fubfequent  to  the  bankruptcy  of  the  defendants, 
exceeds  the  amounts  of  their  outftanding  acceptances  by  the  fum 
of  1 644'*  V*  2</. :  but  the  amount  of  fuch  eicefs  of  dividends 
paid  within  the  time  of  the  ftatute  of  limitations,  giving  credit 
-for  the  dividend  paid  under  the  commiflion  againft  J.  Dunlop,  is  the 
fain  of  528/.  only,  for  which  the  verdi&  is  taken.  No  final  dividend 
tas  been  declared  under  either  of  the  tlree  commiflions  of  bank- 
Mid  all  the  bankrupts  bad  fevcrally  obtained  their  certificates 

before 
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before  the  commencement  of  this  a£tion.  Thiifitmof  16447.3s.a4 
has  been  attempted  to  be  proved  under  the  commifGon  againft  the 
defendants,  but  the  commiffioners  rcje&ed  the  proof.? 

After  this  cafe  had  been  twice  argued  at  the  bar,  the  judges, 
being  divided  in  opinion,  delivered  their  opinions  fcriaiim  as 
follow : 

Lawrence,  J.  "  Upon  this  cafe  the  tranfadion  between  the  par- 
ties is  (hortly  this*.    The  Peters  accepted  bills  to  a  large  amount 
for  the  Jiunlops  in  exchange  for  other  bilk  accepted  by  the  J)un- 
hps  to  as  large  an  amount  for  the  Peters,  which  bills  were  nego- 
tiated by  both  the  parties.  The  houfes  of  Peters  and  of  Dunlopj  af- 
terwards became  bankrupt,  in  confequence  of  which  the  affignees  of 
die  Peters  were  obliged  to  pay  a  dividend  as  drawers  on  the' bills  ac- 
cepted by  Dunhps,  as  well  as  to  pay  the  bills  accepted  by  the  Peters  \ 
all  which  was  done  fubfequent  to  the  bankruptcy  of  the  Dunhps  1 
and  the  qucftion  is,  if  the  certificate  of  the  Dunhps  be  a  bar  to  the 
plaintiffs'  claim ;  and  I  think  that  it  is.   In  dating  the  reafons  that 
/occur  to  me  in  fupport  of  tins  opinion,  I  (hall  purfue  the  divi- 
fion  which  Mr.  GMs  made  in  his  argument,  as  I  think  the  only 
means  by  which  the  rights  of  the  parties  can  be  clearly  feen  is 
by  considering  diftin&ly  the  different  fums  paid  by  the  Peters  \ 
and  by  this  fome  of  the  difficulty,  which  arifes  from  compound* 
ing  payments  depending  on  diftin&  contra&s,   will  be   dpnc 

J*ray. 
•  If  the  plaintiffs  recover,  it  muft  be  either  the  money  paid  in 

difcharge  of  the  acceptances  of  the  Peters,  or  of  the  bills  drawn 
by  them  \  and  Mr.  Weod  in  the  courfe  of  the  firft  argument 
contended  that  the  Peters  having  lent  the  defendants  their  ac- 
ceptances, no  debt  accrued  till  they  paid  them,  and  on  that  ac- 
count the  certificate  was  no  bar,  conceiving  the  plaintiffs'  claim 
to  be  founded  on  paying  the  acceptances  they  had  made  to  ac- 
commodate the  defendants*    But  they  are  not,  in  my  opinion,  en- 
tided  to  recover  the  money  paid  in  difcharge  of  die  acceptances 
of  the  Peters,  inafmuch  as  in  doing  that  that  was  only  paid  which 
the  Peters  engaged  to  do  in  confideradon  of  the  Dunhps  having 
given  them  their  acceptances.    The  contraft  between  the  parties 
was,  not  that  the  Dunhps  fhould  repay  the  money  which  might 
be  paid  in  difcharge  of  the  Peters?  acceptances,  but  that  they 
would  make  themfelves  liable  by  a  fimilar  inftniment  to  difcharge 
the  money  fecured    by  fuch   inftniment  j    and   a  fecurity  foe 
money,  giving  a  remedy  in  cafe  of  non-payment,  may  well  fct  a 
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confideration  of  a  fimilar  engagement.  Had  there  been  no  confi- 
deration the  law  would  hare  implied  a  promife  to  repay :  but 
no  implied  prvmtft  to  repay  can  be  raifed  where  there  is  an  exprefs 
€ontra&f  to  which  the  party  may  refort,  the  confideration  of 
which  does  not  wholly  fail.  In  Toujfaint '  v.  Martinnant,  (/*) 
BulUr,  J.  faid :  "  In  ancient  times  no  action  could  be  main- 
tained at  law  where  a  furety  paid  the  debt  of  his  principal  $ 
and  the  firft  cafe  of  the  kind,  in  which  the  plaintiff  fucceeded, 
was  before  Gould*  J.  at  Dorcbefter9  which  was  decided  on  equit- 
able grounds ;  now  why  does  the  law  arife  fuch  a  promife  ?  be- 
caufe  there  is  no  fecurity  given  by  the  party :  but  if  the  party 
choofe  to  take  a  fecurity,  there  is  no  occafion  for  the  law  to  raife 
a  promife  $.  promifes  in  law  only  exift  where  there  is  no  exprefs 
ftipulatkm  between  the  parties."  And  though  an  hnplied  afumpfit 
may  be  raifed  in  cafes  of  exprefs,  contra&s,  where  the  ori- 
ginal contract  is  refcinded,  either  by  fotne  event  provided  for 
by  the  original  terms  of  the  contraQ,  by  the  fubfequent  agreement 
of  the  parties,  or  by  the  confideration  wholly  failing,  (in  which 
laft  cafe  where  a  fum  of  money  has  been  p^id  it  may  be  reco- 
vered back  in  an  a£tion  for  money  had  and  received,)  yet  if  the 
coatra&  be  open,  and  the  conGderation  does  not  wholly  fail,  the 
exprefs  contra£fc  of  the  parties  malt  be  reforted  to ;  and  here  the 
confideration  does  not  wholly  fail,  for  recourfe  has  been  had  to 
the  acceptances  of  the  defendant,  upon  which  the  holders  of  the 
bills  have  received  a  dividend  from  their  eftate. 

The  fallacy  of  the  argument,  as  applied  to  this  queltion,  is 
the  confidering  the  Piters  as  lending  their  acceptances  without 
any  confideration,  without  recolle&ing  that  the  acceptances  of 
the  Dunbps  was  the  confideration  of  the  acceptances  of  the, 
Peters  \  and  that  fuch  is  a  good  confideration  is  laid  down  in 
Rjoife  v.  Caflon,  2  H.  Bl.  Rep.  570.  That  was  an  a£tion  brought 
by  the  drawer  of  a  bill  of  exchange  agstfnft  the  acceptor :  the 
h&s  of  the  cafe  were  thefe :  The  plaintiff  and  defendant  be- 
ing defirous  of  accommodating  each  other,  the  plaintiff  drew  a 
"bill  on  the  defendant,  .payable  to  his  order,  which  the  defendant 
accepted,  and  the  defendant  drew  on  the  plaintiff  for  precifely 
the  fame  fum,  payable  to  his  order,  which  the  plaintiff  accepted, 
and  neither  had  effefts  of  the  other  in  his  hands.    The  queftion 

(0)  a  Term  Rep.  105.  et  vide  poft  l$J. 
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was,  if  die  defendant^  acceptance  created  a  debt,  which  th« 
plaintiff  could  prove  under  the  commiffion ;  and  the  court  waa 
of  opinion,  ««  That  the  two  bills  were  mutual  engagements, 
constituting  a  debt  on  each  part,  the  one  being  a  cenfideratioo 
for  the  other  ;  that  the  biH  in  queftion  was  not  given  as  an  «*• 
demnity,  which  was  in  its  nature  conditional,  but  created  an 
abfoiute  defy  from  the  beginning  capable  of  being  proved  under 
the  commiffion,  and  hatred  by  the  certificate/'  .  A«d  €hie 
cafe  is  an  anfwer  to  Mr.  flood's  propofition,  that  there  was  no 
legal  debt  until  the  acceptances  were  paid.  For  thefe  eeafon* 
ifrc  plaintiff  is  not  entitled  to  recover  the  amount  of  the  accept* 
ances  of  the  Peters. 

Nor  can  the  plaintiff  recover  the  money  paid  in  dtfeharge  of 
the  bills  drawn  by  the  Peters,  though  the  bills  ought  to  have  been 
paid  by  the  Dunlops,  inafmuch  as  this  payment  arofc   out  of  a 
tr  an  fad  ion  conftituting  a  debt  payable  in&guro  anterior  to  the 
bankruptcy  of  the  Dun/ops.    The  confideration  of  the  Dunlops* 
bills  is  the  bills   of  the  Peters',  and  the  queftion  will  be  juft  the 
fame  as  if  the  confideratiorf,   in  ft e ad  of  bills,   had  been  good* 
fold,  or  money  lent  to  the  Dunlops,  and   the  ground  on  Which 
the  claim  of  the  Peters   againft  them  is   founded  is  that  ef  the 
drawers   of  the  bills  of  exchange,  of  which   the   Dunlops  were 
the   accptors.     If  the   Peters  had  never  negotiated  thefe  feiMs, 
there  can  be  no  doubt  but  that  they  might  have  proved  them 
tinder   the  commiffion  againft  die  Dunlops  j  and,  the  circumftanca 
of  the  Peters  having  negotiated  the  bills  will  make  no  difference, 
for  the  fituation  of  the  Peters   is  not  wot fe  than  k  would  have 
been  if  they  had  not  parted  with  the  bills.     For  if  the  tndorfeea 
had  returned  the  bills  to  the  Peters,  they  would  have  ftood  juft  in 
the   fame  fituation   as  if  they  .had  never  parted  with  them,  and  » 
they  might  then  have  proved  them  under   Dun/ops1  commiffion ; 
and  that  they  would  have  been  entitled.fo  to  do,  though  they  had 
not  the  bills  at  the  time   of    the  bankruptcy   of  the  Dunlops, 
appears  by  the  determination  of  Lord  Thurloiv  vti  the  cafe  ex 
parte  Brymer,  reported  in  Co.  Bkpt.  Laws,   164.  4th  ed.     There 
ofte  Fnfytb  having  drawn  bills  on  Wilktns,  payable  to  the  order 
of  Span,  who  indorfed  them  over,  Witkins  became  a  bartkrupt, 
and  afterwards  Span,  as  indorfer,  was  obliged  to  take  them  up, 
and  having  been  admitted  a  creditor  under  Willuns*  commifEon, 
on  a  petition  to  expunge  the  proof  of  the  debt,  Lord  Tburbw 
was  of  opinion,  that  the  debt  was  proveable  by  Span,  and  he 
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difaifed  the  petition,  and  conthmed  of  the  fame  opinion  on  a 
lehetfriog.   And  the  fame  was  holden  in  the  cafe  ex  parte  Section  bj 
Lord  Loughborough^  Chancellor,  26th  November,  1796.    Seddon  and 
others,  the  petitioners,  having  a   bill  of  exchange  accepted  by 
ode  'OUbamt  indorfed   it  and  delivered  it  to  the  bankrupts  in 
Mnfidtratkm  of  their  pramiflbry  note  for  the  famefum,  which 
note  they  indorfed  to  Down  and  Co,  bankers  %   Paty  and  Co.  the 
bankrupts  negotiated  Oldham's  bills,  which  he  paid,  and  after  the 
bankruptcy  of  Paty  and  Co.  the  petitioners,  as  ihdorfers  of  the 
bankrupts9  note,  were  obliged  to  pay  it  to  Down  and  Co. ;  and 
At  Chancellor  ordered  that  the  petitioners  fhould  be  admitted 
ciedhora  under  the  commiffion  for  this  note.     And  that  it  is  not 
■ecefiary  that  fuch  creditor  (hould  be  in  poffeffion  of  the  note  at 
&e  time  of  the  bankruptcy,  further  appears  from  the  cafe  of 
Bmgky  and  Maddifon,  M.  1783,  Co.  Bkpt.  Laws,  22.  where  it 
was  holden  that  die  indorfee  of  a  note,  after  the  bankruptcy, 
was  a  good  petitioning  creditor.    "Thus  it  would  have  been  if 
the  bifls  had  been  negotiated  and    returned  without  the  in- 
dorsees proving  them.    And  the  indorfees  proving  the  bills  under 
die  commifion  will  tiot  make  any  difference,  for  having  done 
that  they  can  only  call  on  the  Peters  for  the  deficiency  beyond 
the  dividend  paid  by  the  DunIops$  which  is  juft  what  the  Peters: 
would  loofc  if  they  had  kept  the  bills  and  proved  themfelves,  in 
which  cafe  the  certificate  would  have  barred  them.    Their  nego^ 
tiation  of  the  bills  fubftituted  others  in  their  place,  with  refpe£fc 
to  their  claims  on  the  Dun/ops,  but  did  not  enlarge  thofe  claims* 
WUle  the  indorfees  are  holders  of  the  bills,  the  Peters  have  no 
claim  whatever  on  the  Dunlops,  they  have  transferred  their  right 
to  others;  and  when  the  bills  (hall  be  returned,  upon  their  taking 
them  up,  it  wifl  be  juft  ar  if  they  had  never  parted  with  them, 
for  the  right  to  recover  on  the  bills  is  not  done  away  by  nego- 
tiating diem.    If  it  were,  much  of  the  fecurity,  which  a  bill 
holder  has,  would  be  loft  by  negotiation  ;  for  if  A.   (hould  in-. 
dorie  to  B.%  and  B.  to  C,  and  C.  to  D.,  and  D.  fhould  return 
the  bill  to  C,  though  he  poffibly  might  recover  againft  B.  on  the 
original  consideration  on  which  the  bill  was  transferred  to  him,- 
yet    I  do  not  fee  what  a&ion  C.  could  have  againft  A.}  or  the 
drjtwwT  but  on  the  bill.    That  the  right  to  Cue  on  the  bill  is  not 
J&ft  by  the  indorsement  is  fettlecl  in  the  cafe'  of  Death  r.  Ser- 
+ammUr*>  x  Lutw.  B8tf.    That  was  an  a&ion  by  the  fecond  in- 
4orfee  againft  the  acceptor ;  and  the  declaration  ftatcd  the  cuftom 
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of  merchants  to  draw  bills  of  exchange,  and  to  Udorfe  them,, 
and  that  if  the  acceptor  fail  paying  the  bill  to  an  indorfee,  then, 
by  the  cuftom,  if  the  immediate  previous  indorfer  pay  the 
money,  the  acceptor  is  liable  to  the  pay  the  money  to  that  in- 
dorfer, as  he  would  have  been  if  he  had  not  made  any  indorfe- 
ment ;  judgment  was  given  for  the  plaintiff,  and  affirmed  in 
error  in  the  Exchequer -chamber %  where  it  was  obje&ed  that  by 
this  means  the  acceptor  would  be  liable  to  the  payee,  and  all 
the  indorfers,  and  fo  be  charged  feveral  times :  but  this  was  not 
allowed  ;  for  by  the  indorfement  of  the  payee  he  was  difcharged 
from  any  payment  to  him,  and  by  the  indorfement  of  the  plain- 
tiff from  any  payment  to  him,  till  he  was  again  entitled  to  re- 
ceive it  by  payment  of  the  money  to  the  indorfee.  Now  as, 
according  to  this  cafe,  the  indorfer  who  pays  is  to  be  confidered 
as  having  never  made  any  indorfement,  if  he  could  Jikewife 
infift  on  his  having  laid  out  money  for.  the  ufe  of  the  acceptor, 
it  would  be  in  his  power  either  to  come  in  under  the  com- 
miffion  or  not,  as  he  pleafed ;  and  his  debt,  at  the  fame  time, 
might  be  confidered  as  arifing  both  beforehand  after  the  bank- 
ruptcy.  If  the  indorfer  who  pays  the  whole  cannot  fue  for 
the  whole,  after  the  acceptor's  certificate,  he  cannot  be  in  a  better 
fituation  by  paying  a  part  only  inftead  of  taking  up  the  bill. 
This  is  an  anfwer  to  Mr.  W^cPs  and  Mr.  Er/kin/%  argument  of 
their  not  havingthe  bills. 

But  it  has  been  contended,  that  after  the  negotiation  of  the  bills,/ 
it  was  a  matter  of  contingency  whether  the  Peters  would  or 
would  not  be  ever  called  on  to  pay,  and  that  on  payment  a  new 
.  debt  arofe,  as  in  the  cafe  of  principal  and  furety.  But  this; 
cafe  is  diftinguHhable  from  that  of  a  furety,  who  pays  money 
for  his  principal  after  his  bankruptcy 5  for  the  contra&,  in  fuch 
a  cafe,  is  from  its  nature  conditional,  and  it  is  a  matter  of  un- 
certainty and  contingency  whether,  at  any  time,  any  claim  will, 
arife  on  the  principal.  But  that  is  not  the  cafe  of  the  drawer 
of  a  bill,  who  may,  after  he  has  negotiated  it,  and  been  obliged 
to  pay  it,  maintain  an  aftion,  or  fue  out  a  commiflion  on  the 
bill  itfelf,  juft  as  if  he  had  never  parted  with  it.  When  he  takes 
up  the  bill  he  is  referred  back  to  his  original  contra&,  according 
to  the  cafe  of  Death  v.  Senuonters  j  until  the  bill  gets  back  to 
the  drawer,  die  acceptor  is  difcharged,  with  refpeft  to  the  drawer ; 
when  the  drawer  gets  back  the  bill,  his  right  revive^  and  the 
bill,  which  is  die  evidence  of  the  contrail  of  the  acceptor* 

8  proves 
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prorcs  that  his  undertaking  was  to  pay  a  certain  fum  of  money  * 
at  a  fixed  time,  and  not  on  any  contingency.  In  Jhort,  the 
queftion  comes  to  this,  whether  the  drawer  of  a  bill  of  ex- 
change, who  is  obliged  to  take  it  up,  after  having  negotiated  it, 
is  not  confined  to  his  a&ion  on  the  bill  to  recover  againft  the 
acceptor  ?  And  it  feems  to  me,  that  he  is,  for  I  fee  no  reafon 
to  raife  an  implied  affumffit,  as  for  money  paid  by  the  drawer  for 
the  acceptor,  when  the  contrad  arifing  out  of  the  bill  and  the  V 

cuftom  are  fully  fuScient  to  enable  him  to  recover  what  he  may  be  V 

obliged  to  pay  on  the  acceptor's  refufal. 

In  addition  to  thefe  reafons  it  appears  to  me  that  a  contrary 
doQrine  would  militate  againft  the  defign  of  the  bankrupt  laws. 
Which  is  to  fet  fair  traders  free  from  the  engagements  they 
may  have  made  previous  to  their  bankruptcies  \  and  that  it  will 
be  very  inifchievous  if  confiderable  dealers  in  trade,  whole  bills 
*  are  in  a  ft  ate  of  negotiation,  at  the  time  of  their  bankruptcies, 
ftould  be  liable  to  the  utmoft  amount'of  their  bills,  after  having 
given  up  all  their  effcQs.    Surely  it  cannot  depend  on  the  nego- 
tiation on  non-negotiation  of  a  bill  by  the  payee,  whether  a 
debt  created  anterior  to  a  bankruptcy  fliall  or  (hall  not  be  barred 
by  it.    The  cafes  which  prefs  upon  this  opinion  of  mine  are  thofe 
of  Hows  v.  Wiggins,  (0)   and  Brooks  v.  Rogers,  (p)    With  refpeft ' 
to  the  laft  Lord  Loughborough,  who  was  chief  jufticf  when  that 
cafe  was  decided,  on  further  confideration,  and  of  the  cafes 
which  had  not  been  mentioned  in  the  courfe  of  that  argument, 
held  differently  in  the  cafe  ex  parte  Seddon,   which  undoubtedly 
leflens  the  force  of  it.    I  argued  that  cafe  as  being  the  cafe  of 
principal  and  furety,  and  confidered  Brooks  as  lending  his  name 
to.  Rogers  to  get   money  on   the  draft  of  Rogers  of  the  Olney 
bank,  and  that  in  fubftance   it  was   an  advance  of  money  to 
Rogers  on  the  credit  of  Brook/  name,  as  a  furety  to  the  bank  ; 
but  I  doubt  if  that  argument  is  not  .fallacious,  for  on  Brooks9 
carrying  the  letter  to  the  bank,  the  banker  lent  him  the  amount 
of  it  upon  the  fecurity  of  the  bilk  and  of  his  name,  and  when 
Rogers  received  kthe  money,  it  was  a  loan  to  him  by  Brooks  on 
the  fecurity  of  the  bill,  on  which  Brooks  was  entitled  to  recover 
when  returned  to  him  for  non-payment.     As  to  the  cafe  of  Hows  " 

t.  Wiggins,  I  fenfibly  feel  the  prefiure  of  it,  and  with  the  weight 
of  fuch  an  authority  againft  me,  I  cannot  but  be  apprehenfive 
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that  I  have  proceeded  upon  falfc  grounds.  - 1  have  endeavoured 
to  discover  wherein  I  may.  be  miftakcn  but  without  fuocefs*  and 
according  to  the  be  ft  judgment  I  have  been  able  to  form,  after  much 
confideration,  the  certificates,  in  this  cafe,  are  bars  to  the  do- 
roands.  And  die  anfwcr  I  give  to  the  queftions  proposed  is,  that 
the  plaintiff  is  not  entitled  to  recover,  and  that  a  vevdift  mutt  be 
entered  for  the  defendants*" 

/-Grofa  J.  "  The  right  of  the  plaintiffs  depends  upon  the  ques- 
tion, whether  the  certificate  of  the  defendants  ia  a  bar  to  the 
a&ionj  in  otter  words,  whether  the  debt  on  the  bills  qo*. 
cepted  by  the  defendants  could  be  proved  by  the  plaintiffs  under 
the  commiffion  againft  the  defendants.  To  make  the  cafe  ocore 
intelligible,  I  will  Amplify  it,  and  fuppofc  it  to  be  a  cafe  on 
two  bills  accepted  and  exchanged  between  A.  and  & :  ijt  will 
then  ftand  thus,  A*  exchanges  his  acceptance  for  3000/.  with  B.  for 
2,  like  acceptance ;  A.  pays  his  own  acceptance;  B.  becomes  a  bank* 
nipt,  and  cannot  pay  his,in  confequence  of  which.thc  bill  holder  call* 
on  A.,  the  drawer,  and  he  pays  that  which  &'s  eftate  could  not  pay. 
What  then  is  the  fituation  of  the  parties  ?  A.>  in  paying  bis  own 
acceptance  has  only  performed  his  own  engagement,  and  paid 
what  he  was  bound  to  pay  :  but  upon  JB.'s  acceptance,  on  which 
he  was  the  drawer,  he  is  a  creditor  on  the  eftate  of  B.  \  B^ 
die  acceptor  was  bound  to  pay  him  upon  the  bill  y  his  right  of 
a&ion  arifes  upon  the  bill,  and  not  upon  any  contra  &  collateral 
to  the  bilL  If  there  had  been  no  bankruptcy,  and  A.  had  in 
default  of  B.  paid  2?/s  acceptances,  A.  might  have  fued  B.f  as 
acceptor  on  the  bill ;  and  upon  the  eftate  of  2?.,  as  acceptor  of 
the  bill,  he  had  a  right  to  prove  the  money  he  had  paid  as 
drawer.  To  this  purpofe  is  the  cafe  of  Rolfe  v.  CaJlon%  *  where  A% 
drew  a  bill  of  exchange  on  2?.,  payable  to  the  order  of  A.  which 
J?,  accepted  ;  and  B.  drew  a  bill  oA  A.f  payable  to  the  order  of  & 
which  A.  accepted  for  their  mutual  accommodation,  both  bills 
being  made  payable  at  the  fame  time,  having  the  fanje  dates, 
and  containing  the  fame  fum*  There  it  was  holden,  that  the 
one  acceptance  was  a  good  confideration  for  the  other,  and  not 
merely  an  indemnity ;  fo  that  if  either  party  became  a  bankrupt 
the  bill  accepted  by  him  might  be  proved  under  his  commiiGon  1 
and  that  consequently  to  an  action  brought  on  fuch  bill  his 
bankruptcy  and  certificate  might  be  pleaded  in  ban    Now  apply 
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the  do£krine  in  that  cafe  to  the  prefent,  and  will  (land  thus  \  the 
bilk  accepted  by  the  Dunlops  were  a  good  confederation  for  the 
t>ills  accepted  by  the  houfe  of  Peters  ;  the  Dunlpos  having  become 
bankrupts,  the  bills  accepted  by  them  might  have  been  proved 
under  their  comraiffion ;  4nd,  confequently,  to  an  adion  brought 
on  them,  the  certificate  of  the  defendants  may  be  pleaded*  in  ban 
The  argument  fet  up  by  the  plaintiffs  is,  that  the  right  of  the 
Peters  does  not  arife  on  the  bills :  but  the  fad  is  not  fo ;  the 
whole  tranfa&ion  is  founded  on  the  bills.  The  debt  from  thg 
defendants,  to  the  houfe  of  Peters,  does  not  arife  from  the  latter 
having  paid  their  own  acceptances,  for  thofe  they  were  bound  to 
pay  5  but  from  the  defendants  having  omitted  to  pay  their  ac- 
ceptances, in  confequence  of  which  the  houfe  of  Peters  were 

J  bound  to  pay  as  drawers,  add  are  by  law  remitted  to  their  right  to 
recover  againft  the  Dunlops  as  acceptors. .  This  is  the  true  foun- 
dation on  which  the  houfe  of  Peters  could  have  any  right  to  re- 
cover againft  the  Dunlops  \  and  to  this  eifefi  is  the  cafe  of  Death 
v.  Serwuters  (y)  So  here  the  Dunlops  not  having  paid  their 
acceptances  to  the  holders,  die  drawers  wefe  obliged  to  pay  them ; 
and  when  they  have  paid*,  they  become  again  entitled ;  and  the 
t>unhps  are  again  liable.  Id  other  words,  the  houfe  of  Peters 
are  remitted  fo  their  right  on  the  bills;  which,  when  in  the  hands 
df  other  holders,  was  fiifpendcd  as  to  them/* 

^J^UmrJf,  J.  «  The  queftion  is,  whether,  at  the  time  of  the  bank* 
fuptcy  of  the  Dunlops,  that  Aim  was  or  was  nor  a  debt  proveaUe 
ander  their  CbmmifliOri  >  and,  according  a*  this  is  dlcidfed,  the 
confequence  will  follow  of  cdttrfe,  whether  the  debt  U  or  is  not 
fcartfedf  By  the  bankruptcy  or  certificate.  It  is  a  general  rule  of 
law,  that  where  one  man  pays  a  debt  for  another,  which  he  was 
liable  to  pay,  that  is  money  paid  for  his  ufe,  and  gives  a  new 
caafe  of  adion  tb  the  party  fo  paying.  'I  he  queftion  is,  whether 
this  cafe  comes  within  that  rule.  Here  there  was  no  other  con- 
fideration  than  the  mutual  acceptances,  and  it  was  part  of  the 
original  agreement  that  each  wa6  to  pay  his  own.  Then,  taking 
thai  to  be  the  t  ran  fad  ion,  there  could  not  be  faid  to  be  any 
debt  eiifting,  by  or  from  either  party  provided  they  had  kept 
to  their  feveral  ftipulations,  and  had  each  paid  their  own  ac« 
ceptances;  confequently  no  debt  could  arife  but  by  future 
feilurfc  of  the  parties.     And  it  is  laid  down  in  Chilton  v.  Whif* 

jin%  (r)  that  no  debt  can  be  barred  but  what   was  contrafted 
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with  certainty  before  the  aft  of  bankruptcy.    This  cafe  feems  to 

s+*&/fo6/C\      mt  t0  ^c  ^c  ^amc  *n  c"k&  Wlt^  dot  oiToung  and  another 

]  v.  Hockley.  (/)  There  the  defendant  drew  a  bill  of  exchange  on 
the  plaintiffs,  payable  to  his  own  ovrdcr.  The  plaintiff,  at  the  de- 
fendant's requeft,  and  on  his  promife  to  indemnify  them,  accepted 
the  bill,  which  becoming  due  after  the  defendant's  bankruptcy,  the 
plaintiffs  paid  it  to  prevent  being  fued|  and  it  was  holden  that 
they  could  not  prove  this  as  a  debt  under  the  commiffion,  and 
therefore  that  the  defendant  could  not  plead  his  certificate  in 
bar  of  the  a&ion  on  the  promife  to  indemnify. 

The  cafe  alfo  of  Taylor  v.  Mills  and  another,  (/)  feems  very 
appofite  to  the  prefent,  where  it  was  holden  that  a  furety  in  a  bond 
who  pays  the  debt,  after  a  commiffion  of  bankrupt  iffued  againft 
his  principal,  is  not  barred  by  the  certificate,  though  the  penalty 
of  the  bond  was  forfeited  before.  And  Lord  Mansfield  faid,  that 
at  the  time  of  the  bankruptcy,  tlio  defendants  were  not  indebted 
to  Taylor  \  he  clearly,  therefore,  could  not  come  in  as  a  creditor 
under  the  commiffion  |  he  was  not  damnified  at  that  time  ;  and 
till  damnified,  which  he  could  not  be  till  he  had  been  called  upon 
mnd  had  paid,  he  could  not  bring  an  a&ion.  He  {aid,  further,  that 
the  eafe  did  not  feem  to  him  to  bef  different  from  any  where  the 
caufe  of  adion,  though  it  arife  after  the  bankruptcy,  is  founded 
on  a  pre*exifting  ground  \  and  the  other  judges  were  of  the  fame 
opinion.  The  cafes  of  Chilton  y.  JVbiflin,  («)  and  Vanderheyden 
v.  De  Paiba  (y)  which  are  not  denied  to  be  law,  affirm  the  fame 
principle  ;  and  fo  does  the  cafe  of  Howie  y.  Wiggins.*  Now  here 
the  debt  could  never  arife  but  by  the  failure  of  one  of  the  parties 
to  fulfil  this  engagement ;  and  that  did  not  happen  till  after  the 
bankruptcy  of  the  Dunkps%  till  when  the  debt  was  not  afcertained. 
This  cafe,  therefore,  feems  to  fall  exa&ly  within  the  principle 
laid  down  by  Lord  Mansfield%  in  Taylor  v.  Mills.  It  is  the  com* 
mon  cafe  where  the  caufe  of  adion  artfes  after  the  bankruptcy, 
though  founded  on  a  pre-exifting  ground  s  and  therefore  this  de* 
mand  could  not  legally  be  proved  under  the  Dunhp's  commiffion. 
Indeed,  it  is  dated  as  a  fa&  in  the  cafe,  that  the  commiffioners  re- 
JeSed  the  proof;  and  I  think  they  did  right  j  becaufe,  at  the  time 
of  the  bankruptcy  of  the  DunUps,  the  eftate  of  the  Piter9 s  had  not 
paid  nor  afcertained  the  debt  due  from  the  Dunlops%  which  they 
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were  afterwards  obliged  to  do,  in  confequence  of  the  Duniops'  not 
paying  their  acceptances,  agreeably  to  their  undertaking  :  and  if, 
at  the  time  of  the  bankruptcy  of  the  Dunkps*  there  was  not  fuch 
a  debt  ascertained  as  was  proveable  under  the  cominiffion,  but  it 
pnly  arofe  afterwards  upon  a  contingency,  it  will  confequently  not 
be  barred  by  the  certificate  •,  and  therefore  I  am  of  opinion  that 
the  poftea  fhould  be  delivered  to  the  plaintiff.* 

Lord  Kenyort)  Ch. }.    "  The  way  in  which  I  have  confidered  this 
queftion,  leads  me  to  draw  the  fame  conclusion  that  my  brother 
Afbhurft  has  drawn,  without  encountering  any  decifion.    When 
thefe  bills  were  drawn  and  accepted,  they  coqftituted  an  obliga- 
tion on  the  acceptors,  by  which  they  were  primarily  liable  to  pay 
the  perfon  who  fhould  hare  a  title  to  the  bills,  and  be  in  a  con- 
dition 10  call  for  payment  of  the  money:  but  they  only  con-    h 
ftkuted  an  obligation  ■  to    the  amount  of  the  fums  contained 
in  the  bills  5  as  foon  as  they  had  paid  that  money,  they  the  ac- 
ceptors, (the  principal  debtors)  were  discharged  from  every  obli- 
gation.   The  holder  of  the  bills  tacitly  engaged,  firft  to  apply  to 
the  acceptors  for  payment,  and,  on  their  failure,  only  to  refort  to 
the  drawers  or  indorfers*    I  lay  out  of  my  confideration  the  cafes 
ex  parte  Brymer,  and  ex  parti  &eddony  becaufc  they  only  (how  that, 
though  the  indorfer  of  a  bill  of  exchange  was  not  in  pofleffion  of 
the  bQl  at  the  time  of  the  bankruptcy,  yet  if  he  gets  pofieffion 
under  a  perfon  who  had  a  legal  title  to  it>  he  may  come  in  and 
prove  his  debt  under  the  commiffion :  he  is  then  (as  my  brother 
Grofe  obferved)  remitted  to  his  former  title :  but  I  yield  to  that 
propofition  with  this  qualification,  that  be  has  a  right  to  call  on 
the  acceptor  for  payment,  if  the  acceptor  has  not  been  called  on 
by  tome  perfon  who  had  a  better  right  to  require  payment  1  for  if 
the  acceptor  has  paid,  he  is  delivered  from  all  refpcnfibility,  and 
cannot  be  again  called  upon  to  pay  the  bill*    Then  let  us  confider 
what  the  prefent  cafe  is  :  the  holders  of  thefe  bills  have  made  ufe 
of  them  up  to  their  extent,  and  proved  them  under  the  commiffions 
againft  the  Duniops,  the  acceptors ;  and,  after  the  eftate  of  the 
Duniops  has  been  called  upon  to  pay  dividends  up  to  the  extent  of 
thefe  bills,  (hall  h  be  permitted  to  another  perfon,  who  gets  pof- 
leffion of  the  bills,  to  come  upon  the  eftate  of  the  Duniops  again  ? 
That  would  be  charging  the  eftate  of  the  Duniops  twice  for  the  fame 
debt.    Proving  the  debt  under  the  commiffions  againft  the  Dim-  % 
lops,  and  receiving  a  dividend,  wfs  equivalent  to  payment.    If 
that  be  fo,  there  is  an  end  of  th£  queftion  beyond  all  doubt  t 
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for  here  the  holders,  having  a  legal  right  to  the  bills*  obtained 
fatisfa&ion  from  the  eftatc  of  the  Dumlops,  not  indeed  in  monies 
numbered*  but  fuch  a  farisfa&ion  as  the  law  has  pointed  out  in 
this  cafe.    The  acceptors  were  then  delivered  from  all  liability 
vnder  the  bills*    But  then  arofe  another  liability,  •  in  consequence 
of  the  Peters  having  become  furoties  for  the  acceptors  $  when  the 
.   drawers  paid  the  bills,  they  had  a  right  to  call  on  the  acceptors* 
for  vrbofe  ufe  they  had  paid  that  money,  as  for  fo  much  money 
paid,  hid  out,  and  expended  for  their  ufe.    I  before  ftated,  and 
on  Chat  I  rely,  that  when  the  fecurity  of  a  bill  is  given,  the  acceptor 
is  tiue  principal  debtor :  to  him  the  holder  muft  fitft  apply,,  and^ 
on  hi*  failure,  the  holder  may  have  recourfe  to  the  drawer :  but 
here,  down  to  the  time  of  the  bankruptcy  of  the  defendants,  it 
was  impoffible  for  the  bonfe  of  Peter's  to  call  on  the  eftate  of 
the  Dmbps  for  payment   If  the  bills* though  once  negotiated,  had 
come  hack  again  to  the  Peter* s>  they  would  have  been  remitted  to 
tfcei*  better  right,  and  might  have  proved  their  right  under  the 
comnri&ons  againft  the  Dtmhps :  bat  as  the  bilk  were  not  in  the 
hands  of  the  Peter's  at.  that  time,  and  were  put  in  force  againft  tho 
dials  of  the  Dtenhpe  by  die  pesfong  who  had  the  legal  right  to 
then,  the  Peters  could  not  prove  tbefe  bills  again  under  the  fame 
eomtntffioru    Whether  or  not  the  Peters  could  have  proved  thefe 
bills  under  the  Dunktfs  commiflion,  will  be  feen  by  confidering, 
whether  or  not  they  could  have  maintained  an  a&ion  at  law 
Ogaioft  the  Dtmkps,  before  the  bankruptcy.    Had  fuch  an  a  A  ion 
been  brought,  it  would  have  been  an  anfwer  to  it  to  have  (how* 
that  the  bills*  had  been    already  paid   by  the   Dun/ops*     The 
eftate  of  the  Dtmlops  having  once  paid  thefe  bills,.  I  cannot  con- 
serve: how  die  Bwtleps  could  be  again  liable  on  the  bills ;  and  yet 
tire  affirmative  of  that  propofition  muft  be  eftabliihcd  before  any 
fide  oppofition  can  be  made  to  the  prefent  a&ioru     As  it  U  clear 
that  the.  Peters  could  not  have  brought  any  action  againft  thg 
Thmbps  on  thefe  bill*  before  the  bankruptcy^  it  feems  to  follow 
that,  having  been  called  upon  after  the  bankruptcy  of  the  Dun- 
lops  to  pay  this  money,  which  the  Dun/eps  were  bound-  to  pay, 
the  right  of  a£tion  accrued  to  the  Peters  only  on  payment  after 
the  bankruptcy,  on   the  fame  ground,  that  a  furety,  who  pays 
money  for-  his  principal,  after  his  bankruptcy*  may  fue  the  prin- 
cipal, and  the  debt,  is  not  barred-  by  the  bankruptcy  and  certificate 
of  the  principal. 

lam 
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I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to  judg* 
ment  ^  but,  as  the  court  ace  equally  divided*  so  judgment  cam  be 
given  in  this  cafe." 

Bat  in  the  cafe  of  Buckler  v.  Buttivant  and  JFirfr*  (it)  Ait 
que&ion  was  finally  fettled,  againft  the  opinions  of  Lord  Kmyon 
and  Mr,  Juftice  AJhhurft.    It  was  an  a£tion  to  recover  49/.  1  jx  a£ 
for  fo  much  money  paid,  laid  out,  and  expended  by  the  plaintiff 
to  the  ufe  of  the  defendant $  to  which  the  defendant,  Buttivemt* 
pleaded,  firft,  non-qfumgft  \  adly,  that,  before  the  exhibiting  the 
plamtifFa  bQl,  viz.  on  the  ifl  OtJoher%  1 799^  he,  the  defendant 
became  a  bankrupt ;  and  that  the  federal  caufe  of  a&ion  accrued 
before  his  bankruptcy.    The  other  defendant*  White,  differed 
judgment  by  default.    At  the  trial,  a  vcrdifi  was  found  for  the 
pUntiiF  for  49/.  1 5/.  2d.  fubjefk  to  the  opinion  of  the  Court  of 
Kings  Bench,  on  the  following  cafe  :  "  The  defendants  were  in 
portnerfhip,  under  the  firm  of  Buttivant  and  White,  at  the  time  of 
writing  the  federal  letters,  and  drawing  and  accepting  the  bills  of 
exchange  hereinafter  mentioned :  and  White,  at  the  fame  time* 
earned  q»  another  bufinefs,  under  the  firm  of  White  and  Co.  <G£» 
tm£t  and  feoarate  from  his  co-partnerftup  with  Buttivant.    The 
§ve  letters  (copies  of  which  are  annexed  to  the  cafe)  were  written 
hf  White  to  the  plaintiff,  and  contained  the  fire  following  bills  of 
exchange:  (t(t)  *  Norwich,  July  22d,  1799.      Three  months 
«*  after  date,  pay  to  our  brder  61I.  7/.  6d.  value  receired,  at  ad* 
«  vifcd."  (Signed)   «  T.  Buttivant  and   W.  White?    (and  ad- 
«*  dreffed)  to  Mr.  John  Bender/on*  MichaePs  Alley,  ComhUl,  Lorn 
"  den/9  and  •*  accepted,  John  Henderfin?  and  indorfed  by  the 
defendants,     (ad.)    "Norwich,  Auguft    31,     1799.      "   Two 
**  months  after  date  pay  to  the  order  of  Meflrs.  W*  White  and 
«*  Co.  143/.  14/.  Talue  received,  as  advifed."    (Signed.)  T.  Butti- 
«  wi*  and  W.  White?  (and  addrefled  to  and)  «  accepted  "Job* 
«  Henderfin?  (and  indorfed)  «  JT.  JFli/r  and  Co."    (3d.)  This 
was  the  fame  as  the  laft,  only  for  n  7/.  13/.    (4th.)  «  Nor- 
*<-  «w£»  Auguft  3d,  1799.      Three  months  after  date  pay  to  our 
*«  order  88/.  15/.  value  receired,  as  advifed."  (Signed)  "  T.  Butti- 
«  vntti  and   IF.   White."    (Addrefled)  « To  Mr.  Wm.  Wells9 
€€  Princes  Street,    Lescefter  Fields ,  London,"    (and)  "  accepted 
«  Wnu  Wells?  (and  indorfed  by  the  defendants.)    (5th.)  «  Nor* 
"  wich,  September  ytb,  1 799.    Two  months  after  date  pay  Meflrs. 

(w)  3  £j/f  Jty.  72. 

W.  White 
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u  W.  White  znd  Co.  or  order  153/.  17s.  fc/.  valde  received,  as 
«  advifed."  (Signed.)  «  T. Buttivant  and  W.  White"  (And ad- 
drefied  to  and)  u  accepted  John  Henderfon."  (And  indorfed) 
«  JT.  JP2te  and  Co." 

The  plaintiff  accepted  the  four  following  bills  of  exchange,  one 
dated  w  Norwich,  July  2*d,  1 799.  Three  months  after  date  pay 
u  to  our  order  61/.  7/.  6d.  value  received,  as  advifed."  (Signed) 
u  T.  Buttivant  and  W.  White."  (And  addreffed  to  the  plaintiff, 
and  indorfed  by  the  defendants,)  and  the  three  others  all  drawn  by 
*  W.  White  and  Co."  from  Norwich,  at  two  months  after  date, 
payable  to  their  own  order,  and  indorfed  by  them  ;  the  6rft  di- 
re&ed  "  September  3d,  1799,"  for  "  261/.  7s."  the  next  §ept.  5th, 

u  1799>*  for  "  88'*  lSs"  and  thelaft  dated  «  Sept.  10th,  1799/* 
for"  154/.  3/, 

■ 

The  four  laft  mentioned  bills  were  accepted  by  the  plaintiff, 
for  and  on  account  of  the  defendants,  without  his  having  received 
any  confideration  for  the  fame,  other  than  the  before -mentioned 
five  bills,  contained  in  the  letters  hereunto  annexed.  On  the  1  ft 
OBober,  1799,  the  defendants  became  bankrupts;  and  buttivant 
has  fince  obtained  his  certificate.  At  the  time  of  fuing  out  the 
commiflion,  and  before  the  plaintiff  had  proved  any  debt  under  ft, 
the  plaintiff  had  paid  to  the  holders  of  the  four  bills  which  he  had 
accepted,  515/.  17/.  id.  on  account;  which  fum,  together  with 
the  further  fum  of  197/.  8/.  id.  due  and  owing  from  the  defend* 
ants  to  the  plaintiff,  upon  another  account,  making  in  the  whole 
the  fum  of  71 3/.  6s.  the  plaintiff  proved  under  the  commiflion* 
After  the  fuing  out  the  commiflion,  and  proof  of  the  above  fum  of 
7:3/.  6s.  under  it,  the  plaintiff  paid  the  balance  of  his  acceptances 
of  the  four  bills  to  the  holders  thereof,  amounting  to  the  fum  of 
49/.  1 5/-  2 d.  for  which  the  prefent  a&ion  was  brought.  The  five 
firft-mentioned  bills,  drawn  and  fent  by  the  defendants  to  the 
plaintiff,  were  duly  prefented,  and  returned  for  non-payment* 
and  the  fame  are  (till  wholly  unpaid.  But  the  plaintiff  has  re* 
ccived  a  dividend  on  the  above  fum  of  713/.  dr.  fo  proved  as 
aforefaid.  The  queftion  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  were  entitled  to  recover  the  faid  fum  of  49/.  15X.  2d.  I 
If  not,  a  verdift  to  be  entered  for  the  defendant,  Buttivant. 

The  letters  referred  to  in  the  cafe,  all  of  which  were  written 
from  the  defendants  to  the  plaintiff,  were  as  follows : 

u  Norwich^ 
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«  Norwich,  Auguft  6th,  1 799.  We  duly  received  your  favour, 
«  requefting  a  renewal  of  the  tranfo&ion,  through  Meffis.  Sctma- 
*  der  and  Co.    Agreeable  thereto  we  now  inclofe 

~I  '  .  r   Scbnieder  and  Co,  Auguft  6.    2  months. 

159.  13     °J 
01     7     6      Henderfon,  July  22,    3  month*. 

£360  6  6  to  winch  you  will  procure  acceptances,  and 
credit  us  againft  tfie  following  drafts  we  value  on  you : 

£298  19     o         6th  July,    3  months. 
61     7    6        22d  July,    3  months. 

£  360    6    6    to  which  we  requeft  your  protection  ; 
and  when  at  maturity  will  finifh  the  tranfa&ion,"  &c« 

"  Norwich  Auguft  31ft,  1799-— -Obfcrving  the  drafts  we  re- 
mitted you  on  Mr.  Htnderfon  will  be  due  in  a  few  days,  we  hare 
taken*  the  liberty  to  inclofe  two  more,  to  which  we  beg  you  will 
be  pleafed  to  procure  acceptances ;  and  at  the  fame  time  we  take 
the  liberty  to  value  on  you  the  amount  in  one  draft  for  the  fame 
fum,  at  two  months  from  the  fecond  iaftant,  September,  to 
which  we  (hall  confidcr  ourfelves  much  obliged  by  your  (bowing 
the  ufual  protection,  relying  on  any  fimilar  feivice  in  our  power 
is  at  all  times  at  your  command,"  &c. 

«  Norwich,  Sept.  5,  1 799.— We  took  the  liberty,  a  few  polls 
back,  to  inclofe  drafts  on  Mr.  Henderjbn.  Not  hearing  from  you, 
we  prefume  the  lame  are  duly  at  hand,  and  ends  the  tranfadion. 
We  herewith  beg  to  inclofe  a  draft  for  88/.  15/.  on  W.  Wells* 
3d  of  Auguft ',  3  months.  We  advife  faid  friend  it  lays  in  your 
hands,  and  hare  requefted  him  to  call  and  (how  honour  to  the 
bill,  there  being  a  difference  off,  on  Saturday,  for  which  he  has 
the  necefiary .  We  take  the  liberty  to  value  on  you  the  fame 
amount,  at  two  months  from  this  day,  requefting  the  favour  you 
will  notice  the  fame  on  its  appearance,"  &c. 

"  P.  S.  We  obferve  on  the  1 2th  you  will  have  paid  a  draft, 
135/. "14s.  on  T.  Henderfon  %  pray  fend  anfwer." 

"  Norwich,  Sept.  9th,  1799*  We  have  duly  your  favour  of  the 
6xh  inftant,  wherein  we  note  your  abfence  from  home ;  but  as  we 
prefume  this  will  meet  you,  we  take  the  liberty  to  remit  you  a 
draft  for  153/*  17/-  2d.  on  Mr.  T.  Henderfon,  at  two  months, 
which  we  {ball  efteem  it  a  favour  you  will  have  accepted ;  and 
as  we  hope  it  will  not  be  attended  wjth  inconvenience  to  you,  we 
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take  the  liberty  to  Tukic  on  you  the  amount  in  a  draft,  the  16th 
iaftaat,  at  two  month*,  for  154/.  3/. ;  to  'which  we  beg  your  ac- 
ceptance ;  and  at  maturity  will  finifli  the  tranfa&ion,  except  5/.  \d, 
which  we  beg  our  friend,  Mr.  Wells,  to  pay  yo %"  &c* 

There  was  alfo  another  letter  from  the  defendants  fo  the  plain- 
tiff,  dated w  Norwich,  Sepu  19th,  1799,"  the  purport  of  which 
was  to  .inform  him  of  their  bankruptcy  and  diftrefs ;  and  hoping 
that  the  circumftance  might  not  be  attended  with  any  fatal  ion* 
Sequence  to  him,  &c. 

The  Bill  Account  flood  thus  between  the  Parties : 


Bills  drawn  by  the  Defendants, 
.and  accepted  by  tbeir  Agents, 
J.  Hendirfon  or  W.  Wells. 


Sums* 


61 

"7 

SB 

153 


/. 

7 
14 

»3 
IS 

17 


4. 
6 
o 
o 
6 
S 


when  dm. 


25th  OS.  1799* 
3d  Noy. 
3d  Nov. 
6th  Nov. 
13th  Nov. 


S6s     1     2 


Bills  drawn  by  Defendants,  and 
accepted  by  plaintiff. 

Sums.  Time  when  due. 
£.    x.    d. 

61     7    6  25th  0&  1799. 

261     7    o  5th  Abv. 

88  15     6    8th  NW. 
154     3     o     13th  jNiw. 


1     565  1a 
Balance    o    5 


6 

4 


The  court  determined  that  the  tranfa£Hon  was  an  ab/Uute- 
exebange  cf  fecurities,  and  that  each  party  was  confined  to  his 
remedy  on  thofe  fecurities,  and  that  the  law  would  not  raife  an  im- 
plied promife  by  die  defendants  to  repay  to  the  plaintiff  the  amount 
on  the  balance  of  his  acceptances  paid  after  the  bankruptcy. 

Lord  EUit&oriughy  Ch.  J.  faid,  «  The  queftion  principally  b, 
in  what  relation  thefe  parties  flood  to  each  other,  whether  in  that 
of  principal  and  agent,  of  which  I  fee  no  evidence,  or  whether  the 
tranfa&ion  between  them  was  not  a  downright  exchange  of  paper, 
for  the  mutual  accommodation  of  the  parties  an  exchange  of  ac- 
ceptances of  the  plaintiff  for  acceptances  of  the  defendant,  given  to 
the  name  of  their  agent,  of  equivalent,  or  what  was  considered  as 
equivalent  amount,  the  difference  being  only  a  fmali  fum  of  5/.  4L 
which  was  considered  as  the  immediate  debt  of  the  defendants, 
againft  whom  that  excefs  was,  and  which  they  provided  for  at  the 
time.  And  this  appears  to  be  the  true  flat?  of  the  cafe.  If  then 
anexprefs  agreement  between  thefe  parties  to  that  effe&is  to  becot* 

6  teged. 
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lefted,  that  excludes  til  implied  confcdetmtioos.  Their  wis  no 
paoasMc«f  ft*4ejMfty  on  either  fide,  in  cafe  their  idpe&isc  ac- 
ceptances were  act  provide*  for :  but  each  party  was  to  look  to 
flbe  liquidation  of  his  claim  on  the  other  to  the  bilk  which  he 
took  m  lien  of  hie  own,  and  his  remedy  thereon,  and  to  thofe 
only.  Then  the  law  will  not  raifc  any  implied  prwmi/e  ultrm  thofe 
faitte.  The  circumftances  of  the  cafe  fhow  plainly  that  it  was  aa 
txchange  of  feeurities.  In  the  6rft  letter  the  defendants,  m  an- 
fwert  as  it  appears,  to  a  prior  letter  from  the  plaintiff,  reqoefting  a 
renewal  of  the  tranfa&ion  through  Schneider  and  Co.  inclofe  their 
bills,  drawn  on  S.  and  Co.  and  on  Henderfan^  for  360/.  6s.  6d.  on 
the  whole,  which  they  defire  the  plaintiff  to  get  accepted;  and 
credit  them  for  the  amount  againft  other  drafts  on  him  for  the 
feme  amount,  which,  they  obferve,  will  finifh  the  tranfaftion.  In 
another  letter  they  wri{e  of  other  drafts  which  end  the  tranfa&ion : 
In  another  they  mention  a  (jmilar  exchange,  which, "  at  maturity, 
will  6ni(h  the  traofe&ion,  except  5/.  4J.  which  we  beg  our  friend, 
Mr.  Welli%  to  pay  you."  Throughout,  the  defendants,  when  they 
jadofe  bills  to  the  plaintiff,  fpeak  of  valuing  on  him  to  the  fame 
amount.  Nothing  can  (how  more  ftrongly  that  this  was  a  cafe  of 
hills  againft  bills  for  the  fame  amount  on  the  whole,  though  vary- 
ing as  to  particular  fums.  The  defendants  fay,  we  will  give  you 
bills,  accepted  by  certain  perfons,  in  exchange  for  your  accept- 
ances* The  plaintiff  affeats  to  that  exchange.  Then  there  is 
nothing  clfe  to  look  to  on  either  fide.  The  correfpondence, 
which  is  the  bafis  of  the  agreement  between  the  parties,  points 
to  nothing  elfe  than  an  exchange  of  paper*  which  excludes  all  other 
oonfidcration.  The  holder  of  the  bills  has  his  remedy,  firft 
againft  the  acceptor,  and,  if  he  fail  to  pay,  then  againft  the  drawer. 
So,  if  the  acceptor  refufe  payment,  the  drawer  has  his  remedy  on 
the  bill  againft  him  :  but  the  plaintiff,  as  acceptor,  has  no  remedy 
againft  the  drawer  for  the  payment  of  bis  own  acceptance,  becaufc 
he  did  not  accept,  in  oonfideration  of  a  promife  of  indemnity,  but 
in  coofidcrarion  of  an  agreement,  or  rather  of  an  a&ual  and  exe- 
cuted delivery  of  other  acceptances  to  the  fame  amount.  Such  is 
the  iituation  of  tbcfe  parties  \  and  it  is  only  on  the  ground  of 
am  implied  confidcration  of  indemnity,  which  is  negatived  by  the 
frfts,  that  this  claim  can  be  fuftained.  Therefore  the  cafe  falls 
within  the  fame  principle  as  governed  that  of  Rolft  v.  CaJJen,  («) 

(*)  Am  166. 
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The  only  difference  is  the  trifling  circumftattce  of  fome  of  the 

bills  becoming  due  two  days  hefore^the  counter-acceptances  of  the 

plaintiff,  a  circumftance  not  regarded  by  the  parties  at  the  time. 

It  is  unneceffary  to  fay  any  thing  of  the  cafes  of  Brooks  r.  Rogers,  (y) 

and  Howis  v.  Wiggins,  {z)  though  I  have  a  decided  opinion  upon  the 

fubje& :  it  is  fufficient  for  the  prefent  to  obferve,  that  the  noble 

Lord,  by  whom  the  former  of  thofc  cafes  was  determined,  after* 

wards  changed  his  opinion,   in  the  cafe  ex  parte  Seddon,*   and  y 

that  the  latter  cafe  has  fince  been  doubted  in  this  court  by  fome 

of  the  Judges  in  Cowley  v.  Dunlop" 

Grofc*  J-  "  The  onty  queftion  is,  Whether  this  were  a  caf* 
of  exchange  of  Securities  ?  And  it  plainly  appears  to  have  been 
fb  intended,  by  looking  at  the  letters  from  the  defendants  to  the 
plaintiffs,  mention  being  made  in  them  of  finifliing  the  tranfa&ion, 
'  that  is,  balancing  the  amount  of  the  counter-bills  to  be  accepted 
by  the  plaintiff,  in  lieu  of  thofe  from  time  to  time  fent  to  him  ; 
and  this  too  done  with  fuch  exa&nefs  as  to  direft  the  immediate 
payment  of  fo  fmall  a  fum  as  5/.  4//.  overdrawn  on  one  fide,  in 
one  of  the  bill  tranfa&ions  which  paffed  between  them.  Then 
if  this  were  the  cafe  of  an  exchange  of  fecurities,  and  Hot  that  of 
principal  and  agent,  it  is  fettled  that  no  a&ion  can  be  fuftained 
as  upon  an  implied  promife  of  indemnity.  It  was  fuggefted  to  be 
like  the  cafe  of  Howes  and  Wiggins ;  upon  which,  if  it  were  fo, 
there  would  be  much  to  be  faid  \  but  it  is  not  neceffary  to  enter 
into  that  confideration  here,  for  it  is  enough  to  fay  that  it  is  no* 
the  fame  cafe*" 

Lawrence,  J.  "  This  is  a  cafe  of  mutual  exchange  of  paper  fe-* 
curities,  and  not  that  of  principal  and  agent ;  and  therefore  not  * 
cafe  on  which  any  implied  promife  can  be  raifed :  and  if  not,  then 
I  think,  for  the  reafons  given  by  me  in  Cowley  and  Dunlop,  the 
plaintiff  cannot  recover*  I  abftain  from  repeating  the  famear- 
guments«gain,  becaufe  all  that  has  occurred  to  me  upon  the  fubjefit 
will  be  found  m  the  report  of  that  cafe.  Then  the  only  remedy 
which  the  plaintiff  ha3  is  upon  the  bills  which  he  took  in  exchange 
for  his  own  acceptances.  But  it  is  argued  that  the  fum  for  which 
this  aftion  is  brought  could  not  have  been  proved  under  Butti- 
vanfs  commiflion.  I  do  not  fay  whether  it  could  or  not ;  nor  is 
it  material  now  to  decide  that  queftion ;  becaufe  the  plaintiff's 

(y)  /f«lei6i.  («)  JUJ.  •  IKd.  i6j. 
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remedy  is  on  the:  bills,  and  he  mud  purfue  that  alone  from  what- 
ever fund  the  payment  is  to  come.    It  is  enought  to  fay  that  this 
a&ion,   which  is  founded  on  an  implied  promife,  and  not  on  the 
bills,  cannot  be  fupported.     In  Cowley  v.  Dunlop  the  court  dif  • 
fered  in  opinion ;  Lord  Ken f  on  and  Mr.  Juftice  Ajhhurjl  holding 
that  the  plaintiff  was  *  entitled  to  recover,   againft  my  brothet 
Grafe  and  myfelf.     With  great  deference  to  the  opinion  of  thofe 
from  whom  we   diffented,  I  will  only  obfenre,   that  Lord  iLenyon 
miftook  our  meaning  in  imagining  us  to  hare  confidered  that  the 
amount  of  the  bills  given  by  the  Dunlops  could  have  been  proved 
by  the  Peters  under  Dunlops9  commiffion  :    "We  did  not  fuppofe 
that :  we  only  endeavoured  to  {how,   that  the  Piters,  having  re- 
ceived a  confidctation  for  their  own  acceptances  in  the  acceptances 
of  the  Dunlops,  eould   not   refort  to  an  a&ion  upon  an  implied 
njfumpjit  againft   the  Dunlops,  on  the  ground  of  having  paid  the 
acceptances  of  the  latter  as  well  as  their  own.    I  mention  this 
to  guard  againft  any  miftake  of  what  I  meant  to  fay  from  the  way 
in  which  Lord  Kenyon  appears  to  have  undcrftood  what  I  did 
fay/' 

Le  Blanc,  J.  "  Tt  has  been  argued,  that  this  tranfaftion  was 
not  a  cafe  of  mutual  accommodation,  but  one  of  principal  and 
agent,  or  more  properly  fpeaking,  principal  and  furety.      And 
reliance  has  been  principally  had  on  the  expreflion  in  the  defend- 
ant's letters,  that  the  plaintiff  would  procure  the  acceptances  of 
Henderfon,  and  the  others }  as  if  it  were  to  be  underftood,  that 
the  plaintiff  was  defired  to  pledge  his  own  credit  with  thofe  per- 
fons  in  order  to  induce  them   to  lend  their  acceptances.    But 
clearly  that  is  not  the  fair  refult  looking  at  the  whole  tranfa£tion« 
The  plaintiff  was  not  to  procure  thofe  acceptances  by  pledging 
any  credit  of  his  own,  but  on  the  fole  account  of  the  defend* 
ants ;  the  real  tranfa&ion  being,  that  thofe  acceptances  were  td 
be  obtained  by  the   defendants  of  their  friends  in  exchange  for 
the  plaintiff's  own  acceptances.     The  acceptances  thus  inter- 
changed tallied  in  effe&  in  their  refpe&ive  amount ;  and  when  it 
happened  that  there  was  a  difference  of  a  few  (hillings  in  one 
tranfa&ion,  that  difference  was  immediately  ordered  to  be  paid 
up.    From  thefe  circumftances  I  conclude  that  it  was  an  exchange 
of  acceptances  for  acceptances \    and    it  makes  no  difference 
whether  the  acceptances  fo  exchanged  by  the  defendants*  were 
their  own,  or  procured  by  them  from  friends*    Then  the  queftion 
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is,  whether,  in  point  of  law,  this  amounts  to  an  Implied  guarantee 
of  each  other's  fecurities  ?  Or,  whether  it  be  not  an  abfoluU  ex- 
change of  the  fecurities  themfelves,  fuch  as  they  were,  without 
any  collateral  refponfibility  ?  If  the  latter,  as  I  conceive  it  is* 
ftaen  the  law  will  not  imply  a  promife  to  indemnify  each  othet*, 
if  the  fecurities  (hould  fail ;  but  the  remedy  muft  be  upon  the 
fecurity  taken,  according  to  the  cafes  of  Touffhint  v.  Martinnani  (a) 
and  Martin  v.  Court,  (b)  Suppofing  the  plaintiff's  acceptances 
tad  firft  become  due,  and  he  had  paid  it  two  days  before  the 
counter  bill  became  due,  would  he  have  had  an  immediate  re- 
medy againft  the  defendants  as  upon  an  implied  promife  to  in- 
demnify him  ?  I  conceive  clearly  not 5  but  he  muft  have  waited 
and  taken  his  remedy  upon  the  counter  bills,  firft  proceeding  to 
demand  payment  of  the  acceptors,  and  if  they  failed,  then  pro- 
ceeding  againft  the  drawers.  It  is  not  material,  however,  now 
to  conGder  what  is  finally  to  be  done  upon  the  bills;  it  isfufficient 
to  (how  that  there  is  no  implied  promife  whereon  to  fuftain  this 
adion.  And  thinking,  as  I  do,  that  this  was  a  cafe  of  mutual 
accommodation,  and  that  each  Was  to  be  anfwerable  on  the  bills 
alone  which  were  exchanged,  I  am  of  opinion,  that  the  plaintiff 
cannot  maintain  this  a£tion  on  an  implied  prpraife  in  conference 
of  having  paid  his  own  acceptances*" 


Where  a  bill  is  paid  for  the  honour  of  the  drawer,  he  is 
to  an  adion  of  indebitatus  ajfumpftt  for  money  paid  for  the  amount 
of  the  bill. 

Thus,  in  the  cafe  of  Smith  and  another  v.  Niffen  and  another,  (c) 
which  was  an  adion  for  money  paid,  laid  out  and  expended*  At 
the  trial,  before  Butler,  J.  a  verdnSt  was  found  for  the  plaintiffs, 
under  the  following  circumftances :  One  Taubert  fent  an  order 
to  the  defendants  for  goods,,  and  defired  that  they  would  draw  a 
bill  on  the  plaintiffs  for  the  value,  which  the  defendants  ac* 
cordingly  did  after  they  had  fent  the  goods.  The  plaintifis,  m  a 
letter  written  to  the  defendants  on  the  23d  September,  faid,  that 
they  could  not  accept  the  bill  on  account  of  Tauberi  at  prefent, 
becaufe  they,  (the  defendants)  had  fent  a  larger  quantity  of  goods 
than  were  ordered  ;  adding,  that  they  had  written  to  Taubert  for 
further  dire&ions.    Two  days  afterwards  the  defendants  wrote  to 

(a)  Pofi9  1S1.         (b)  Po/1, 183,        (e)  1  Term/Up.  269. 
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1  the  plaintiffs,  prcffing  that  the  bill  might  be  taken  up ;  and  oa 

■  the  a8th  of  the  fame  month  received  for  anfwer,  that  the  plain-* 

tiffs  had  written  to  Tauberty  and  were  waiting  for  his  anfwer  be* 
>  fore  they  could  accept ;  and  that  they  had  defined  the  holder  to 
keep  the  bill  in  the  mean  time.  On  the  14th  O&ober,  Taubert  in 
a  letter  to  the  plaintiffs,  took  notice  that  the  orders  had  been  ex- 
ceeded, but  defied  that  they  would  accept  the  bill,  and  draw 
Upon  Govertz  at  Hamburgh*  for  the  amount ;  in  confequence  of 
which  the  plaintiffs  drew  on  Govertz*  who  refufed  to  accept  % 
and  afterwards  the  plaintiffs  paid  the  bill  for  the  honour  of  the 
drawer;  to  recover  back  the  amount  of  which  the  a&ion  wa* 
brought, 

A  motion  was  afterwards  made  for  a  rule  to  (how  caufe  why 
the  vcrdi&  (hould  not  be  fet  afide,  upon  the  ground  that  the 
plaintiffs  had  a&ually  accepted  the  bill  drawn  upon  them.  The 
counfel  for  the  defendant  admitted  that  notwithftanding  Tauberf* 
letters  the  plaintiffs  might  have  chofen  whether  they  would  ac- 
cept or  not :  but  he  contended,  that  they  had  only  a  right  tp 
draw  on  Govtrt*>  upon  condition  that  they  themfelves  {hould 
atcept  the  bill  drawn  upon  them,  and  therefore  that  their  draw* 
ing  upon  Govertz  was  an  implied  acceptance  of  that  bill. 

But  the  court  held,  "  that  what  the  plaintiff*  had  done  did  not 
amount  to  an  acceptance,  for  they  never  meant  to  make  them- 
felves liable,  unkfs  the  bill,  drawn  upon  Govertz*  was  accepted 
and  paid ;  and  they  would  not  imply  a  contract  which  the  partiee 
themfelves  had  refufed  to  enter  into." 


5.  Of  Money  Paid  by  a  Surety  on  Behalf  of  his  Principal* 

Where  money  is  paid  by  a  fnrety  in  difcharge  of  a  bond  en* 
tered  into  by  him  for  his  principal,  he  may  recover  agvtnft  his 
principal  the  amount,  by  adion  of  indebitatus  aflufnffit  for  moaej 
paid,  upon  an  implied  promife  to  pay,  &c.  [d) 

So,  a  furety  in  a  bond  who  pays  the  debt  of  his  principal  aftef 
a  commiffion  of  bankruptcy  iflued  againft  the  latter,  is  not  barred 
by  the  certificate  of  the  principal,  though  the  penalty  of  the  bond 
forfeited  before* 

{J)  i  Ttrm  R#.  to+y  E/p.  ft.  P.  96. 
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Tltafe  »*  die  cafe  of  7*y&r  t.  Mills  and  Magnall,  (e)  which 

of  indebitatus  aflumtftt  for  money  paid,  laid  out 
by  the  r  plaintiff  to  the  ufe  of  the  defendants.  The 
defendants,  Mills  v.  Magna!/,  were  partners  with  one  2fcj7*y  ;  and 
in  order  to  raifc  money ,  the  partnerfhip  had  entered  into  bonds* 
In  the  year  17659  Bailey  withdrew  from  the  partnerfhip;  and 
wilhing  to  be  difcharged  from  thefe  bonds,  application  was  made 
to  the  plaintiff  to  become  furety  inftead  of  Bthiley.  He  did  fo. 
Upon  which  the  former  bonds  were  delivered  to  Bailey  to  be  can- 
celled, the  bonds  became  due ;  then  the  defendants  became  bank- 
rupts. When  the  obligees  had  got  as  much  money  as  they  could 
from  the  partnerfhip  eftate,  and  which  amounted  to  no  more 
than  6s.  in  the  pound,  they  came  upon  the  plaintiff  for  the  refU 
due.  He  accordingly  paid  it ;  and  then  brought  his  action  for 
money  paid,  laid  out  and  expended.  At  the  trial,  an  objedlfon 
was  made  that  the  bonds  were  not  executed  by  Magna Jh,  in 
anfwer  to  which  an  affidavit  was  produced  by  Magnall,  in  which 
he  admitted  he  was  liable  as  well  as  the  reft,  and  would  have 
executed  the  bonds  if  he  had  been  in  the  country  at  the  time. 
Upon  this  the  jury  found  a  verdift  for  the  plaintiff. 
'  A  motion,  however,  was  afterwards  made  for  a  new  trial,  but 
the  Court  of  King's  Bench  were  clearly  of  opinion  that  the  cer- 
tificate was  no  bar  to  the  a&ioo,  and  that  the  plaintiff  was  enti- 
tled to  recover. 

Lord  Mansfield,  Ch.  J.  faid  :  "  At  the  time  of  the  bankruptcy, 
the  defendants  were  not  indebted  to  Taylor :  he  clearly,  therefore, 
could  not  come  in  as  a  creditor  under  the  commiffion.  He  was 
not  damnified  at  that  time  :  and  till  damnified,  (which  he  could 
not  be  till  he  had  been  called  upon  and  had  paid,)  he  could  not 
bring  an  a&ion.  He  did  not  pay  till  after  the  commiffion  iffued. 
Consequently,  his  whole  damage  and  caufe  of  a&ion  arofe  af- 
ter the  bankruptcy ;  and  therefore  could  not  be  difcharged  by 
the' certificate.  So  the  cafe  (lands  as  to  the  plaintiff.  With 
refpf  £k  to  the  money  received  by  the  original  creditors  under 
the  commiffion  it  is  a  difcharge  of  fo  much  of  the  debt ;  and 
the  furety  is  only  liable  for  the  remainder  :  confequently  he  can 
recover  no  more  againfl  the  defendants.  But  as  to  that  he  is 
a  new  creditor,  and  therefore  is  not  barred  by  the  certificate. 
It  fcims  to  me  an  extremely  clear  cafe,  and  not  different  from 

(#)  Coup.  525. 
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any  where  the  caufe  of  a&ion,  though  it  arifes  after  the  bank* 
ruptcy,  is  founded  or  a  pre-exifting  ground." 

But  if  a  furety,  (who  becomes  bound  in  a  bond  with  his  prin- 
cipal for  payment  of  money  by  inftalments,)  takes  a  bond* from 
his  principal,  conditioned  for  payment  of  the  amount  of  the  in- 
ftalments before  the  firft  of  them  will  be  due ;  and  before  that 
time  the  principal  become  bankrupt  and  obtain  his  certificate  ; 
and  afterwards  the  firft  bond  be  difcharged  by  the  furety,  he  cannot 
maintain  an  a&ion  of  ajfumffit  againft  the  principal  for  money 
paid  to  his  ufe \  his  remedy  being  only  upon  the  bond. 

Thus,  in  the  cafe  of  Toujfaint  and  others  v.  Martinnant,  (/) 
which  was  an  a£tion  of  indebitatus  affumffit  for  money  paid,  &c* 
To  which  the  defendant  pleaded  that  he  became  bankrupt  be* 
fore  the  caufe  of  action  accrued  to  the  plaintiffs.  At  the  trial,  the 
jury  found  a  verdift  for  the  plaintiffs,  damages  1200/.  fubje£fc 
to  the  opinion  of  the  Court  of  Kings  Bench  on  the  following 
cafe: 

The  defendant  having  borrowed  fcveral  fums  of  money  amount* 
ing  to  1500/.  from  different  perfons,  prevailed  on  the  plaintiffs  on 
the  8th  of  November,  1783,  to  execute,  jointly  with  him,  feve- 
ral  bonds  of  this  date  to  the  perfons  advancing  the  money,  and 
thereby  to  become  jointly  and  feverally  bound  with  him  for  the 
payment  of  the  principal  and  inteieft  by  inftalments,  the  firft  of 
which  was  to  become  due  on  the  8th  of  March,  1786.  The 
defendant  by  bond  of  the  fame  date,  8th  of  November,  1783,  be- 
came bound  to  the  plaintiffs  in  300c/.  with  a  condition  for  the 
payment  of  1500/.  with  intereftpn  the  8th  of  February,  17849 
and  gave  them  a  warrant  of  attorney  to  enter  up  judgment 
thereupon,  which  bond  and  warrant  of  attorney  were  given  by  the 
defendant  to  the  plaintiffs  to  fecure  to  them  the  payment  of  the 
1500/.  and  iqtereft  for  which  they  had  fo  become  engaged  as 
aforeiaid.  On  the  13th  of  Auguft,  1784,  the  plaintiffs  figned 
judgment  againft  the  defendant  tor  3000/.  debt,  and  63/.  cofts 
by  virtue  of  the  faid  warrant ;  and  on  the  29th  of  November, 
1784,  fued  out  a  writ  of  fieri  facias %  returnable  on  the  24th  day 
of  January,  178;,  upon  which  the  goods  of  the  defendant,  to 
the  amount  of  105  c/.,  were  taken.  On  the  ad  of  December 
I784,  a  commiffion  of  bankrupt  iffued  againft  the  defendant, 

(/)  a  Tfrm  Rep.  100. 
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and  he  was  thereupon  ^declared  to  have  committed  an  a£fc  of 
bankruptcy.  On  the  31ft  of  May,  1785,  the  defendant  oh* 
tained  his  certificate.  Soon  after  the  iffuing  of  this  commiffion 
the  aifigneps  claimed  the  effb&s  taken  under  the  execution,  and 
the  ihcriffs,  indemnified  by  them,  delivered  to  them  the  goods* 
^nd  returned  nulla  bow  to  the  faid  writ  of  fori  foams.  The  obligees 
ia  the  inftahnent  bonds  proved  the  fums  due  on  their  feveral 
bonds  under  the  commiffion  agaiait  the  defendant,  and  received 
a  dividend  of  5/.  6d.  in  the  pound  in  refpeft  thereof)  and  die 
scBl  of  the  principal  and  intereft  fecured  by  thefc  bonds,  amount* 
ing  to  1200/.  4/.  ya\9  and  for  which  this  a&ion  was  brought,  was 
faid  by  the  plaintiffs,  after  the  date  of  the  defendant's  certificate, 
to  the  faid  obligees,  who  thereupon  by  deed  affigned  over  to  them 
the  fabfequent  dividends. 

Tfee  Court  were  of  opinion,  that  this  form  of  a&ion  could 
sot  be  fupported  j  the  plaintiff's  only  remedy  being  upon  the 
bond. 

jijbhurjlf  J.  faid :  "  Thexe  is  no  doubt  but  that  wherever  a 
pftrfon  gives  a  fecurity,  by  way  of  indemnity  for  another,  and 
pays  the  money,  the  law  raifes  an  ajjumpjk.  But  where  he  will 
not  rely  on  the  promife  which  the  law  will  raifc,  but  takes  a 
bond  as  a  fecurity,  there  he  has  chofen  his  own  remedy,  and  he 
cannot  refoit  to  an  a&ion  of  ajjumjfo.  Therefore  in  this  cafe 
bit  only  fecurity  is  the  bond.  Poffibly  if  the  plaintiffs  had  re* 
covered  upon  the  bond  when  it  was  forfeited,  and  they  were  not 
ftfterwards  damnified  by  being  obliged  to  pay  the  inftalmants,  by 
a  bill  in  equity  they  might  have  been  compelled  to  refund  all  that 
x  money  which  they  had  received.  But  at  law  the  penalty  of  tho 
bond  became  a  legal  debt,  and  as  foon  as  that  was  forfeited  they 
became  creditors  of  the  bankrupt,  and  might  have  proved  their 
debt  under  the  commiffion.  But  ftill  the  bond  was  their  remedy  5 
and  they  fliall  not  be  permitted  to  change  tjieir  fecurity  upon  a 
fubfequent  event,  and  refort  to  that  indemnity  which  the  law  would 
have  raifed." 

Butkr,  J.  "  In  ancient  times  no  aftion  could  be  maintained 
at  law  where  a  furety  had  paid  the  debt  of  his  principal:  and 
the  firft  cafe  of  the  kind,  in  which  the  plaintiff  fucceeded,  was 
before  Gould,  J«  at  Dorehe/hr>  which  was  decided  on  equitable 
grounds.  Now,  why  does  the  law  ratfe  fuch  a  promife  i  Be* 
caufe  there  is  no  fecurity  given  by  the  party.  But  if  the  party 
choofe  to  take  a  fecurity,  there  is  no  occafion  for  the  law  to 
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raife  a  promife.  Promifes,  in  law  only  exift  where  there  U  09 
eaprefs  ftipulation  between  the  parties  *  in  the  prefent  cafe  the 
plaintiff*  have  taken  a  bond,  and  therefore  they  mnft  hate  re* 
courfe  to  that  fccurity*  It  has  been  objeded  by  the  plaintiffs* 
counfel,  that  this  bond  could  not  be  proved  under  the  commiflioa 
of  bankrupt ;  but  there  would  have  been  no  difficulty  in  that* 
tft,  It  is  (aid  that  there  is  no  confederation  for  it ;  but  clearly  as 
a  queftkm  of  law  there  is  a  fufficient  confidential  \  for  the 
furety  binds  himfelf  to  pay  the  debt  of  another,  who  afterwards 
becomes  a  bankrupt  \  the  confideration  is  therefore  good  in  law* 
and  it  is  not  unreafonablc  \  (on  the  furety  may  fay  he  wiU  only 
lend  his  credit  for  three  months,  and  if  the  money  be  not  paid 
at  that  time,  he  will  call  on  the  principal  for  his  indemnity. 
The  furety  is  the  cfie&ivc  and  refponfible  man  1  he  is  the  perion 
to  whom  the  creditor  principally  looks,  and  he  is  taken  becaufe 
theYredit  of  the  principal  is  doubted.  There  is  as  little  founda- 
tion for  the  other  obje&ion,  that  the  bond  is  fraudulent,  becaufe 
k  is  made  payable  before  the  day  on  which  the  firft  inftahneat 
became  due.  It  is  not  fraudulent  againtt  the  eftate  of  the  bank- 
rupt ;  for  the  bankruptcy  cannot  make  any  difference  in  this  cafe. 
In  no  event  could  this  circumftance  have  that  effeft  on  the  bank* 
rupt's  eftate,  which  has  been  fuggefted.  For  in  the  cafe  put,.. a 
court  of  equity  would  undoubtedly  give  relief..— If  it  weae 
attempted  to  prove  the  two  bonds  under  the  cominiflion,  a  court 
of  equity  would  interpofe,  and  would  not  fuflfcr  more  than  aor.  in 
the  pound  to  be  paid  for  the  fame  debt/  I  do  not,  indeed,  fay 
by  what  particular  courfe  a  court  of  equity  would  give  relief; 
one  way  would  be  to  compel  the  creditor  to  make  his  ek$ion  to 
which  of  the  two  fecurities  he  would  refort ;  or.  where  the  whole 
fum  had  been  proved  under  one  of  the  bonds,  they  weald  coat- 
pel  the  party  in  poffeffion  of  the  other  to  give  it  up.  Bat  with 
rtfpe&  to  the  form  of  this  a&ion,  I  am  clearly  of  opinion,  that  it 
cannot  be  fupported." 


So,  in  the  cafe  of  Martin  v.  Courts  (g)  which  was  an  a&son  of 
debt  on  bond  dated  6th  July,  178(1,  conditioned  to  pay  the 
plaintiff  40 1 L  with  interefton  the  4th  Julj>  1787.  Plea  that  the 
defendant  became  bankrupt  on  the  x  7th  4frilt  1 7  87.    At  the  trial 

(f )  a  Term  Rep.  640. 
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*  vcrdift  was  found  for  the  plaintiff,  fubjcS  to  the  opinion  of  the 
court  on  the  following  cafe  : 

"  The  plaintiff,  the  defendant,,  and  one  Richard  Franckcombe^ 
entered  into  a  bond  to  William  Leak,  on  5  th  July,  1786,  con* 
ditioned  for  the  payment  of  401/.,  and  in  tereft  thereon,  on  the 
5th  Juljy  17^7,  being  for  the  debt  of  the  defendant  On  the 
6th  of  July  1786,  the  defendant  entered  into  the  bond  in  queftion; 
upon  the  back  of  which  bond  was  indorfed  the  following  memo* 
randutn  :  *  The  within  bond  is  given  and  executed  by  the  with- 
in bounden  Richard  Franckcombe  and  Charles  Court,  to  the  within 
named  Henry  Martin,  to  indemnify  him  for  having  on  the  5th 
day  of  July  ,'inftznt,  at  the  requeft,  and  for  the  proper  debt, 
of  the  within  named  Richard  Franckcombe  and  Charles  C$urtf 
entered  into  and  executed  a  joint  and  feveral  bond  to  William 
Leak9  for  the  payment  of  the  fum  of  401/.,  and  intereft  on 
the  5th  July%  3787.  Dated  this  6th  of  July,  1786/  The  firft 
money  paid  by  the  plaintiff  on  the  original  bond  was  on  the  1 7th 
of  Auguft,  1787.  The  defendant  became  a  bankrupt  on  the  17th 
of  April  1787,  and  afterwards  obtained  his  certificate." 

For  the  plaintiff  it  was  contended  that  as  he  *M  was  not 
damnified  till  after  the  defendant's  bankruptcy,  he  could  not  have 
proved  the  bond  under  his  commiflion,  and  therefore  this  a&ioq 
well  lay. 

But  the  Court  were  of  opinion  that  this  cafe  fell  within  the 
principle  of  Touffaint  v.  Martinnant ;  and  that  the  plaintiff  might 
Juve  proved  the  debt  under  the  defendant's  commiflion. 

AJhhurfl,  J.  faid  :  "  Here  the  plaintiff  admitted  himfelf  tofbe  the 
debtor  of  the  obligee  in  the  original  bond  for  a  particular  pur- 
pofe.  He  agreed  tp  become  a  furety  for  the  defendant,  but  re- 
quired to  be  indemnified  at  all  events,  and  to  have  a  fecurity 
in  his  hands  in  cafe  he  fhould  be  called  upon.  And  this 
itiftinguifhes  it  from  the  cafes  cited  by  the  plaintiff's  counfel, 
where  the  bonds  to  indemnify  were  conditional,  and  the  furety 
had  not  been  damnified  at  the  time  of  the  bankruptcy.  But 
this  is  an  abfolute  bond,  payable  to  the  plaintiff  at  all  events  ;  it 
was  debitum  in  prafenti,  folvendum  in  futuro,  and  therefore  he 
plight  have  proved  under  the  defendant's  commiffioq." 

Crofe,  J.  faid :  "  There  are  two  ways  in  which  the  plaintiff 
plight  have  indemnified  himfelf  from  the  confequences  of  having 
ffjtcfed  into  the  bond  with  the  defendant.     He  might  either 
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have  required  that  the  money  (hould  be  placed  in  his  hands* 
on  a  particular  day  before  he  could  be  called  upon,  or  he  might 
take  a  common  bond  of  indemnity.  If  he  had  only  taken  the 
Jattcr,  this  would  have  fallen  within  the  cafes  cited  on  the  part  of 
the  plaintiff:  but  he  was  not  contented  with  that ;  he  infifted  on 
Juving  the  money  fecured  to  him  on  the  4th  of  July%  which 
was  before  the  time  when  he  could  be  called  upon  to  pay  the 
original  bond.  This  bond  then  became  a  debt  vetted  at  die 
time  of  the  bankruptcy,  which  the  plaintiff  might  have  proved 
under  the  commiffion." 

If  a  perfon  gives  a  promiflbry  note  for  the  debt  of  another, 
which  the  creditor  accepts  in  payment,  it  has  been  held,  that 
this  amounts  to  a  payment  of  money  to  the  party's  ufe,  and  may  be 
recovered  as  fuch. 

Thus,  in  the  cafe  of  Barclay  and  Pro&or  v.  Goccb,(b)  whicfc 
was  an  a&ion  of.  a£umf>fit  brought  to  recover  a  fum  of  50/.  at 
fo  much  money  paid  to  the  ufe  of  the  defendant.  The  fails 
were  thefe :  The  plaintiffs  were  brewers,  and  the  defendant  was 
a  publican,,  who  rented  one  of  their  houfes,  at  which  a  benefit 
dub  was  held  ;  the  members  of  the  club  diftrufting  the  credit 
of  Goocb%  (the  then  landlord,)  the  plaintiffs  became  his  fecuriry 
.  for  the  amount  of  the  fubfeription  money  contained  in  the  box  ; 
this  amouted  to  50/.  Goocb  afterwards  became  infolvent,  and' 
the  club  called  upon  the  plaintiffs  for  the  money  as  his  fecurity, 
and  took  their  note  of  hand  for  it,   payable  with  intereft. 

The  queftion  was,  whether  this  was  a  payment  of  money  to  the 
ufe  of  the  defendant  on  which  the  plaintiffs  could  recover  00 
the  count  for  money  paid  ? 

Lord  Kenym,  Ch.  J.  held,  "  That  the  club  having  contented  to 
take  the  note  from  the  plaintiffs,  it  was  as  payment  to  them  of 
the  money  due  by  the  defendant ;  it  was  payment  of  money  to 

■ 

Iris  ufe,  and  fo  the  adion  was  maintainable." 

But  in  the  cafe  of  Taylor  v.  Higgins,  (1)  where  it  appeared  that 
tjie  defendant  being  indebted  to  Mr.  Creffwell,  and  being  prefled 
for  payment,  he  prevailed  on  tne  plaintiff,  Taylor ,  to  join  with 
£iim  in  a  bond  to  Grejpwelf  for  <^o/.    That  in  Jugu/l,  180O1  the 
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b)  2  Efp.  Rep   571.    Sualfos  Wills.  14.  Per  curiam,  S.  f. 
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plaintiff  and  the  defendant  being  both  arretted,  and  then  in 
cuitady  at  the  fuit  of  Creffuull,  in  an  a&ion  on  the  bond,  the 
defendant  paid  the  cofts,  and  part  of  the  debt,  and,  together 
with  the  plaintiff,  executed  to  Crejpufill  a  new  warrant  of  attor- 
ney for  jaoA,  the  remainder  of  the  debt.  In  ^December  follow- 
ing the  defendant  was  arretted  at  the  fuit  of  Creffviett,  and  de- 
,  taint  d  in  cfcftody ;  and  in  July,  1801,  the  prefent  plaintiff  and 
the  defendant,  being  both  then  in  cuftody,  a  declaration,  by 
way  of  detainer,  was  lodged  againft  them  by  Creffkmll ;  and  an 
the  iftth  of  Auguft  following  the  defendant  took  the  benefit  of 
an  infolvent  debtor's  ad,  and  was  difcharged  under  it.  In  Stp* 
trmkr,  1802,  the  defendant  was  arretted,  and  holden  to  bail  in 
this  a£tion  by  Taylor  for  120/.  on  the  affidavit  to  hold  to  bail  be* 
fore-mentioned :  whereupon  application  was  made  by  the  defend* 
ant  to  Crejfwell,  to  know  whether  TayUr  had  paid  him  any 
■soney  on  account  of  the  defendant,  which  was  anfwered  in  the 
aegative  \  but  that  after  the  defendant's  difcharge  under  the  in* 
folvent  debtor's  aft,  Taylor  had  given  Creffwdl  a  new  bond  and 
warrant  of  attorney  for  the  whole  debt  of  120/.,  (for  which  this 
nftion  was  brought,)  no  part  of  which  had  yet  been  $aid ;  but 
•6  appeared  by  the  plaintiff's  affidavit,  he  had  at  that  time  paid 
to  Crejpwell  about  7/.  or  8/.  for  cofts :  and  he  alfo  (wore,  that 
when  fuch  new  fecurity  was  given  it  was  accepted  as  payment 
and  fatitfadion  of  the  whole  debt,  and  the  whole  bond  and  war* 
rant  of  attorney  were  cancelled. 

tiord  JSUettb&rougbf  Ch.  J.  (after  confulting  with  the  othe? 
Judges  of  the  court,)  faid  :  "  There  is  no  pretence  for  confider* 
Sng  die  giving  this  new  fecurity  as  fo  much  money  paid  for  the 
defendant's  ufe.  Suppofing  even  the  cafe  of  the  note  of  hand 
or  bill  of  exchange,  as  the  current  reprefentattve  of  money  to 
have  been  rightly  decided,  ftill  this  fecurity,  confifting  of  a  bond 
and  warrant  of  attorney,  is  not  the  fame  as  that,  and  is  nothing 
like  money." 


•  6.  Of  Money  Paid  by  Qne  of  Several  Perfons9  upon  a 
Joint  Undertaking  or  Liability 9  &V; 

Where  two  or  more  perfbns  become  furety  for  another,  and 
one  of  the  fureties  pays  the  debt  of  the  principal,  he  may  main- 
tain 
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tain  an  adion  of  indebitatus  ajfumffit  for  money  paid  againft  each 
of  the  co-furtties  to  recover  his  aliquot  proportion  of  the  money 
fo  paid,  regard  being  had  to  the  number  of  fureties* 

Thus,  (i)  if  5.  and  B.  are  bound  in  an  obligation  to  J.  S.  t» 
pay  a  certain  debt  for  J.  2X,  and  the  obligation  being  forfeited 
B.  fays  to  £.,  that  if  he  will  pay  all  the  principal  to  J*  &  he  pro* 
mifos  to  repay  him  one  moiety,  and  thereupon  5.  pays  all  a^ 
cordingly  to  J.  S->  S.  may  have  an  a&ion  upon  the  cafe  upon  thi§ 
promife  againft  2?.,  if  he  wilt  not  pay  him  the  moiety;  for 
though  he  might  have  been  charged  for  the  whole  debt  by  the 
obligee,  yet  the  payment  thereof  without  fuit,  and  ta  discharge 
of  2?-  is  a  good  conGderation  to  mmtain  the  aftioo.  t 

So,  in  the  cafe  of  Cowell  v.  Edwards,  (1)  which  was  an  a&ioft 
of  indebitatus  aflumfjit  for  money  paid  by  the  plaintiff  as  admi- 
niftrator,  finder  the  following  circumftances  :  "  J*b*  CawO,  the 
plaintiff**  inteitatc,  having  entered  into  a  joint  and  feveral  bonj 
with  feven  other  perfons,  two  of  whom  were  principals,  and  the 
fire  others,  as  well  as  himfelf,  fureties,  was,  together  with  his 
co- fureties,  called  upon  by  the  obligees  to  pay  the  fum  engaged 
for  *  the  defendant,  and  two  of  the  other  fureties  paid  each  a 
part  of  that  fum,  but  the  prefent  plaintiff's  inteftate  paid  the  ■■ 
refidue*  Upon  this  the  plaintiff,  confidering  the  defendant,  au4tt£/ 
one  of  the  two  fureties,  who  had  already  contributed  as  the  .onlf?^ 
folvent  fureties,  called  upon  them  to  pay  their  proportion,  an4 
brought  this  a£tion  to  recover  from  the  defendant  fuch  a  fum  of 
money,  as  when  added  to  what  had  been  already  paid  by  htm 
would  make  up  one  third  of  the  whole  fum  paid  to  the  pbligeej, 
deducting  only  what  had  been  contributed  by  the  fourth  fiuet* 
pot  called  upon  at  the  time."  n^ 

At  the  trial  before  Lard  EJdon,  Ch.  J.  the  plaintiff  obtained  *? 
terdift  for  the  fixth  of  the  whole  fum  paid,  not  allowing  for  the 
fum  paid  by  the  fourth  forety,  with  liberty  to  move  the  court  to 
enter  a  verditt  for  the  whole  demand.  On  the  part  of  the  de- 
fendant, however,  a  rule  was  obtained,  falling  upon  the  plaintiff 
to  {how  caufe  why  this  vcrdi&  (houU  not  be  fet  tfftfe  aW 
together,  and  a  new  trial  be  had*  and  his  counfel  took  thefc 

(i)  Bagg  w.  Slide,  i  RoL  Jbr.  20.  pi  15.  Rol.  Jtyj54*  3  B*]/l.  i6u 
7<si.  324.  pL  27.  &  C. 

(/)  2  £Uh.V  Ful.  a(8.  S*  *1f*  SceriDg  »  Lord  Win$hdfta,  it. 
970*  S.JP. 
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efcjefliona,  viz.  u  that  this  a&ion  could  not  be  maintained  at 
law  by  one  co-furety  again  ft  another  ;  that  if  the  a&ion  could  be 
maintained  for  one  Oxth  of  the  whole  fum  engaged  for,  and 
which,  under  the  circumftances  of  the  prefent  cafe,  he  in  fitted 
was  all  that  could  be  recovered  from  the  defendant,  yet,  that  the 
Sttfolrency  of  the  two  principals,  and  of  the  three  other  co-furcties, 
ftould  have  been  proved,  in  order  to  entitle  the  plaintiff  to  the 
prefent  verdift. 

The  Court  obferved,  "  that  it  might  now,  perhaps,  be  found  too 
late  to  hold  that  this  adion  could  not  be  maintained  at  law, 
though  neither  the  infolvency  of  the  principals,  or  of  any  of  the 
cosureties,  were  proved ;  but  that  at  all  events  the  plaintiff  could 
siot  be  entitled  to  recover  at  law  more  than  one-fixth  of  the  whole 
fum  paid*  And  Lord  Eldon>  Ch.  J.  faid,  "  that  he  had  converfed 
with  Lord  Kenyon  upon  the  fubjed,  who  was  alfo  of  opinion,  that 
no  more  than  an  aliquot  part  of  the  whole,  regard  being  had  to 
jhc  number  of  co-fureties,  could  be  recovered  at  law  by  the  de- 
fendant j  though  if  the  infolvency  of  all  the  other  parties  were 
made  out,  a  larger  proportion  might  be  recovered  in  a  court  of 
equity." 

But  where  three  perfons  are  jointly  liable  to  pay  a  debt,  and 
two  of  them  pay  it,  they  cannot  maintain  a  joint  a&ion  again  ft  the 
third  to  recover  his  aliquot  proportion ;  but  each  muft  bring  si 
feparate  a£lion  for  his  aliquot  (hare  of  the  money  fo  paid. 

*Thus,  in  the  cafe  of  Brand  and  Herbert  v.  Boulcott%  (m)  which 

was  alfo  an  a&ion  of  indebitatus  iffpmfjit  for  money  paid.     The 

^  fa&s  were  thefe :  "  The  plaintiff?  iued  out  a  commiifion  of  bank- 

nipt  againft  7.  X.  as  joint  petitioning  creditors J^  were  chofen 
affignees  under  that  commiffion,  together  with  the  defendant  j 
and  both  the  plaintiffs  and  the  defendant  a&ed  as  affignees  under 
the  corfimiffion.  Each  of  the  plaintiffs  paid  to  the  folicitor,  under 
the  commiffion,  the  fum  of  104/.  in  discharge  of  his  bill  for  ex- 
pence*  incurred  on  account  of  the  bankruptcy  ;  and  the  prefent 
%£tion  was  brought  to  recover  the  defendant's  proportion  of  the 
208/.  paid  by  the  plaintiffs/* 

The  court  determined  that  the  plaintiffs  could  not  maintain  * 
joint  adion,  btit  that  feparate  a&ions  ought  to  have  been  brought 
by  each  of  them,  for  contribution  againft  the  defendant. 


.f: 


m)  *  Bo/,  and  Put.  235.     Set  alfo  Graham  and  others  v.  Robcrtfon, 
£.283.  S.f. 
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However,  where  A.  was  engaged  as  a  partner  in  a  particular 
tranfa£tion  with  B.  C.  and  D.  who  were  before  partners,  after 
which  B.  C.  and  D.  became  bankrupts ;  and,  after  their  bank* 
auptcy,  A.  paid  a  debt  due  from  himfelf  and  them  to  a  joint  ere* 
ditor  %  it  was  decided,  that  thefe  three  partners  confiituted  but 
one  debtor  to  A.,  and  that  he  might  recover  from  B.  the  propor* 
tion  of  B.  C.  and  D.  towards  the  joint  debt,  B.  not  having  pleaded 
in  abatement,  (n) 

If  A.  at  the  inftance  of  B.  become  a  co-furety  with  him  for 
the  debt  of  C,  and  3.  is  forced  to  pay  the  whole  debt,  he  cannot 
recover  a  moiety  thereof  from  A. 

Thus,  in  the  cafe  of  Turner  v.  Davies,  (0)  which  was  an  a&ion 
of  indebitatus  affumjyftt  ioi  money  paid,  under  the  following  circum* 
ftances :  There  was  an  execution  in  the  houfe  of  one  Evans,  at 
the  fuit  of  Brought  for  23/.  *,  but  to  induce  Brough  to  withdraw 
It,  and  to  fecure  the  debt,  Turner,  the  plaintiff,  and  Davies,  the 
defendant,  joined  in  a  warrant  of  attorney  to  Brought  but  Davies 
had  joined  in  confequence  of  having  been  applied  to  by  Turner 
and  Brought  who  required  an  additional  fecurity.  Turner,  the 
plaintiff,  took  a  bill  of  fale  from  Evans  for  his  own  fecurity, 
dated  20th  January,  1 796 ;  and  an  indorfement  was  made  on  it, 
declaring  the  purpofe  for  which  it  was  given.  Another  execution 
having  iflued  againft  Evans,  the  goods  were  taken  in  execution, 
and  Turner,  the  plaintiff,  had  paid  the  whole  of  Brough* %  demand, 
and  afterwards  brought  this  a£Hon  againft  the  defendant  for  con- 
tribution of  the  moiety. 

Lord  Kenyon,  Ch.  J.  "  I  have  no  doubt  that,  where  two  parties 
become  joint  fureties  for  a  third  perfon,  if  one  is  called  upon,  and 
forced  to  pay  the  whole  of  the  money,  he  has  a  right  to  call  on  hit 
co-fecuriry  for  contribution  :  but  where  one  has  been  induced  fo 
to  become  furety  at  the  inftance  of  the  other,  though  he  thereby 
renders  himfelf  liable  to  the  perfon  to  whom  the  fecurity  is  given, 
there  is  no  pretence  for  faying  that  he  {hall  be  liable  to  be  called 
upon  by  the  perfon  at  whofe  requeft  he  entered  into  the  fecurity^ 
This  is  the  cafe  here :  Davies,  the  defendant,  became  fecurity, 
at  the  inftance  of  Turner,  the  plaintiff,  to  Brough  ;  and  there  is 
fiill  lefs  pretext  for  Turner  to  call  on  the  defendants  in  this  a&ion, 

in)  Vidt  Wright  «.  Hunter,  I  Etft  Rff.  to. 
(.J  a  B#.  R#.  47*- 
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as  lie  took  the  precaution  to  fecure  himfelf  by  bill  of  falc.    I  am 
of  opinion  the  defendant  ought  to  have  a  verdift." 

If  A .  recovers  damages  in  an  aftion  of  /e>rf  \againft  two  defend- 
ants, and  levy  the  whole  damages  on  one,  that  one  cannot  recover 
•  moiety  thereof  againft  his  co-defendant  for  his  contribution. 

Thus,  in  the  cafe  of  Merrytveother  v.  Nixony  (p)  where  it  ap- 
peared than  one  Starkey  brought  an  aft  ion  on  the  caf&ggainft  the 
prefent  plaintiff  and  defendant,  for  an  injury  done  by  them  to  his 
reverfionary  eftate  in  a  mill,  in  which  was  included  a  count  in 
trover  for  the  machinery  belonging  to  the  mill*  and  having  re- 
covered 840/.  he  levied  the  whole  on  the  prefent  plaintiff,  who 
(hereupon  brought  this  aft  ion  againft  the  defendant  for  a  contri- 
bution of  a  moiety,  as  for  fo  much  money  paid  to  his  ufe.  But 
the  Court  of  Kings  Bench  determined  that  no  contribution  could 
by  law  be  claimed,  as  between  joint  wrong-doers  ;  and,  confe- 
«juently,  this  aftion  upon  an  implied  ajjumpfit  could  not  be  main- 
tained on  the  mere  ground  that  the  plaintiff  had  alone  paid  the 
money,  which  had  been  recovered  againft  him  and  the  other  de- 
fendant in  that  aftion.  And  Lord  Kenyon%  Ch.  J.  faid,  •«  That 
be  never  heard  of  fuch  an  aftion  having  been  brought,  where  the 
^former  recovery  was  for  a  tort  ,•  that  the  diftinflion  was  clear 
«.  between  this  cafe  and  that  of  a  joint  judgment  againft  fcveral  de- 
fendants, in  an  aftion  of  ajfumpfu ;  and  that  this  deciCon^rouId 
not  affeft  cafes  of  indemnity,  where  one  man  employed  another 
fcrdoafts,  not  unlawful  in  themfelves,  for  the  purpofe  of  aflert- 
ing  a  right." 

So,  where  two  perfons  agree  to  buy  (lock  and  tickets  for  time, 
•B  fpcculatkm,  upon  their  joint  account,  and  being  lofers,  one 
of  them  (without  the  knowledge  of  the  other)  pays  all  the  money* 
fee  cannot  maintain  an  aftion  for  contribution  againft  his  com- 
panion, the  tranfaftion  being  illegal,  (q) 

But  it  has  been  Gnfce  determined,  (r)  that  if  two  perfons  jointly 
engage  in  a  ftock-jobbing  tranfaftion,  and  incur  loffes,  and  em- 
ploy a  broker  to  pay  the  differences,  and  one  of  them  repay  the  • 
,  broker,  with  the  privity  and  confent  of  the  other,  the  whole  fum, 


(f)   8  Term  Rep.   186.  (y)  Thwaite  v.  Warner,  Lend. 

Tnn.  177J.  Efp.  N.  P.  8S. 

(r)  Petrie  and  another  v.  Hannay,  3  Term  Rep.  418.     &*/«  Stetrs 
^«  Lattuey,  6  Term  Rep*  oit 
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he  » ay  recover  a  moiety  from  that  ether*  in  an  aAion  fer 
paid  to  his  afe,  notwithftandiog  the  transition  be  illegal 
csatrary  to  the  ftatwte  7  Geo.  II.  c.  8. 

If  a  party  dine  at  a  tavern,  and  oae  of  them  pay*  the  rcckonb^ 
for  himfcif  and  the  reft  of  the  company,  he  may  reootcr  from 
die  others  their  aliquot  proportional  by  feparate  actions 
eash.(/) 


7.  Of  Coniributhn  to  Party-Walls. 

By  the  ftat  14  G».  III.  c.  78.  f.  41.  it  is  enafted,  «  That  the 
perfon  or  perfon  at  whofe  expence  any  party-wall,  or  party-arch 
(baH  be  built,  agreeably  to  the  dtre£tions  of  this  a£b,  (hall  be  ro- 
hnboiied  by  the  owner,  or  owners,  who  (hall  be  entitled  to  the 
red  rent  of  the  adjoining  building,  or  ground,  and  who  (half, 
at  any  time,  make  ufe  of  fuch  party-wall,  or  party-arch,  a  part  of 
the  expence  of  building  the  fame,  in  the  proportion  after  men- 
tioned ;  thatj£t^p,  if  the  adjoining  building  then  erefted,  or 
afterwaitlstob^ralcd,  be  of  the  fame  rati  or  clafsfebuilding* 
at,  or  fnperior  to,  die  building  belonging  to  the  perfon  or  perfons 
at  whofe  expence  the  faid  party-wall  was  built,  then  the  owner  or 
occupier  of  fuch  adjoining  building,  or  ground,  (ball  pay  one 
nyggy  of  the  expence  of  building  fo  npuch  of  the  faid  party-wall, 
or  party-arch,  as  fuch  owner  or  occupier Jhall  make  nhf  of  &  and 
if  the  adjoining  building  then  ere£ked,  or  afterwards  to  be  crcA- 
od,  be  of  an  inferior  rate  or  clafs  of  building,  then  the  owner  or 
occupier  of  fuch  adjoining  building,  or  ground,  (hall  pay  a  fum  of 
money,  equal  to  one  moiety  of  the  expence  of  building  a  party* 
wall,  or  party-arch,  of  the  tlnctoefebyjhis  aft  required  fa*  f** 
rate  or  clafs  of  building  wftcreof  fuch  adjoining  building  (hail  hat 

inch  of  the  faid  party-wall, 


erpartygrch,  aa  fuch  owner  or  acqupitt  fori)  fgfi*  f  »« 
In  the  mean  time,  and  until  fuch  moiety  or  other  proportional 
part  of  the  expence  of  building  fuch  party-wall,  or  patty-arch,  be 
to  paid,  the  fole  property  of  fnch  whole  party-wall,  or  party*r*b> 
and  of  the  whole  ground  whereon  the  faid  party-watt  (ball  ftan4» 
IhaH  be  reded  entirely  in  the  perfon,  or  perfons,  at  whofe  capcaoe 
die  lame  Hull  be  built :  and  fuch  moiety,  or  other  proportional 


(*}  Per  Uri  Keayoa,  8  Tim  &#,  614.  1  R$l.  Ah.  14.  //.  jt 
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part  of  the  expence  of  building  fuch  party- Wall,  or  party-arch, 
(hall  be  fo  paid  to  the  perfon  or  perfons  at  whofc  expence  the  fame 
{hall  be  built,  or  in  whom  the  property  thereof  lhail  be  veiled, 
at  the  times  herein  after  mentioned  5  that  is  to  fay,  in  refpe£t 
of  every  fuch  party-wall  to  any  houfe,  or  building,  whereuntOt 
at  the  ,time  of  building  the  fame,  no '  other  houfe  or  building 
was  adjoining!  fo  foon  a9  fuch  party-wall   (hall  be  firft  cut  into 
or  mgflg~afe  of;  and  in   refpe£k  of  every  fuch  party-wall,  or 
y-arcK,  as  (hall  be  built  again  ft,  or  adjoining  to  any  other 
houfe  or  building,  fo  foon  as  fuch  party- wall  or  party- arch  (hall 
be  completely  built  and  finiflied ;  and   in  refpeel  of  fuch  laft- 
meptioned  party-wall,  or  party-arch,  the  owner  or  occupier  of 
fuch  adjoining  houfe,  or  building,  (ball,  together  with  fuch  pro- 
portional part  of  the  expence  of  buriding  fuch  party-wall,  or 
party-arch,  alfo  pay  a  like  proportional  part  of  all  other  txpences 
I  which  (hall  he  neceflary  to  the  pulling  down  the  old  party- wall, 
or  timber  or  wood  partition,  and  the  whole  of  all  the  reasonable 
expence*  of  (horing  up  fuch  adjoining  houfe,  or  building,  and 
of  removing  any  goods,  furniture,  or  other  things,  and  of  pulling 
down  any  wainfcot  or  partition,  and  alfo  all  fuch  cofts,  if  any, 
as  may  have  been  awarded  by  the  faid  court  of  mayor  and  alder- 
men, or  court  of  feffions  as  aforefaid,  but  not  any  part  of  the  ex- 
pence  of  pulling  down  and  clearing  away  any  fuch  old   party- 
wall,  or  party-arch,  or  old  partition,  if  any  fuch  there  was.     And 
it  is  hereby  dire&ed,  that  the  expence  of  building  fuch  party- 
wall,  or  party-arch,  (hall  be  eftimated  after  the  ntte  of  7/,  igf.jy 
the  rod,  for_thgjiewbrick  work,  deducing  thereout  after  the  rate 
^>f  i/TS^by  the  rod  for  the  materials,  (if  any)  of  fo  much  of  the 
"old  wall,  or  arch,  as  did  belong  to  fuch  adjoining  building,  or 
ground  5  and  alfo  after  the  rate  of  2d.  by  the  cubical  foot  for  the 
materials,  (if  any)  of  fo  much  of  the  old  timber  partition  as  did  be- 
long to  fuch  adjoining  building,  or  ground ;  and  that,  within  ten 
days  after  fuch  party-wall,  or  party-arch  (hall  be  fo  huilt,  or  fo  foon 
after  as  conveniently  may  be,  fuch  firft  builder,  or  builders,  (hall 
leave,  at  fuch  adjoining  houfe  or  building,  a^true  aecnyntj  in 
writing,  of  the  number  of  rods  in  fuch ,  party- waflTor  party*  arch» 
for  which  Hie  owner,  or  owners  of  fuch  adjoining  building,  or 
ground,  (hall  be  liable  to  pay,  and  of  the  deduQion  which  fuch 
owner  or  owners  (hall  be  entitled  to  matyfflCTcoot,  on  account  of 
fach  materials,  and  alfo  an  account  or  mch  ojftf  r  *Tp»Tirv»ff  an(j 
cofts  as  aforefaid  \  whereupon  it  ihail  be  lawiul  for  the  tenant  or  oc- 
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cupier  of  fuch  adjoining  building,  or  ground,  to  pay  one  moiety, 
or  fuch  proportional  part  as  aforefaid,  to  fuch  firft  builder,  or 
builders,  for  the  fame,  and  alfo  for  Qioring  and  fupporting  fuch 
adjoining  building  as  aforefaid,  smd  for  all  fuch  other  expences 
23  are  hereinbefore  directed  t«  be  paid  by  the  owner  or  owners  of 
fuch  adjoining  building,  or  ground,  and  to.deduft  the  fame  out  off 
the  rent  which  (hail  become  due  from  him,  or  her,  to  fuch  owncrj 
dr  owners,  under  whom  he  \>r  (he  holds  the  fame  refpe&ivelyJ 
until  he  or  (he  (hall  be  reimburfed  the  fame  :  and  in  cafe  the  fame 
be  not  paid  within  twenty -one  days  next  after  demand  thereof^ 
then  the  fame  (hall  and  may  be  recovered,  together  with  full  cods 
of  fuit,  of  and  from  fuch  owner,  or  owners,  by  aft  ion  of  debt,  or 
on  the  cafe,  in  any  of  his  Majefty's  courts  of  record,  at  Wefminfter%i 
wherein  no  effoin,  protection,  or  wager  of  law,  or  more  than  one  *y 

imparlance  (hall  be  allowed.     And  if  the  plaintiff,  or  plaintiffs,  4L4  ~**7^~f 
in  any  fuch  action  (hall,  three  calendar  months,  at  the  lead,  before  ^*^"^Tf^ 
the  commencement  thereof,  give  notice)  in  writing,  to  the  perfon    ~r^,^~7~ 
or  perfons  againft  whom  fuch  action  is   intended  to  be  brought*      <&//- 
of  his,  her,  or  their  intention  to  bring  the  fame,  or  leave  the  fame 
at  his,  her,  or  their  laft  or  ufual  place  of  abode,  and  (hall,  in  fuch 
notice,  fpecify  the  fum  for  which  it  is  to  be  brought,  and  alfo  an* 
riex  to  fuch  notice  a  bill  of  the  juft  and  true  particulars  of  the  ex- 
pences and  charges  with  which  the  intended  defendant,  ordefend- 
ants,  is  or  are  to  be  charged,  then  fuch  plaintiff,  or  plaintiffs,  if 
he,  (he,  or  they  recover  the  full  fum  fpecified  in  fuch  notice,  /kail 
alfo  recover  and  be  entitled  to  'double  cofts  of  fuit ',  and  (hall  have  and  be 
entitled  to  the  like  remedies  for  recovery  thereof  as  are  ufually. 
given  for  cofts  in  other  cafes  of  cofts  at  law/* 

And  by  feci  ion  42.  it  is  further  enacted,  by  the  authority  aforefaid, 
"  That  every  party- wall  hereafter  to  be  built,  and  every  addition 
which  (hall  be  made  thereto,  or  to  any  party- wall  which  is  al- 
ready built  or  begun,  (hall  be  built  agreeable  to  the  directions 
herein  contained,  concerning  the  party-wall  of  the  higheft  rate  or 
clafs  of  building  to  which  fuch  party-wall  (hall  adjoin,  when  fuch 
additions  are  completed 5  and  that  ho  party- wall  now  built,  or 
hereafter  to  be  built,  (hall,  after  the  fame,  and  the  buildings  ad* 
joining  thereto,  is  and  are  completed,  be  raifed,  unlefs  the  fame, 
when  raifed,  be  of  the  full  thicknefs  fuch  party- wall  is  of  in  the 
ftoiy  next  under  the  roof  of  the  higheft  adjoining  building  ;  nof 
IhaJl  any  party-wall  hereafter  be  raifed)  unlefs  the  fame  can  be 
Vol.  IL  O  done 
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done  with  fafcty  t6  fuch  wall,  and  the  feveral  buildings  adjoining 
thereto  :  but  all  fuch  party-walls  as  will,  when  raited,  be  of  die 
materials,  heights,  and  thickneflcs  hereinbefore  required,  6r  as 
Can  be  fafely  raifed,  may,  together  with  the  (haft  or  (hafts  of  the 
chimnies  belonging  thereto,  be  raifed  by  and  at  the  expence  of  the 
proprietor  or  occupier  of  any  building  to  which  the  fame  belong, 
to  any  heiglit  he,  (he,  or  they  (hall  think  proper.  But  if  the  pro- 
prietor or  occupier  of  any  building  adjoining  to  the  faid  party- 
wall  and  chimney  (hafts  (hail  make  ufe  of  any  part  of  fuch  party* 
Wall  and  chimney-ihafts,  other  than  the  ufe  he  makes  of  the  chim- 
ney flues  therein,  which  (hall  be  fo  raifed,  then  fuch  perfort  fo 
making  ufe  thereof,  for  the  part  fo  ufcd,  (hall  be  chargeable  with 
a  proportionable  (hare  of  the  expence  of  railing  fuch  party-wall 
and  chimney  (hafts ;  and,  in  computing  fuch  charge,  the  fame 
fhall  be  rated  in  manner  hereinbefore  mentioned,  and  the  pro- 
portion fuch  perfon  (hall  be  liable  to  pay  (hall  be  recovered  in 
fuch  manner  as  is  hereinbefore  particularly  declared  concerning 
the  firft  building  of  a  party- wall." 

Upon  this  a&  of  parliament  the  party  liable  to  contribute  a 
moiety  of  the  expence  of  building  a  party  wall  may  be  fued  by 
a&ion  of  affumpftt  for  fnoney  paid.  (/)  As  doubts,  however,  are 
frequently  falftd  upon  tms  liatute  refpeding  the  perfon  liable  to 
contribute,  it  may  here  be  ufeful  to  prcfent  the  reader  with  the 
different  determinations  to  be  met  with  in  the  reports  upon  this 
point. 

^  The  firft"  cafe  is  Southall  v.  Leadbetter>  (u)  which  was  an  aftion 
of  replevin  ;  and  the  defendant  avowed  as  bailiff  of  J.  Jointer,  for 
30/.  for  a  quarter's  rent  of  a  houfe  in  Shugg  Lane. 

At  the  trial,  before  Lord  Kenyan,  Ch.  J.  the  jury  found  a  verdiA 
for  the  plaintiff,  fubjeft  to  the  opinion  of  the  court  of  King's 
Bench)  on  the  following  cafe,  in  order  to  try  the  fihgle  queftion 
whether  Lygow,  the  affignee  of  the  leafe  of  the  houfe,  for  which 
the  rent  was  claimed  to  be  due,  or  Winter  was  to  pay  the  moiety 
of  the  expence  of  rebuilding  a  party-wall  between  that  houfe  and 
an  adjoining  one.  "  Winter  was  the  landlord  of  the  premifes  in 
queflion,  and  was  feifed  in  fee  thereof.  Lygow  was  occupier  of 
part  of  the  premifes,  and  was  affignce  of  a  leafe  thereof  granted 

*  m 

(t)  Vide  5  Term  R*p.  130.     8  Term    Rep.  6ca.     -  , 
.   («)  J  Term  Rep.  458.     * 
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by  Winter  to  one  Foutft$ny  deceafed,  for  twenty-one  years,  dated 
3d  July,  1786)  by  which  leafe,  (reciting  an  agreement,  in  writ- 
ing, dated  the  14th  Oftober,  1784,  between  Winter  and  FouiJhn% 
that  the  latter  fliould  repair  the  mefiuage  and  preraifes  therein 
mentioned,  according  to  the  particulars  a  (certain  ed  by  a  furveyor, 
and  that  he  would,  on  or  before  the  2jth  June  1 785,  at  hi*  own 
coft  and  charge,  put  the  faid  mefiuages,  &c.  into  good  and  fufficient 
repair  ;  on  finifliing  which,  Winter  would  make  a  leafe  thereof  to 
Fodftotty  to  commence  from  Midfummerday  then  la  ft,  for  twenty- 
one  years,  under  the  rent  of  a  pepper  corn  for  the  firit  half  year 
of  the  term,  and  under  the  clear  yearly  rent  of  1 20/.  for  the  re* 
mainder  of  the  term  ;  and  alfo  reciting  that  Foulfton%  in  purfuance 
of  that  agreement,  had  repaired,  &c.)  Winter  demifed  the  prcmifes 
to  Foulfion^  his  executors,  adminift razors,  and  afligns,  according 
to  that  agreement.  '  The  leafe  alfo  contained  a  covenant  by 
Fouljhn  to  pay,  "  from  time  to  time,  and  at  all  times  during  the  • 
"  term,  the  land  tax,  and  all  other  taxes,  rates,  afleflmencs,  and 
"  impofitions  whatever,  already  laid,  aflcflcd,  or  impofed  upon 
"  the  faid  prcmifes,  or  on  any  part  thereof,  or  upon  the  faid  John 
€C  Winter ',  his  heirs  and  afligns,  in  refpeG  thereof,  by  authority  of 
w  Parliament,  or  otherwife  howfoevcr."  The  cafe  then  Hated 
that  Foulfton  laid  out  and  fxpended,  in  the  repairs  of  the  prcmifes, 
150/.;  and  that,  though  the  confideration  Rated  in  the  align- 
ment to  Lygoiv  appears  to  be  only  5/.  yet  that  the  fum  actually 
paid  as  the  confideration  for  it  was  160/.  The  old  wall  was  con- 
demned in  the  year  1788;  and  the  prefent  party  -wall  was  built 
according  to  the  terms  of  the  A£t  of  Parliament.  Lygow  has  paid 
for  a  moiety  of  the  party- wall,  the  bills  for  which  exceed  the 
quarter's  rent  for  which  the  diftrefs  was  made  :  thofe  bills  were 
tendered  to  Winter  before  the  diftrefs,.  but  he  refufed  to  allow 
them.  The  prcmifes  in  queftion  were,  previous  to  the  commence* 
jnent  of  the  prefent  leafe,  let  by  Winter,  at  the  rent  1 ;  o/.  per  an* 
num.  out  of  which  he  allowed  to  the  tenant  the  land- tax." 

u  The  court  determined  that  Winter  was  the  perfon  liable 
under  the  a&  to  pay  the  moiety  of  the  ex  pence  of  rebuilding  the 
party-wall  And  Lord  Kenyan,  Ch.  J.  faid,  "  I  he  improved  rent  , 
mentioned  in  this  A£k  of  Parliament  ftands  contradiftinguifhed 
from  fame  other  rent  ;  but  here  no  other  rent  was  referved  but  that 
at  the  granting  of  the  leafe.  But  it  is  faid  that  the  leflce  received 
from  his  aflignee  a  fum  in  grofs,  as  the  confideration  for  the  pur- 
chafe,  w^ich  is  equivalent  to  an  improved  rent.    If,  indeed,  a 
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large  fum  were  paid  for  the  purchafe  of  a  leafe,  though  nd  im- 
proved rent  were  referved  to  the  original  lcflee,  I  think  he  would 
be  liable  to  pay  this  expence  within  the  Aft  of  Parliament* 
But  that  is  not  the  prcfent  cafe  :  for  when  Winter  granted  this 
leafe  he  referved  the  bed  rent  which  could  be  procure^  for  it  at  the 
time,  finqe  this  rent  exceeds  the  rent  formerly  referved  by  io/# 
per  annum,  and  the  whole  of  the  land-tax  \  and  the  cafe  ought  not 
to  be  varied  by  the  circumftance  of  the  e date's  gradually  in- 
creafing  in  a  fmall  degree.  Where  the  parties  cdntraft  for  a  leafe 
at  rack  rent,  the  landlord  is  the  perfon  who  ought  to  bear  the' 
expence  of  the  party-wall.  Then  it  was  contended  that  the  full 
rent  was  not  referved  originally,  becaufe  it  was  ftipulated  that  the 
tenant  (hould  lay  out  a  confiderable  fum  of  money  in  improving 
the  eftate  :  but  it  mull  alfo  be  remembered,  that  in  confideration 
of  that,  the  leflee  was  to  pay  no  rent  for  the  firft  half  year  ;  which 
might  have  been  confidered  at  the  time  as  commenfurate  with  the 
fum  to  be  laid  out  in  the  repairs.  Neither  is  the  lefTee  concluded 
by  the  covenant  to  pay  the  taxes,  afleflments,  impofitions,  &c.  for 
that  only  extends  to  the  land-tax,  and  all  other  taxes  ejufdem  gene* 
ris :  but  this  is  not  a  tax." 

» 

The  next  reported  cafe  is,  Peck  v.  Woody  (y)  which  was  an  aftion 

oioflumfjitto  recover  42/.  for  half  of  the  expence  of  a  party- wall, 

between  the  plaintiff's  and  defendant's  houfe,  built  by  the  former, 

under  the  flat.  14  Geo.  III.  c.  78.  f.  41.     On  the  trial,  a  (fecial 

cafe  was  referved  for  the  opinion  of  the  Court  of  Kings  Bench) 

which  ftated,  in  fubftance,  as  follows : 

««  On  the  1 8th  November,  1788,  the  defendant  entered  into  an 

agreement  with  W.  Patemon^  for  a  building  leafe  of  a  piece  of 

ground  adjoining  to  the  plaintiffs  houfe  in  Princes -Jlreet%  Weft 

minfter%  whereon  was  Handing  a  mefluage  and  other  buildings, 

for  fixty-one  years,  to  commence  from  the  29th  of  September  then 

laft,  at  the  yearly  rent  of  8/.  free  from  all  deductions  whatfoever, 

whether  parliamentary  or  par&chial,  then  or  thereafter  to  be  im- 

pofed  or  aflefled,  either  on  the  landlord  or  tenant ;  and  it  was 

agreed  that  the  defendant  fliould   immediately  proceed  to  pull 

down  the  premifes,  and  ereft  thereon  at  lead  one  good  fubftantial 

brick  dwelling-houfe,  with  nfeceffary  convenient  out-houfes  and 

offices,  &c.  and  to  lay  out  and  expend  in  the  ere&ion  of  fuch  new 

(v)  5  Term  Rep%  1 30. 
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building  300/.  at  lead.    Purfuant  to  this  agreement,  a  leafe  of  the 
I    •  premifes  was  granted  and  executed,  in  January,  17899  by  Potman 

j  to  the  defendant.  The  plaintiff,  previous  to  the  defendants  entering 

into  the  agreement  with  Pateman  for  the  leafe,  had  pulled  down 
the  old  wall,  which  was  (landing  between  his  (the  plaintiff's) 
houfe,  and  the  house  and  premifes  which  the  defendant  took  upon 
leafe  as  aforefajd.  On  the  29th  September,  1788,  the  party-wall 
was  begun  to  be  built ;  and  on  the  17th  day  of  January  follow- 
ing it  was  (inifhed.  In  June,  1790,  the  defendant  let  the  houfe 
held  of  Pateman  to  J.  Beach,  at  the  yearly  rent  of  31/.  10/.  the 
land  tax  and  fewer's  tax  deducted.  It  was  abfoluteJy  neceffary 
that  the  old  wall  (hould  be  pulled  down.  The  defendant  enjoys 
the  improved  rent ;  and  Pateman  is  ftill  the  ground  landlord.  The 
plaintiff  dicLnot  give  three  months*  notice  in  writing  to  Pateman, 
the  then  owner  and  ground  landlord  of  the  houfe  and  premifes, 
which  were  afterwards  leafed  to  the  defendant,  prior  to  his  pulling 
down  the  party-wall;  but  he  applied  to  Pateman  for  that  purpofc, 
who  agreed  that  it  (hould  be  pulled  clown,  if  Hawkins,  the  then 
tenant,  would  confent ;  and  Hawkins  did  confent.  The  new 
party -wall  is  built  agreeably  to  the  directions  of  the  ftatute 
14  Geo  III.  c.  78.  The  defendant  has  the  benefit  of  the  party- 
wall,  and  that  in  a  greater  degree  than  the  plaintiff,  his  houfe  ex- 
tending farther  back  than  the  plaintiff's." 

The  Court  were  of  opinion  that  the  defendant,  being  owner 
of  the  improved  rent,  was  liable  to  pay  the  expences  of  the  party- 
wall  ;  and  that  the  defendant  was  not  entitled  to  the  three  months' 
notice  required  by  feci*  38.  of  the  acSl :  and  Buffer,  J.  faid,  "  The 
three  months  required  by  feci.  38.  is  only  neeeffary  in  thofe  in* 
fiances  where  the  paity  is  either  ignorant  of,  or  adverfe  to,  the 
building  of  the  wall:  but  this  was  begun  with  Pateman s  confent, 
and  before  it's  completion  the  poffeffion  of  the  houfe  was  changed. 
The  defendant,  therefore,  was  not  entitled  to  notice,  he  ftanding 
in  Pateman1 '/place.  And  with  regard  to  the  principal  queftion, 
it  would  be  unjuft  that  Pateman,  who  receives  a  ground  rent  of 
8/.  only,  and  who  derives  no  advantage  from  the  party-wait, 
{hould  pay  the  expence  of  it ;  and  that  the  defend  mt,  who  does 
enjoy  it,  and  who  is  in  the  receipt  of  an  improved  rent  of  31/, 
fljould  not  contribute  any  part  of  this  expence." 
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So,  in  the  cafe  of  Barrett  v.  the  Duke  of  Bedferd(w)  which  wa& 
alfo  an  aft  ion  of  ajfumfcfit  to  recover  195/.  paid  by  the  plaintiff 
for  the  proportionate  part  of  the  expences  of  a  party. wall,  built  by 
tfte  proprietor  of  the  adjoining  houfe,  under  the  (tat.  14  Ge$*  III. 
c.  78.  f.  41.  A  veraid  was  taken  for  the  plaintiff  for  that 
furn,  fubje£t  to  the  opinion  of  the  Court  of  King's  Bench  on 
the  following  cafe : 

In  the  year  1786  the  plaintiff,  by  afiignment,  became  poffeffed 
of  a  leafe,  granted  in  the  year   1762,  by  the' defendant's  grand- 
father, of  certain  premifes  on  the  north  fide  of  the  Great  Piazza* 
Coverit-Gardtn  Jor  a  term  of  thirty  years,  of  which  about  fix  years 
were  then  unexpired,  under  a  yearly  rent  of  60/.     On  the  6th. 
Oclober,  1788,  a  new  leafe  was  granted  by  the  defendant  to  the. 
plaintiff,  for  a  term  of  thirty- one  years,  to  commence  at  the  ex- 
piration of  the  faid  leafe,  or  Lady- day >  1 792,  at  60/.  per  annum.. 
The  lad  mentioned  leafe  is  dated  to  be  granted  in  confideration 
of  the  great  expence  and  charges  which  the  plaintiff  had  been  at 
in  repairing  the  premifes,  and  alfo  in  confideration  of  the  follow- 
ing, among  other  covenants  :  "  And  likewife  that  the  faid  Michael 
*  Barrett,  his  executors,  adminiftrators  and  affigns,  (hall  and  will, 
"  from  time  to  time,  and  at  all  times  during  the  continuance  of 
«  the   faid  term  hereby  granted,  bear,  pay,   and  difebarge  all 
<c  taxes,  rates,  duties,  affeffments,  and  impofitions  of  what  nature 
"  or  kind  foever,  and  whether  parliamentary  or  parochial,  im- 
"  pofed  or  charged,  or  which,  at  any  time  during  the  term  hereby 
"  granted,  (hall  be  impofed  or  charged  on  the  hereby  demifed 
"  premifes,  or  any  part  thereof,  or  upon  the  Jandlord  for  the 
««  time  being  in  refpefl  thereof,  or  of  the  faid  rent  referred  for 
«  the  fame ;  it  being  the  true  intent  and  meaning  of  thefe  pr»» 
«  fents,  and  of  the  parties  hereto,  that  the  faid  Duke  of  Bedford, 
«'  Ms  heirs  and  affigns,  (hall  have  and  receive  the  (aid  yearly 
«  rent  or  fum  of  6c7,  hereby  referred,  in  net  money,  without 
"  any  deduction,  defalcation,  or  allowance  out  of  the  fame,  on 
«  any  account  whatsoever ;  and  that  he,  the  faid  Michael  Barrett, 
*f  his  executors,  adminiftrators,  and  affigns  (hall  and  will,  during 
«  the  term  hereby  granted,  as  often  as  need  (hall  require,  bear, 
"  Pay>  and  allow  a  reasonable  (hare  and  proportion  of,  or  for  and 
*'  towards  fupporting,   repairing,    amending,  and  cleanfing  all 
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**  party  walls,  party-gutters,  common  fewers,  public  fewers,  and 
u  drains  belonging  or  which,  at  any  rime  during  the  laid  term 
*<  hereby  granted  {hail  belong  to  the  faid  hereby  demifed  pre- 
"  mifes,  or  any  part  thereof."  Thefe  covenants  were  verbatim 
as  in  the  old  leafe,  with  the  exception  of  fuch  parts  as  relate  to 
the  payment  of  the  land  tax  by  the  tenant,  which  by  the  former 
leafe  was  paid  by  the  landlord,  and  the  amount  of  which  wis 
22/.  10s.  per  annum.  The  demifed  premifes  confift  of  two  (hops 
on  the  ground- floor,  and  a  range  of  apartments  above  flairs. 
Pefore  the  pulling  down  and  building  of  the  party-wall  herein- 
after mentioned,  one  of  the  (hops  was  under-let  by  the  plaintiff  * 
by  leafe  for  feven,  fourteen,  or  twenty-one  years,  at  the  yearly 
rent  of  60/.,  the  plaintiff  covenanting  to  pay  all  the  taxes,  and 
for  water.  And  the  other  of  the  (hdps  was  under- let  by  the 
plaintiff  by  leafe  to  one  J.  Alditcb  for  twtnty-one  years,  at  the 
rent  of  26/.  5/.,  the  plaintiff  covenanting  to  pay  all  the  taxes* 
The  refiJue  of  the  demifed  apartments  was  kept  by  the  plaintiff 
for  feveral  years  in  his  own  hands,  but  at  the  time  when  the 
party- wall  was  built,  he  had  let  them  furnifiied  to  one  Searle  for 
twenty- one  years,  at  the  yearly  rent  of  210/.,  the  plaintiff  co- 
venanting to  pay  all  the  taxes.  At  the  time  the  party-wall  was 
built,  the  taxes,  paid  by  the  plaintiff,  amounted  to  72/.  3/.  a 
year. 

The  court  determined  that  the  tenant,  (not  the  landlord,)  was 
bound  to  pay  the  moiety  of  the  expence  of  the  party- wall. 

Lord  Kenyon,  Ch.  J.  faid :  "  If  there  were  no  covenants  in  the 
leafe  applicable  to  this  fubjeft,  there  would  be  great  weight  in 
the  plaintiff's  argument :  but  it  is  not  neceffary  to  confidcr  which 
of  thefe  parties  would  have  been  liable  under  the  a&  of  parlia- 
ment ;  modus  et  conventio  vincunt  legem.  I  think  it  was  the  inten- 
tion of  the  parties  to  this  leafe,  that  the  expence  of  the  party- 
wall  (hould  be  borne  by  the  tenant.  Had  there  been  nothing 
more  in  the  leafe  than  the  tenant's  covenant  to  pay  '  taxes* 
'  rates,  duties,  affeffments  and  impofitions,  whether  parlia- 
*  mentary  or  parochial.'  I  (hould  have  entertained  the  fame 
opinion  in  this  cafe  that  I  expreffed  in  bne  of  the  cafes  cited, 
that  thofe  words  did  not  extend  to  building  a  party-wall :  but  the 
latter  part  of  that  covenant  by  which  the  tenant  covenanted  that 
(be  landlord  (hould  receive  the  '  yearly  fum  of  60L  hi  net  money, 
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Without  any  deduQiorj  or  allowance  out  of  the  fame,'  and  the 
covenant  refpe£ting  the  '  repairing  of  all  party- walls,'  &c.  fatisfy 
me  that  the  parties  intended  that  this  expence  fliould  fallon  the 
tenant/'  * 

The  lad  reported  cafe  on  this  fubjeft  is,  Sanger  v.  Birkbead,(x) 
which  was  an  a&ion  of  replevin.  Avowry  for  rent  in  arrear  j 
and  iffue  thereupon.  The  fads  were  thefe:  One  Woodward 
and  his  wife  being  feifed  in  fee  of  a  houfe  in  London,  by  leafe, 
bearing  date  29th  of  March,  1777,  demifed  it  to  the  defendant 
for  a  term  of  twenty  one  years,  which  expired  at  Lady  Day, 
J  1 798,  at  the  yearly  rent  of  44/.,  deducing  the  land-tax.  The  de- 
fendant demifed  the  houfe  for  eighteen  years  and  ten  months  from 
the  ift  of  May,  J^^ih  to  one  Robert  Sugdett,  at  the  yearly  rent 
of  6c/.,  alfo  deducing  the  land-tax.  In  this  leafe,  ampngft  the 
other  ufual  covenants  on  the  part  of  the  lcflee,  there  was  one  to 

Imake  "  all  needful  and  neceffary  reparations  and  amendments 
€t  whatfoever,"  in  which  np  exception  was  made  as  to  accidents 
by  fire,  nor  was  there  any  covenant  on  the  part  of  the  leflee 
to  infure.  The  le;fe  was  afligned  by  Sugden  for  a  valuable  con- 
fideration ;  and,  after  feveral  mefne  alignments,  came  on  19th 
May,  1787,  to  the  prefent  plajntiff.  In  May,  1795,  a  fire  hav- 
ing happened  in  the  adjoining  houfe,  by  which  that  houfe  was 
entirely  confumed,  and  the  roof  of  the  plaintiff's  injured,  the 
owners  of  the  fcite  of  the  adjoining  houfe  being  defirous  to 
f*bqild,  had  th$  party- wall  examined  by  four  furveyors,  and 
(iel'iverfd  a  certificate  tp  the  plaintiff  according  to  the  ftatute 
14  Qeo.  III.  c.  78.  f.  38.,  that  the  wall  was,  by  the  opinion  of 
yhe  (aid  furveyors,  condemned  as  decayed  and  ruinous.  It  was 
accordingly  rebuilt,  and  the,  ptaintiff  called  upon,  fpr  a  moiety 
pf  t)ie  expence.  This  he  paid,  and  deducted  out  of  the.  rent* 
due  to  the  defencjant,  who  diti rained  fqr  rent  in  arrear  to  that 
amount. 

The  court  depided,  that  the  defendant  was  liable  to  contribute 
to  the   expepces   of  the  party-wall ;  and  that  the  operation  of 
the  ftature  could  not  be  varied  by  any  covenants  to  repair  entered 
into  tetweei}  the  landlord  and  his  tenant. 

j 
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.  E\re  Ch.  J.  faid  :  (( I  Hare  fay  that  the  leading  object  of  the 
legi'Vure  was  to  make  the  owner  of  the  improved  rent  liable*  ^ 
as  oppofed  to  the  ground  landlord.  But  though  that  may  have 
been  the  leading  object,  yet  the  expreflions  of  the  act  being 
fuch  as  they  are,  we  mud  deal  with  them  as  well  as  we  can,  and 
find  an  owner  of  the  improved  rent  in  all  cafes,  though  there 
Jhou  d  be  no  ground  rent  referved.  Here  the  original  landlord  • 
made  a  leafe  for  twenty-one  years  to  a  perfon  who  again  under- 
'  let  the  premifes.  Who  then  is  the  perfon  to  be  conGdered  at 
the  owner  of  the  improved  rent  but  the  man  who  on  all  the 
fubfifting  leafes  has  the  be  A  rent  ?  But  whether  he  be  the  per* 
fon  or  not,  I  have  much  doubt,  as  the  queftion  now  {lands, 
Jf  tne  defendant  can  avail  himfelf  of  the  objection  which  be 
has  taken.  I  think  that  it  v*  as  intended  by  the  legiflature,  tl 
the  tenant  fhould  pay  a  moiety  of  the  expence  to  the  perfon I 
building  the  wall,  and  reimburfe  himfelf  by  deducting  the] 
amount  out  of  the  rent  of  his  immediate  landlord,  leaving  it  ti 
him  to  make  his  claim  on  fuch  other  perfon  as  he  may  think 
liable.  That  appears  to  me  the  bed  conftruction  for  putting  the 
bufinefs  in  a  practicable  fhape.  I  fhould  incline  to  that  opinion,  • 
even  if  it  were  made  out  that  the  covenant,  on  the  part  of  the  \* 
tenant  to  repair,  included  this  cafe :  for  though  the  conduct  of  ^ 
(he  tenant  might  be  a  breach  of  covenant,  it  would  be  fitter  that 
the  damages  fhould  be  fettled  in  an  action  of  covenant,  than  to 
break  in  on  the  rules  eflabliflied  by  the  flatute.  It  is  eafy  to  fee* 
that  this  is  an  ill-penned  law,  and  its  meaning  is  left  uncertain  j 
but  in  the  prefent  cafe  I  do  not  know  how  to  determine  who  i$ 
the  owner  of  the  improved  rent,  if  it  be  not  the  perfpn  wna 
takes  the  beft  rent.  Poflibly  it  may  be  faid  that  Woodward  and 
the  d-  fendant  fliould  pay  in  certain  proportions ;  let  them,  how* 
ever,  fettle  that  in  fuch  actions  as  they  may  think  fit  to  bring* 
J  know  no  way  of  executing  this  law  if  we  enter  into  all  the 
derivative  claims  of  different  landlords.  If  the  tenant  pays  the 
paoney,  let  him  reimburfe  himfelf,  and  leave  the  other  parties  t* 
fliJpufe  among  themfelves." 
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3.    Of  Momes  Paid  by  Attornies,  Sheriffs,  Gaolers  y    aifd 
ethers,  m  Confequence  offome  Negleft  of  Duty,  &fa 

Where  ail  annuity  has  been  vacated  by  reafon  of  a  defeft  in  the 
memorial,  and  the  attorney,  who  prepared  the  conveyances  is 
iued  by  the  grantee  for  negligence,  and  a  verdift  recovered 
againft  him  to  the  amount  of  the  confideration-money  paid  for 
the  annuity,  which  he  pays,  he  cannot  recover  it  over  againft  the 
grantor. 

Thus,  in  the  cafe  of  Burdon  v.  Wtbb>  (j)  which  was  an  afiion 
of  ojumgfit  for  money  paid.  The  fafts  were  thefe :  Webb  had 
granted  an  annuity  to  A.  B.t  and  Burdon  was  the  attorney  for  the 
grantee.  A,  memorial  of  this  annuity  not  having  been  properly 
regiftered,  on  application  to  the  court  it  had  been  fet  a  fide, 
and  the  grantee  being  at  that  time  dead,  his  executors  brought 
an  a£fcion  againft  Webb  for  money  had  and  received,  being  the 
cqnfideration  paid  to  him  for  the  annuity,  and  had  a  verdi£fc 
againft  him.  Webb  being  then  in  diftreffed  circumftances,  and 
not  paying  the  money  recovered  againft  him,  the  executors 
brought  an  a£Hon  againft  Burdon  for  negligence :  Before  the 
trial,  he  gave  a  cognovit  for  the  amount  of  the  conGderation 
money  paid  for  the  annuity,  and  afterwards  paid  it  *,  and  this 
a&ion  was  brought  againft  Webb  fat  the  money  fo  paid. 

But  Lord  Kenyon,  Ch.  J,  faid  :  ((  It  cannot  be  fupported,  that 
a  party  by  his  own  a£t,  and  without  the  confent  of  another,  by 
paying  money  for  him,  can  maintain  anaAion  on  it ;  if  it  was 
fo,  it  would  he  of  the  wprft  confequences,  as  by  that  means  a 
man  might  get  his  greateft  enemy  for  his  creditor :  if  a  furety 
pays  money  for  his  principal,  as  fuch  was  paid  by  reafon  of  the 
fecurity,  he  may  maintain  an  a&ion  for  it  againft  his  principal. 
I  have  often  ruled  that  point ;  but  in  the  prefent  inftance  the 
cafe  .is.  very  different,  the  money  has  been  paid  by  the  attorney 
for  his  own  negligence,  and  this  being  in  confequence  of  an 
a£Uon  brought  againft  himfelf,  it  will  not  entitle  him  to  main- 
tain an  a&ion  agahift  the  defendant."  The  plaintiff  moil  be 
nonfuited. 
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So,  where  a  lheriff  or  gaoler  voluntary  fuffcri  a  prifaier  xm 
efcape,  and  in  confcquence  thereof  is  obliged  to  pay  the  ajMWlt 
of  die  debt  for  which  the  prifoner  waa  committed  tf*  prifon,  Jg 
cannot  maintain  an  adion  againft  fuch  prifoner  for  the  money  fi| 
paid. 

Thus,  in  the  cafe  of  Eyia  v.  Faikney,  (z)  where  it  appcpj&J, 
that  the  defendant  being  a  prifoner  in  dip  cuftody  of  thr  plait* 
tiff  (who  waa  a  warden  of  the  Fleet  Prifon)  on  mefne  prqeefs,  at 
the  fuit  of  one  Holland,  a  written  authority  came  from  Holland 
to  the  plaintiff  to  difcharge  the  defendant  out  .of  his  cuftody, 
bat  MoUej,  the  plaintiff's  deputy,  having  doubts  as  to  the  authen* 
ticity  of  the  difcharge,  applied  to  Holland  to  know  whether  it  waa 
his  hand  writing,  Holland  confeffed  be  had  figned  the  paper,  but 
find,  that  he  had  been  impofed  on  by  the  defendant,  and  therefor* 
countermanded  the  authority.  The  defendant  infilled  that  the 
authority  to  difcharge  him  was  irrevocable,  and  threatened  Molkj 
with  an  adion,  if  he  detained  him  ;  and  Molloy  thinking  chat 
HeUmtd  could  not  revoke  bis  order,  discharged  the  defendant  out 
of  his  cufiody.  *  Holland  afterwards  brought  an  adion  in  the 
Common  Pleas  againft  the  plaintiff  for  an  efcape,  and  recovered  a 
verdid  and  300/.  damages,  to  recover  which  money  the  prefent 
adion  was  brought,  as  for  money  paid,  laid  out  and  expended* 
The  caufc  was  tried  before  Lord  Kenyon,  Ch.  J.  at  Wejhninjler9 
but  his  lordihip  being  of  opinion,  that  the  plaintiff  had  been 
guilty  of  a  breach  of  his  duty  in  permitting  this  defendant  to 
efcape,  ruled  that  he  ought  not  to  be  permitted  to  come  as  a 
plaintiff  into  a  court  of  juftice  ;  and  therefore  ordered  a  nonfuit, 
fiis  lordfliip's  opinion  was  afterwards  confirmed  by  the  Court  of 
/Zing's  Bench,  upon  a  rule  to  (how  caufe  why  the  nonfuit  fboul4 
sot  befetafide. 

But  a  (herifF*  officer  who  discharges  a  defendant  on  payment 
of  the  fum  f worn  to,  and  is  afterwards  obliged  to  pay  the  refidue 
of  the  debt,  may  recover  it  from  the  defendant  as  money  paid  to 
fais'ufe. 

Thus,  in  the  cafe  of  Cordron  v.  Lord  Majferene,  (a)  which 
was  an  adion  of  ajfumffit  for  money  paid,  laid  out  and  expended* 
The  plaintiff  being  a  (he riff's  officer  had  arretted  the  defendant 
on  a  writ  againft  him.  The  writ  was  indorfed  for  bail  for  306/.  1  \s% 

(s)  K.  B.  Eafi  Term,  32  Geo.  III.  Peak  Si  Cos.  N.  P.  144. «.  «. 
{a)  PeaUe  Cos.  N.  F.  143. 

(the 


%o4  Qf  Money  Paid.  [Part  EI.' 

(the  Aim  for  which  the  bond  was  given,)  and  on  the  defendant 
paying  the  plaintiff  this  money  and  the  cofts  he  difcharged  him. 
The  (heriff  was  afterwards  called  upon  to  return  the  writ,  and 
the  plaintiff  in  the  original  a£tion  infilling  on  being  paid  his  in- 
tereft,  the  prefent  plaintiff  paid  that  money  to  prevent  an 
attachment  being  fued  out  againft  the  {heriff.  The  prefent 
a£tion  was  brought  to  recover  this  money. 

The  defendant's  counfel  contended,   that  this  a&ion  could  not 
be  maintained,     ill,  They  faid   that  this  payment  was  merely 
Toluntary.     The  plaintiff  had  not  been  compelled  to  pay  it,  nor 
could  he,  for  he  was  not  liable  to  more  than  the  fum  fworn  to. 
idly, That   this  was   within   the  rule  laid  down  in  Eyles  and 
Faiknej)  for  the  plaintiff  had  no  authority  to  difcharge  the  de-  * 
feqdant  without  the  confent  of  the  plaintiff  in  the  former  a&ion, 
or  his  attorney.     But  Butter,  J.  before  whom  this  was  tried,  faid  : 
*'  This  is  not  a  voluntary  payment,  the  plaintiff  would  have  been 
obliged  to  pay  the  whole  fum  due  by  law,   for  though  bail  above 
cannot  be  charged  with  more  than  the  fum  fworn  to,  yet  it  is  not 
fo  with  the  (heriff  or  the  defendant,  againft  whom*  the  plaintiff 
nay  recover  the  whole  of  his  debt.     To  bring  this  within  the 
cafe  of  Eyles  and  Failney,  the  defendant  fhould  (how  fome  impro- 
per conduft  in  the  plaintiff,  and   then  I  admit  the  rule  that  a 
plaintiff  mud  draw  his  juttice  from  pure  fountains  would  apply: 
but  if  I  were  to  determine   that  the   plaintiff  had  done  wrong 
in  this  cafe,  I  mud  fay,  that  a  (heriff's  officer  could  not  in  any 
cafe  receive   the  debt  and  colts,  and  difcharge  the  defendant, 
which  (night  be  attended  with  very  mifchievous  confequ^nces  to 
the  defendant.'9 

Where  an  auctioneer  was  employed  to  fell  an  eftatej  the  loweft 
price  of  which  was  fixed  by  the  owner,  and  written  down  by 
him  on  a  piece  of  paper,  which  was  put  under  a  candleftick  at 
the  time  of  fale,  with  the  privity  of  the  auctioneer,  hut  not 
figned  by  the  owner,  nor  any  notice  in  writing  given  to  the 
audioneer  of  the  price  fo  fet  down,  nor  had  the  au&ioneer 
given  the  previous  notice  of  the  fale  to  the  colle&or  of  the  duty, 
as  required  by  the  alts  of  the  19  Geo.  III.  c.  56.  and  28.  Geo.  III. 
*  c.  37  :  but  being  afked  at  the  fale  whether  he  had  taken  the 
proper  precautions  to  avoid  the  duty  in  cafe  there  were  no  fale, 
be  faid,  that  it  was  his  mode  to  fix  a  price  under  the  candle* 
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flick;  and  if  the  bidding  did  not  come  up  to  that  price  it  was  no 
fale  or  duty :  it  was  held,  that  the  duty  having  attached,  though 
there  were  no  fale,  for  want  of  taking  the  precautions  required  of 
the  owner  by  the  ftatutes  under  fuch  circumftances;  and  the 
au&ioneer  haying  been  fued  for  the  duty  on  his  bond  to  the  crown, 
and  compelled  to  pay  it,  he  could  not  recover  it  over  againft  the 
owner;  he  having  warranted  that  proper  precautions  had  been 
taken  to  prevent  the  duty  attaching  in  the  event ;  though  both 
parties  were  miftaken  in  the  law.{J) 

(£)  Capp  «.  Topham,  6  Eajt.  392.    See  dfo  Spurrier  v.  EldertOD, 
mUf  tit.  Principal,  Fa&or,  and  Agent,  vol.  up.  258,  9* 
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CHAPTER  IV. 

^Of  Money  Due  upon  an  Account  Stated. 


IV  two  perfons, -having  dealings  together,  balance  their  accounts, 
the  law  implies  that  he,  again  (t  whom  the  balance  appears, 
has  engaged  to  pay  it  to  the  other,  though  there  be  not  any 
a&ual  promife.  And  from  this  implication  it  is  frequent  for 
adions  of  ajfumpftt  to  be  brought,  declaring  that  the  plaintiff 
and  defendant  had  fettled  their  accounts  together,  infimul  compu- 
taffent)  (which  gives  name  to  tfhis  fpecies  of  ajfumpftt,)  and  that 
the  defendant  engaged  to  pay  the  plaintiff  the  balance,  but  has 
fincc  negle&ed  to  do  it.'  (a) 

Thus,  in  the  cafe  of  Egles  v.  Vale,  (b)  in  error,  whfch  was  an 
a£tion  of  ajfumpftt, "  for  that  the  plaintiff  and  defendant  accounted 
"  together  for  monies  received  by  the  defendant,  who  was  found 
u  in  arrear  io/.,  and  in  conGderation  thereof  promifed  to  pay  it 
."  the  19th  March  following,  &c."  It  was  affigned  for  error, 
that  there  was  no  confideration  ;  for  the  being  found  in  arrear 
is  not  any  caufe  to  make  a  fpecial  promife,  nor  is  any  thing  done 
on  the  plaintiff's  part  whereon  this  promife  (hould  be  grounded, 
vix.,  forbearing  the  fuit,  &c.  Sed  noti  allocator ;  for  the  debt 
itfelf,  without  other  fpecial  caufe,  is  fufficient  to  ground  the 
a&ion. 

So,  where  partners   balance  their  joint  accounts  inter  Jif  the 
partner  in  whofe  favour  the   balance  is  (truck  may  maintain  an' 
a&ion  of  ajfumpftt  again  ft  his  co-partner  for  the  amount  of  fuch 
balance,  declaring  generally  upon  an  account  ftated.  (c) 


I; 


\a)  Vide  j  Bl  C$m.  164. 

,*)  Cr9-  J**-  69-  f'b-  7°-  s-  c'    See  aV°  l  Ro*.  AW.  fo.  T.pt.  u 
fo.p.pl.  11.  2  Mod.  44.   1  Dan.  Mr.  52* 

(c)  a  Term  Rip.  479,  483.  «.  et  vide  ante,  tit.  Partners,  FeKi.p.1%^ 
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CHAPTER  V. 


Of  IntereJI. 


A  CONTRACT,  or  promifc  to  pay  intereft,  is  lawful,  if  it 
do  not  exceed  the  rate  allowed  by  ftatute  \  and  an  a&ion  of 
tffumpfit  or  debt  wiH  lie  upon  fueh  promife.* 

But  no  a&ion  will  lie  upon  an  implied  promife  to  pay  intereft, 
though  in  a&ions  of  affumpfit  f6r  money  lent ;  (a)  money  paid ;  (jb) 
money  due  upon  an  account  dated  ;  (r)  upon  bills  of  exchange, 
promiflbry  notes,  (d)  and  other  contra&s,  where  a  fpecific  fum  of 
money  is  to  be  paid  on  a  day  certain,  (<)  intereft  is  generally  re- 

•  Vide  Cro.  Car.  27*.  Pal.  191.  io  Mod.  312.  c  Term  Rep.  $$%. 
I  Fin.  Abr.  297.  Com.  Dig.  lit.ASion  upon  AflumpGt,  F.  4.  But  feo 
1  Rol.  Abr.  18.  /.  1 5.  20.  30.  f    \ 

(a)  Bunb.  11  q.  2  Bl.  Rep.  161.  1  H.  Bl.  y>c.  ^   • 

M»  r:bl\oS. — ^^ 

(c;  %  Wilt.  205.  2  BL  Rep.  761 .  But  in  the  cafe  o/Challie  v.  tie  Duit 
of  York,  K.  B  fitting  after  Eafi.  Term,  46  Ge*.  III.  ai  Wejhn.  M.S.S. 
whieb  'mas  an  aOion  of  affumpfit  for  wine  fold  and  delivered,  and  for  money 
due  on  an  account flated.  On  the  trial,  it  was  proved  that  the  wine  wot  de» 
livered  in  the  year  1 799 ;   and  in  the  year  1 800  the  account  woe  ftated  and 

fettled  by  an  agent  of  the  Duke;  and  the  fum  of  300/.  was  admitted  to  be 
due  to  the  plaintiff. 

Upon  this  evidence  the  counfelfor  the  plaintiff  claimed  intereft  upon  this  fum  ' 

from  the  time  of the  fett  lenient  of  the  account  to  the  day  on  which  the  plaintiff 
Would  be  entitled  to  final  judgment ;  and9  in  fupport  of  this  chum,  the  cafe  in 
WilfoWs  Reports  was  cited. 

But  Lord  Jtllcnboreugh,  Ch.  J.  before  whom  the  caufe  was  tried,  faid* 
**  Interett  is  never  allowed  for  goods  fold,  or  on  an  account  ffated,  except 
there  be  an  exprefs  agreement,  or  the  money  is  to  be  paid  on  a  particular  day  J 
and  I  believe  the  cafe  cited  has  never  bten  aQcd  upon  J* 

(d)  Bunb.  119.  Bay ley  on  bills,  90.  91.  C bitty  on  bill*,  21$.  4  EJp* 
Rep.  14-. 

(e)  2  Ld.  Raym.  773.    See  alfo  Fonb.  TnauofEq.  %  Vol.  438. 

covered 


/ 
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covered  by  way  of  damage :  and  it  is  ufually  computed  from  the 
day  the  money  is  payable  to  the  time  of  final  judgment,  (f) 

No  intereft,  however,  is  allowed  in  a&ions  for  goods  fold  and 
delivered,  and  work  and  labour,  unlefs  there  is  a  fpecial  agree- 
ment, or  a  particular  cuftora  to  pay  intereft*  (g) 

» 

(/)  2  Burr.  1085.     1  Bl  Rep  263 

\g)  Bwib.  1*9.  3  Wilf.  206.  a  BL  Rep.  761.  1  H.  BL  305.  4A*. 
P.  C.  539. 
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CHAPTER  VL 


Of  Controls  fir  tie  Sale  of  Goods. 


IT  it  intended  to  confider  the  fabje&  matter  of  this claft 'of  con-, 
trads  in  the  following  order : 

1.  Qflbe  General  Rides,  &c.   Relating  to  Contrails  for 
the  Sale  of  Goods,  fcfr. 

3*  Of  Payment  tf  Earne/t* 

%.Of+  Conditional  Sale  of  Goods,  €& 

4.  Of  Sales  by  Public  Juffion. 

m 

% 

5.  Of  the  Time  of  Payment,  &c. ;  and  of  the  Sale  of  Goods 

for  Ready  Money,  or  upon  Credit  by  Bills  or  other- 
wife. 

6.  Of  Goods  Bargained  and  Sold,  but  net  Delivered. . 

j.  Of  Goods  Sold  and  Delivered  ;  and  vtbatfhaU  be  deemed 
a  Jitflicient  Delivery  thereof. 

8.  Of  Goods  Sold  to  One  and  Delivered  at  bis  Requejl  to  a 

third  Perfon. 

9.  Of  the  Sale  of  Contraband  Goods,  or  Obfcent  and  Libelhut 

Prints,  isfc. 

Vol..  E.  F  1.  Qf 
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I.  Of  General  Rules  Relating  to  Contrails  for  the 

Sale  of  Goods  y  &V. 

In  SbeppanPs  Touch/lone,  *  it  is  faid,  w  If  a  man  by  word  of 
mouth  fell  to  me  his  horfe,  ot  any  other  thing,  and  I  give  him,, 
or  promife  him  nothing  (or  it,  this  is  vpid,  and  will  not  alter  the 
property  of  the  thing  "Told.  But  if  one  fell  me  a  horfe,  or  any 
other  thing  for  money,  or  any  other  valuable  confideration  ;  and 
j  the  fame  thing  is  to  be  delivered  to  me  at  a  day  certain,  and  by 

J  our  agreement  a  day  is  fet  for  the  payment  0/  the  money ;  or  all, 

or  part  of  the  money  is  paid  in  hand  5  or  I  give  eaineft  money 
(albeit  it  be   but,  a  penny)    to  the  feller*  or  I  take  the  thing 
/  bought  by  agreement  into  my  pofieffion,  where  no  money  is  paid, 

earned  given,  or  daj  fet  for  th?  payment;  in  all  th^c  cafej 
there  is  a  good  bargain  and  fale  of  the  thing  to  alter  the  pro- 
perty thereof :  and  in  the  iirft  cafe,  I  may  have  an  a&ion  for  the 
thing,  su?4  t^e  feljer-  for  his  money :  io  the  fecopd  cafe,  I  ma  j 
fue  for  and  recover  the  thing  Ijought :  in  th,e  third,  I  may  fue 
for  the  thing  bought,  and  the  feller  for  the  refidue  of  the  mo- 
ney :  in  the  fourth  cafe,  where  earneft  i^  given  yfe  maj.havj?  re- 
ciprocal remedies  one  againgft  another  ;  and  in  the  laft  cafe  the 
feller  may  fue  for  his  money/* 

So,  in  Noy*s  Maxims,  -Kit  is  faid,  <c  If  I  fell  my  horfe  for  mo- 
ney, I  may  keep  him  until  I  am  paid ;  but  I  cannot  have  an 
a£tion  of  debt  tmtij  he  be  delivered ;  yet  tlje  property  of  the 
horfe  is  by  the  bargain  in  the  bargainor  or  buyer*.  But  if  he  d0 
prefently  tender  me  my  money,  and  I  do  refnfe  it,  he  may  take 
the  horfe,  or  have  an  a&ion  of  detainment.  And  if  the  horfe 
die  in  my  ftablp  hetwpen  the  bargain  and  the  delivery!  I  may 
have  an  a£tion  of  debt  for  my  money,  becaufe,  by  the  bargain,  the 

/     8r?P?*y. Y?Mn  %  buyer."    ^    , 

**--  There  is,  however,  this  diverfity  whpn  the  day  of  payment  is 
limited,  and  when  not :  in  the  firft  cafe,  the  contraft  is  good 
immediately,  and  an  ffdipn  lies  uppn  it  without  payment ;  but 
in  the  other  not  fo :  as  if  a  man  buy  of  a  draper  twenty  yards 
of  cloth,  the  bargain  is  void  if  he  do  not  pay  the  money  at  the 

;  f 
*  Page  224.  +  Page  88.  See  olfo  7  EaJl'Ref.  571*   ' 
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price  agreed  upon  immediately)  bat  if  die  day  of  payment  be 
appointed  by  agreement  of  the  parties,  in  that  cafe  one  (hall  hare 
his  a&fon  for  the  money,  and  the  other  for  not  delivering  the 
dodk(tf) 

If  two  are  agreed  upon  the  price,  and  the  buyer  departs  with, 
out  tendering  the  money,  and  comes  the  next  day  and  tender* 
it,  the  other  may  rcfufe  $  for  he  is  not  bound  to  wait,  unlet  a 
day  of  payment  was  agreed  between  them,  (t)  .  - 

So  where  A.  having  propofed  to  fell  goods  to  B.  gave  him  a 
certain  time,  at  his  requeft,  to  determine  whether  he  would  buy 
them  or  not  \  B.  within  the  time  determined  to  buy  them,  and 
gave  notice  thereof  to  A.  \  yet  A.  was  not  liable  to  ah  a&ion  for 
not  delivering  them  ;  for  5.  not  being  bound  by  the  original  con- 
trad,  it  was  held  there  was  no  confideration  to  bind  A. 

Thus,  in  the  cafe  of  Cocke  v.  Oxiey>  (c)  which  was  an  aftion  <rf 
tfgumpft  \  the  declaration  dated,  that  on,  &c.  a  certain  difcourfe 
was  had,  &c.  concerning  the  buying  of  266  hogfheads  of  to- 
bacco ;  and  in  that  difcourfe  the  defendant  propofed  to  the 
plaintiff  that  the  former  (hould  jell  and  deliver  to  the  latter  the 
laid  266  hogftieads,  (at  a  certain  price;)  whereupon  the  plaintiff 
defired  the  defendant  to  give  him  (the  plaintiff)  time  to  agree  to 
W  diffent  from  the  propofal  till  the  hour  of  four  in  the  afternoon 
of  that  day,  to  which  the  defendant  agreed ;  and  thereupon  the 
defendant  propofed  to  the  plaintiff  to  fell  and  deliver  the  fame 
Upon  the  terms  aforefaid,  if  the  plaintiff  would  agree  to  putchafe 
tbetn  upon  the  terms  aforefaid,  and  would  give  notice  thereof  to  th* 
defendant  before  the  hour  of  four  in  the  afternoon  of  that  day  ;  the 
plaintiff  averred  that  he  did  agree  to  purchafe  the  fame  upon 
the  terms  aforefaid,  and  did  give  notice  thereof  to  the  defendant- 
before  the  hour  of  four  in  the  afternoon  of  that  day ;  he  alfo 
averred  that  he  requcfted  the  defendant  to  deliver  to  him  the 
faid  hogflieads,  and  offered  to  pay  to  the  defendant  the  faid 
price  for  the  fame,  yet  that  the  defendant  did  not,  &c.  Upon' 
this  declaration,  the  court  determined,  that  the  a&ion  could 
not  be  fuftained,  there  being  no  confideiatiort  for  the  oromifc. 

Lord  Kenyotty  Ch.  J.  faid  :  "  Nothing  can  be  clearer  than  that 

(dl  Per  curiam*  Dy.  jo,  a.       (h)  Bro,  ConlraS  fl.26.  5  Pin.  Air  *l  J. 
\c)  3  Term  Rep.  653- 
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at  time  of  entering  into  this  contraft,  the  engagement  was  all 
on  one  fide ;  the  other  party  was  not  bound ;  it  was  therefore 
nudum  pa&um?' 

Buller,  J.  faid:  "  It  is  impoffible  to  fupport  this  declaration 
in  any  point  of  view.  In  order  to  fuftain  a  promife  there  muft 
be  either  a  damage  to  the  plaintiff,  or  an  advantage  to  the  de- 
fendant :  hut  here  was  neither  when  the  contrail  was  firft  made. 
Then  as  to  the  fubfequent  time,  the  promife  can  only  be  fup* 
ported  on  the  ground  of  a  new  contract  made  at  four  o'clock  ;  but 
there  is  no  pretence  for  that.  It  has  been  argued,  that  this  muft 
be  taken  to  be  a  complete  fale  from  the  time  when  the  condition 
was  complied  with  :  but  it  was  not  complied  with,  for  it  is  not 
ftated  that  the  defendant  did  agree  at  four  o'clock  to  the  terms  of 
the  fale  ;  or  even  that  the  goods  were  kept  till  that  time." 

But«  it  is  faid,  (d)  if  a  man  agree  to  fell  goods  for  fo  much  as 

A.  (hall  name,  though  the  contra£t  is  not  complete  till  A.  names 

the  price,  yet  if  the  vendor  fell  the  goods  to  another  before  A* 

names  the  price,  -and  A.  afterwards  name  it,  an  a&ion  upon  the 

cafe  lies  for  the  non-delivery  of  the  goods. 

« 

If  A.  fell  cloth  to  B.  for  ror.,  and  B.  takes  away  the  clotfc 
againft  the  will  of  A.>  in  this  cafe  A.  (hall  have  an  a&ion  of 
trepafs  againft  B.,  and  if  A.  fell  cloth  to  B.  for  10/.,  in  his 
eledion  to  make  it  a  bargain  or  not,  and,  if  he  will,  he  may 
keep  his  cloth  until  the  other  pay  him  ;  and  if  A.  fay  nothing, 
but  doth  fuffer  B.  to  take  it  away,  he  may  make  it  a  bargain  if  he 
will,  and  bring  an  a&ion  of  debt  for  his  money,  (e)  So,  if  I  offer 
money  for  a  thing  in  a  market  or  fair,  and  the  feller  agree  to 
take  my  offer,  and  whilft  I  am  leHing  the  money  as  faft  as  I  can, 
he  doth  fell  the  thing  to  another ;  or  when  I  have  bought  it, 
we  agree  that  he  fhall  keep  it  until  I  can  go  home  to  my  houfe 
to  fetch  the  money ;  in  both  thefe  cafes,  efpecially  in  the  firft, 
the  bargains  are  good,  fo  as  the  feller  may  not  fell  them  after, 
wards  to  another;  and  upon  the  payment)  or  tender  and  re* 
fufal  of  the  money  agreed  upon,  I  may  take  and  recover  th? 
things.  (/) 


(d)  Kit.  i8i .  a.    See  JJo  Com,  Dig  tit.  Agreement,  A.  4. 
Xr)  Skef.  Touch.  225.         (/)  Hid* 


If 
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If  goods  are  marked,  or  nave  the  feal  of  the  buyer  upon  them, 
the  property  is  faid  to  be  vetted  in  him  immediately,  and  that  they 
remain  in  the  hands  of  the  feller  only  as  a  fecurity  for  the 
price,  {g) 

If  one  fell  me  any  thing  by  the  tod,  pound,  buihel,  yard  or 
ell ;  it  flull  fcc  accounted  me  afiured,  and  reckoned  according  to 
the  cuftom  of  the  country  or  place,  and  not  according  to  the 
ftatnte  meafuresof  other  countries.  If  one  fell  me  twenty  barrels 
of  ale,  or  ten  bottles  or  cups  of  wine ;  by  thefe  bargains  I 
fhall  not  tore  the  barrels,  bottles  or  cups  with  the  a)e  or  the  wine* 
But  if  one  fell  me  a  hogfbead  or  a  firkin  of  wine,  it  feemt 
by  thi?  bargain  I  {hall  have  the  hoglhead  and  firkin  with  the 
wine.  (£) 

By  the  ftatnte  29  Car.  II.  e.  3.  f.  17.  "  no  contra£k  for  the 
fale  of  goods  for  io/»  qp  upwards,  fhall  be  good,  except  the  buyer 
fiiall  accept  and  a£tual)y  receive  part  of  the  goods  fold,  or  give 
earned  to  bind  the  bargain,  or  in  part  of  payment,  or  fome 
memorandum  in  writing  of  the  bargain  be  made  or  figncd  by  the 
parties  to  be  charged  by  fuch  cpntraQ,  or  their  agents  thereunto 
lawfully  authori&d."  ♦ 


*.  Of  Payment  <f  Earnejl. 

After  earneft  given  upon  the  fale  of  goods,  the  vendor  cannot  *fuU< '  iftt* 
fell  them  to  another  without  a  default  in  the  vendee  :  and  there- 
fore  if  the  vendee  do  not  come  and  pay  for,  and  tal^e  away  the 
goods,  the  vendor  ought  to  go  and  requeft  him  ;  and  then  if  h{ 
does  not  come  spd  pay  for,  and  take  away  the  goods  in  a  conve- 
nient time,  the  agreement  is  difiblved,  and  the  vendor  is  at  liberty 
to  fell  them  to  any  other  perfdh.  (/) 

Earneft  given,  upon  a  fale  of  goods,  does  not  alter  the  property 
#f  the  goods  contra&ed  for,  but  only  binSTthe  bargain,  (4) 

(/)  Shin  647.  Holt,  8.         (B)  Sheppard's  Touch  ft  one,  2*5. 

•  Por  the  cafes  and  determinations  upon  tins  elaufe  of  thetatutf,  vide  ante 

(1)   Per  Holt,  Cb.  J.    1  Salk.  113.     Bui.  N.  P.  50.   t  Mod,  ifi*. 
Sim.  647.        (i)  Vide  Bui.  4V.  P.  so* 

P  3  But, 
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But,  in  the  cafe  of  Jfack  v.  Qwen,  (I)  which  was  an  aftion  of 
9kffumffit\  the  declaration  dated,  that  on  the  ift  of  May%  1792* 
it  was  agreed,  that  the  plaintiff  fhould  give  the  defendant  a  colt 
in  exchange  for  the  defendant's  mare,  and  {hould  pay  the  de« 
fendant  two  guineas  to  boot  on  the  17th  of  December  following  5 
that  it  was  further  agreed,  that  the  plaintiff  (hould  keep  the  colt 
until  the  29th  of  September  following \  that  mutual  promifes 
were  made,  $cc. ;  that  the  defendant,  "  to  make  the  agreement 
the  more  firm  and  binding,  paid  to  the  plaintiff  one  halfpenny 
in  earned  of  the  bargain ;  that  the  plaintiff  kept  the  cok  until  the 
29th  of  September  4  and  that  the  plaintiff  was  ready,  and  offered 
to  pay  the  defendant  the  two  guineas,  and  requeded  htm  to 
accept  the  fame,  but  that  the  defendant  would  not  receive  the 
faid  money,  and  that  he  had  not  delivered  the  mare  to  the  pkurt« 
tiff,  although  often  requeded  fq  to  do,  Sec." 

To  this  declaration  the  defendant  demurred  2  and  Slowed  fo* 
eaufe,  that  it  did  not  appear  by  the  declaration,  that  the  plaintiff  l 
was  ready  and  willing,  or  offered  to  deliver  to  the  defendant  in 
exchange  for  the  mare*  And  m  fupport  of  the  demurrer,  it  waa 
contended,  that  where  the  doing  of  one  thing  by  one  party  is 
tp  be  the  con fi deration-  of  another  to  be  performed  by  the  othei 
party,  the  performance  of  the  one  party  mud  be  averred  before 
that  party  can  maintain  an  aftion  againd  the  other  for  the  non- 
performance of  his  part  pf  the  agreement.  Arid  in  fupport  of 
this  was  cited  Co.  Lit.  51.  b. ;  Callonel  v.  Briggj%  Salk.  112. 
Thorp*  v.  Thorpe^  Salt.  171.5  and  Jones  v.  Bariley9  Doug.  684.  a. 
And,  in  this  cafe,  it  was  infided  that  the  plaintiff  (hould  have 
averred,  that  he  had  delivered,  or  had  pffered  to  deliver  the  colt  tq 
he  plaintiff^ 

But  the  Court  over- ruled  the  demurrer;  and  Butler ^  J.  faid  \ 
4<  There  is  no  foundation  for  the  objeftion  taken  by  the  defends 
ant's  counfel :  the  payment  of  the  halfpenny  vejtcd  the  property 
pf  $£  colt  in  the  defendant  •,  and  therefore  Tt  was  unneceflary 
fqr  the  plaintiff  to  (how  that  he  had  tendered  the  colt  to  the 
defendant*" 

(/)  5  Term.  Rep.  409.    Stc  alfi  Com.  Dig.  tit.  Bicns,  Z).  3.  andi  BL 
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i 

Whatever  fum  is  given  as  earneft,  or  as  a  dtpofit,  is  to  be 
Vetoed  part  of  the  price,  when  the  goods  come  to  be  paid  fbr9 
onlefs  there  be  an  expreft  itipulation  to  the  contrary,  (m) 


^  Of  a  Conditional  Sale  of  Goods,  tsfc. 

r 

j  * 

If  an  agreement  be  made  for  the  fale  of  goods  upon  this  con* 
dition,  viz.,  if  be  like  or  diflike  them  upon  view ;  when  he  firft 
has  feen  them,  and  agreed  or  difagreed,  approved  or  difapproved  of 
*  the  goods,  the  bargain  is  then  complete  or  void ;  though  he  afjer- 
wards  difagree  or  agree  to  the  contrary.  (#)  But  if  the  condition  /r  yr  a 
be,  if  be  like  or  diflike  the  goods  atfuch  a  day  /  if  he  declare  hts  liking*^^^*—^ 
or  diflike  before  the  day,  he  may  alter  it  at  the  day.  (ft 

So,  if  cattle  or  goods  are  fold  and  delivered  upon  a  contraA 
that  the  vendee  {hall  ufe  them  a  certain  time  on  trial,  the  vendee 
may  retain  them  the  whole  time  allowed,  even  though  he  fhould 
have  exprefled  his  diflike  to  them  long  previous  to  the  expiration 
of  the  period  allowed  for  trial. 

Thus,  in  the  cafe  of  Ellis  v.  Mortimer ,  (/>)  which  was  an  a£tion 
to  recover  the  fum  of  thirty  guineas,  as  the  price  of  a  horfc 
fold*  by  the  plaintiff  to  the  defendant.  At  the  trial  it  appeared, 
that  the  plaintiff  having  a  horfe  to  fell,  offered  him  to  the  de- 
fendant, and  it  was  agreed,  that  the  defendant  (hould  give  thirty 
guineas  for  the  horfc  if  he  liked  him,  and  fhould  take  him  a 
month  upon  trial :  that  the  defendant  having  accordingly  taken  the 
horfe,  and  kept  him  for  about  a  fortnight,  told  the  plaintiff,  upon 
being  aflced  how  he  liked  the  horfe,  that  he  liked  the  horfe  but 
not  the  price  ;  upon  which  the  plaintiff  defired,  that  if  the  de- 
fendant did  not  like  the  price,  he  would  return  the  horfe,  that 
'  die  defendant  after  this  kept  the  horfe  ten  days,  and  then  fent  t 

him  back,   the  month   originally  agreed  upon  for  trial  not  being 
expired  ;  but  that  the  plaintiff  refufed  to  receive  him. 

Mr.  Juftice  Chambret  before  whom  the   caufe  was  tried,  told 
the  jury,  that  it  was  not  competent  to  the  plaintiff  to  vary  the 

(m)  Pordagc  t>-  Cole,  I  Sound.  320.*  %f  (n)  Bro.  Contra 8,  ijm 

I  Rol.  Abr.  449.  /.  22.     Seealjo  80m.  Dig.  tit.  Agreement*,  A.  4, 
(#)  I  Rol  Abr.  449./.  35.         (?)  1  New  R$.  £.  if.  257. 

P  4  time 
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time  of  trial  priginally  agreed  upon,  but  that  if  it  could  be 
inferred  that  the  old  agreement,  for  a  month's  trial,  was  put  an 
end  to,  and  a  new  agreement  to  take  the  horfe  was  made,  the 
plaintiff  was  entitled  to  a  verdift.  The  jury  found  a  verdt&  for 
the  plaintiff. 

.  A  rule,  however,  was  afterwards  obtained, .  calling  on  the 
plaintiff  to  fliow  catife  why  the  verdift  (hould  not  be  fet  aGde, 
and  a  new  trial  granted.  The  Court,  after  argument,  deter- 
mined that  the  adion  could  not  be  fupported  \  and  accordingly 
made  the  rule  abfolute  for  a  new  trial. 

Sir  James  Mansfield,  Ch.  J.  faid :  «  This  adion  b  founded  on 
a  contrail,  not  upon  the  ipijuft  detention  after  the  conversation 
between  the  parties.  The  firft  queftion  then  is,  what  was  the 
contra&  ?  It  was  agreed  that  the  horfe  (hould  be  fold  for  thirty 
guineas,  but  that  the  defendant  {hould  have  a  month's  trial,  and 
{hould  be  at  liberty  to  return  him  at  the  end  of  the  month  if 
he  did  not  like  him.  If,  indeed,  the  defendant  had  made  up 
his  mind  not  to  buy  the  horfe,  at  the  time  when  the  converfation 
took  place,  it  was  a  very  unhandfome  thing  to  keep  him  to  the 
end  of  the  month.  But  (till  that  was  the  contraft.  The  effe£l 
of  the  contract  feeiqs  to  me  to  be,  that  the  defendant  (hall  have 
to  the*  end  of  the  month  to  judge  whether  he  likes  the  horfe  at 
the  price.  It  is  poffible  that  he  might  not  like  the  horfe  at  the 
end  of  the  week,  and  yet  might  be  willing  to  give  the  whole 
price  at  the  end  of  the  month.  The  plaintiff  having  brought  his 
a&ion  on  the  contra£k,  and  the  defendant  having  offered  to  re- 
turn the  horfe,  I  do  not  think  that  the  a&ion  can  be  fupported ) 
the  defendant  is  therefore  entitled  to  a  new  trial.'* 

Heath,  J.  "  I  am  of  the  •  fame  opinion.  The  defendant,  if 
he  pleafed,  had  to  the  end  of  the  month  to  decide  whether  be 
would  return  the  horfe,  though  it  was  in  his  power  to  determine 
the  conrradt  earlier  by  returning  the  horfe  fooner.  In  the  fludua* 
tions  of  his  mind  he  might  not  like  the  horfe  at  one  time  and 
might  at  another  j  and  he  had  not  determined  the  contra&  until 
he  had  afiually  returned  the  horfe." 

Jlxh,  J.  "  I  am  of  the  fame  opinion/  I  confider  this  as  a 
contra^  for  a  month's  trial ;  and  that  being  fo,  the„  party  had 
a  right  to  take  into  his  confutation  for  a  month,  not  only  the 
goodnefs  of  the  horfe,  hut  his  goodnefs  with  reference  to  the 
price." 

Cbamkre% 
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Cbambrt,  J.  "  In  my  opinion  the  original  contract  was  en* 
tirely  determined,  and  the  plaintiff  cannot  fay  that  it  was  deter- 
mined for  one  purpofe  and  not  for  another.  If  the  contract  was 
entirely  determined,  and  the  defendant  afterwards  cbofe  to  de- 
tain the  horfe,  the  plaintiff  (hould  have  brought  an  adion  of 
trover*  In  either  way  therefore  of  confidering  the  cafe,  whether 
the  original  contract  fubGfted  or  was  determined,  the  defendant 
is  entitled  to  a  new  trial*  Perhaps  the  jury  were,  in  fome  degree, 
milled  by  my  obfenrations." 


4*  Of  Sales  by  Public  AuQioru 

-  When  goods  are  put  up  to  fale  by  pufelic  auSion,  and  s 
bidding  is  made,  the  bidder  may  retraCt  his  bidding  at  any 
time  before  the  lot  is  a&ually  knocked  down  to  him  by  the 
au£tioneer* 

Thus,  in  the  cafe  of  Payne  v.  Caw.  (q)  which  was  an  a&kra 
of  affum^fit  for  not  paying  a  depofit  upon  a  lot  of  goods  fold  at  an 
au&ion ;  the  circumftances  of  the  cafe  were  as  follow :  The 
goods  were  put  up  in  one  lot  ?t  an  auCtion,  there  were  feveral 
bidders,  of  whom  the  defendant  was  the  laft,  who  bid  40/  \  the 
audioneer  dwelt  orf  the  bidding,  on  which  the  defendant  faid, 
"  why  do  yon  dwell  ?  Tou  will  rtot  get  more."  The  auctioneer 
faid,  he  was  informed  the  worm  weighed  at  lead  1300*101*.,  and 
was  worth  more  than  40/.  \  the  defendant  then  afked  him, 
whether  he  would  warrant  it  to  weigh  fo  much,  and  receiving  aa 
anfwer  in  the 'negative,  he  then  declared  he  would  not  take  it, 
and  refufed  to  pay  for  it*  It  was  re-fold  on  a  fubfequent  day's 
fale  for  3  a/. ;  and  the  a£tion  was  brought  for  the  difference.  Lord 
Kenyon,  Ch.  J.,  before  whom  the  caufe  was  tried,  being  of  opt* 
'nton,  on  this  ftatement  of  the  cafe,  that  the  defendant  was  at 
liberty  to  withdraw  his  bidding  any  time  before  the  hammer  was 
knocked  down,  nonfuited  the  plaintiff*  A  motion,  however, 
was  made  to  the  Court  of  King's  Bench  for  a  rule  to  fet  afide  this 
nonfutt,  on  the  ground  that  the  bidder  was  bound,  by  the  condi- 
tions of  the  fale,  to  abide  by  the  bidding,  and  could  not  retra£L 
But  the  court  thought  the  nonfuit  very  proper \  and  faid :  «  The 
auctioneer  is  the  agent  of  the  vendor,   and  the  aflent  of  both 

* 

(f )  3  Term  Rep.  148. 

parties 
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parties  is  neceffary  to  make  the  contract  binding :  that  is  fignified 
on  the  part  of  the  feller  by  knocking  down  the  hsirrimer,  tf  hich 
was  not  done  here  till  the  defendant  had  retra&ed.  An  auction 
is  not  unaptly  called  locus  ptnitenti*.  Every  bidding  is  ftothihg 
more  than  an  offer  on  one  fide,  which  is  not  binding'  on  eifhef 
fide  till  it  is  affented  to :  but,  according  to  what  is  now  Contended 
for,  one  party  would  be  bound  by  the  offer  and  one  not,  which 
can  never  be  allowed."    The  rale  Was  therefore  refufcd. 

If  goods  arc  fairly  fold  at  a  public  au&ion,  and  the  buyer  refufes 
to  accept  and  pay  for  them,  he  is  liable  to  an  a&ion  of  damages. 
for  breach  of  his  contract :  but  if  the  owner  of  the  goods  fecretly 
employs  puffers  to  bid  for  him  at  the  fale,  it  is  a  fraud  on  the  real 
bidders,  and  the  higheft  bidder  cannot  be  compelled  to  complete 

the  contract,  ' 

# 

Thus,  in  the  cafe  of  Howard  v.  CoJHef  (r)  which  was  an  adion 
n{ ajjfumfjtt :  the  declaration  dated,  that  the  plaintiff  was  poffeffed 
of  a  leafehold  eftate,  which,  on  the  23d  of  Marchx  1795,  (he  put 
up  to  Tale  by  au&ion,  on  certain  conditions,  among  which  were 
the  following  :  that  the  higheft  bidder  Ihould  be  the  purchafer  \ 
that  the  purchafer  (hould,  at  the  fale,  pay  2$l.  per  cent,  into  the 
hands  of  the  auctioneer,  and  fign  an  agreement  to  pay  the  re* 
snainder  before  the  3 1  ft  of  March  9  and  that  if  the  purchafer 
ihould  negled  to  comply  with  the  conditions,  the  depofit  money 
'(hould  be  forfeited  •,  the  plaintiff  (hould  be  at  liberty  to  refell  the 
premifes ;  and  the  defendant  (hould  make  good  any  deficiencies 
attending  the  refale,  with  cofts.  It  then  dated,  that  the  defend- 
ant was  the  higheft  bidder,  at  the  fum  of  357/.  yet  that  he  had 
refufed  to  pay  the  depofit,  or  to  complete  the  purchafe ;  that  af- 
terwards, on  the  10th  of  Aprils  1795,  the  plaintiff  again  put  up 
pp  the  premifes  to  fale,  by  public  auction,  when  they  were  fold  for 
273/. ;  that  the  deficiency,  together  with  the  cpfts  and  the  depofit 
money,  which  the  defendant  ought  to  have  paid  at  the  firft 
fale,  amounted  to  200/.  14/.;  yet  that  the  defendant  had  not 
paid,  &c. 

\  At  the  trial  before  Lord  Kenyon>  Ch.  J.  it  appeared,  that  at  the 
firft  fale,  at  which  the  defendant  was  declared  the  purchafer, 
there  was  no  other  real  bidder,  but  that  all  the  other  bidders  were 
puffers,  employed  by  the, plaintiff  \  that  the  defendant,  on  dif- 

(r)  6  Term  Rep.  6,2.     Vide  Pcxwcjl  v.  Chriftie,  $.  P,  Cowp.  395. 

P  ante,  Pel.  i./.*J7- 
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covering  this,  refufcd  to  complete  the  contrail  5  that  at  the  fe. 
cond  fale  there  was  one  real  bidder,  of  the  name  of  Ganderf  who 
offered  270/. i  and  that  at  that  fale  the  premifes  were  bought  ia 
for  the  plaintiff,  at  273/,  For  the  defendant,  it  was  obje&ed,  on 
the  authority  of  Bexwell  v.  Cbrijiie,  Cowp.  395,  that,  as  all  the 
other  bidders  at  the  firft  au&ion  were  puffers  employed  by -the 

1  plaintiff,  the  whole  was  a  fraud  and  impofition  on  the  defendant * 

and  that  he  was  not  bound  to  complete  his  contrad.    Lord 

I  Kenjon  was  ftrongly  inclined  to  be  of  this  opinion ;  but  in  order 

to  prevent  the  expence  of  another  trial,  his  Lordfhip  directed  the 
jury  to  affefs  the  damages  for  the  plaintiff,  and  referred  the  point 
of  law  for  the  opinion  of  the  Court  of  King9/  Bend.  The  jury, 
under  this  dirc&ion,  found  a  verdift  for  the  plaintiff,  with  10/.  15/. 
damages ;  but,  upon  a  motion  to  fet  afide  the  vcrdift,  and  to  en* 
ter  a  nonfuit,  the  court  were  of  opinion  that  the  fale  was  fraudu- 
lent, and  therefore  no  ad  ion  could  be  maintained)  a  nonfuit  was 
accordingly  entered. 

Lord  Kenyan*  Ch.  J.  faid,  u  In  confidering  the  nature  of  the 
plaintiff's  demand,  it  becomes  neceflary  to  enquire  what  brought 
She  different  perfons  together  at  the  auQion,  and  on  what  terms 
they  met  when  they  went  there  to  bid.  The  plaintiff's  eftate 
was  advertifed  to  be  fold  by  auction,  and*  one  of  the  conditions  of 
the  fale  was,  that  the  higheft  ihouid  become  the  purchafer :  it  was 
to  be  prefumed  alio  that  no  fraud  was  to  be  praQifcd  on  thofe 
who  were  prefent  to  induce  them  to  bid  more  than  they  were  in* 
dined  to  offer.  At  this  fale  the  defendant  bid  a  certain  fum, 
and  afterwards  refufcd  to  complete  his  purchafe.  Now,  if  there 
were  no  fr^tt  \t\  this  tranfaQion,  the  plaintiff  has  a  right  to  call 
on  the^defendant,  in  a  court  of  juftice,  for  a  fatisfa&ion  for  non- 
performance of  the  agreement :  but  it  appeared  at  the  trial  that 
,  the  whole  tranfa&ion  was  bottomed  in  fraud ;  it  was  fraud  from 
the  beginning  to  the  end ;  the  parties  'did  not  meet  on  equal 
terms  *,  feveral  other  perfons  befides  the  defendant  bid,  who  re- 
presented themfelves  as  embarking  on  their  own  judgment j  but 
it  afterwards  turned  out  that  this  ,was  falfe,  and  that  this  was  an 
impofition  praclikd  by  the  plaintiff  on  the  defendant}  for  all 
thole  other  perfons  were  authorized  by  the  plaintiff  to  bid  for 
him.  I  will  not  go  into  the  general  reafoning  on  this  fubjeft  1 
becaufe  it  is  very  ably  dared  by  Lord  Mansfield^  in  the  cafe  al- 
luded to.  Only  part  of  that  reafoning  has  now  been  adverted  to 
|>y  the  plaintiff's  couofel ;  but  the  reft  of  it  is  applicable  to  this 

ctfe. 
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cafe.  The  whole  of  that  reafoning  is  founded  on  the  nobleft 
principles  of  morality  and  juftice,  principles  that  are  calculated 
to  prefers  honcfty  between  man  and  man.  The  A&s  of  Parlia- 
ment that  have  been  referred  to,  did  not  intend  to  interfere  wkh 
this  point,  but  to  leave  the  civil  rights  of  mankind  to  be  judged  of 
a$  they  were  before.  In  the  cafe  cited,  Lord  Mansfield  mentioned 
an  in  (lance  in  which  the  owner  may  legally  and  fairly  bid  at  the 
auftion,  namely,  where,  before  the  bidding  begins,  he  gives  pub- 
lic notice  of  his  intention ;  and  in  fuch  a  cafe  no  duty  is  to  be 
paid  under  the  Ads  of  Parliament  that  have  been  referred  to» 
The  circumftance  of  puffers  bidding  at  au&ions  has  been  always 
complained  of ;  if  the  firft  cafe  of  this  kind  had  been  tried  before 
me,  perhaps  I  fhould  have  hefitated  a  little  before  I  determined  it ; 
but  Lord  Mansfield's  comprehenfive  mind  faw  it  in  its  true  colours, 
as  founded  in  fraud  ;  he  met  the  queftion  fairly,  and  made  a  pre* 
cedent  which  I  am  happy  to  follow." 

If  goods  are  bought  at  a  public  fait*  the  owner  may  recover 
the  price  for  which  they  were  fold,  by  action  of  indebitatus  afi 
fumgfit)  as  for  goods  bargained  and  fold,  though  the  goods  are  re- 
fold in  confequence  of  the  buyer's  default  in  not  fetehing  them 
away  within  the  time  limited  by  the  conditions  of  fale. 
■  Thus,  in  the  cafe  of  Mertens  v.  jidcaok,  (s)  which  was  an 
aftion  of  ajfum^fity  brought  to  recover  damages  for  not  taking 
away  goods  fold  by  public  fale,  and  for  the  difference  in  price, 
being  a  lofs  on  the  refale.  The  declaration  fet  out  the  con- 
ditions of  fale,  and  averred  the  fale  of  the  goods  fpecified.  One 
averment  in  the  declaration,  in  fetting  out  the  conditions  of  fale, 
was,  "  that  the  purchafer  fhould  make  a  depofit  of  £.  (not 
fetting  out  on  the  record  any  fum  whatever)  5  and  that,  if  any 
purchafer  fhould  omit  to  take  away  the  goods  within  the  time 
limited  by  the  conditions  of  fale,  it  fhould  be  lawful  to  re-fell  them 
by  public  fale,  or  private  con t raft,"  &c. 

The  plaintiff  proved  the  purchafe-of  the  goods,  and  the  con- 
ditions of  fale  ;  but  it  appeared  that  ten  per  cent,  was  to  be  made 
as  a  depofit.  The  counfel  for  the  defendant  therefore  objeded 
to  the  variance ;  and  that  the  plaintiff  could  not  recover. 

It  was  anfwered  by  the  plaintiff's  counfel,  who  feemed  to  admit 
the  obje&ion  to  be  valid,  that,  putting  that  out  of  the  qiteftions 

there 
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)  there  was  a  count  in  the  declaration  for  goods  bargained  and  fold, 

on  which  the  plaintiff  wbuld  be  entitled  to  recover  j  that  the 
defendant  had  become  the  purchafer ;  and  they  were  properly ' 
knocked  down,  to  him,  though  never  delivered,  by  reafon  of  his 
own  default  \  that  he  was  therefore  liable  for  the  price  of  the 
goods,  as  bargained  and  (old. 

It  was,  however*  contended,  that  the  defendant  could  not  be 
liable }  that  it  appeared  in  this  cafe  the  goods  had  been  refold ;  and 
the  a&ion  was  brought  for  the  lols  on  the  re*fale.  In  the  cafe  of 
goods  bargained  and  fold,  the  defendant  muft  be  in  a  fituation  to 
deliver  them,  the  contraQ;  being  on  an  exifting  fale  and  a  non-de- 
livery :  but  here  the  plaintiff,  in  cafe  he  recovered,  on  the  count 
for  goods  bargained  and  fold,  would  not  have  the  goods  to  deliver* 
hutLord  EHenborough,  Ch.  J.  faid,  "that  that  could  not  prevent 
the  plaintiff  from  recovering )  for  if  he  had  recovered  ,on  the 
count  for  goods  bargained  and  fold,  the  defendant  might  maun* 
tain  an  a£tion  of  trover  for  them*  As  foon  as  the  lot  was 
knocked  down  to  him,  he  became  the  buyer ;  they  were  goods 
bargained  and  fold,  &c."  The  plaintiff  accordingly  obtained  a. 
vcrditt  upon  all  the  counts  except  the  firft. 

5.  Of  tie  Time  of  Payment ',  &fo  and  of  the  Sale  of  Goods 
for  Ready  Money,  or  upon  Credit  by  Bills  or  Otberwife. 

If  an  agreement  be  made  for  the  fale  of  goods  at  fuch  a  price, 
without  either  payment  or  mention  of  payment,  the  contract  Jhall 
be  void  if  the  vendee  do  not  pay,  or  offer  to  pay  for  them  upon 
delivery :  for,  in  every  bargain,  payment  ought  to  be  made  on 
the  delivery  of  the  goods,  except  where  a  future  day  is  agreed 
upon  between  the  buyer  and  feller  :  and  this  is  to  be  done  not- 
withftanding  earned  be  given  upon  the  bargain  \  lot  that  only 
snakes  the  contract  complete;  (t)  and  if  the  vendee  becomes  in- 
solvent, or  bankrupt,  whilft  the  goods  are  in  their  paffage,  and  be* 
fore  they  are  actually  delivered  to  him,  the  vendor  may  ftop  them 
in  tranfitu.  («) 

(/)  FldeDy.  70.  a.  Hob.  41,  2.  Bro.  ContraS,  25,  26.  Kit.  l8f,  b. 
Seealfo  Moreton  v.  Lamb,  7  Term  Rep.  125.  Raw  Con  v.  Johnfon,  1  Eafl 
Rep  203    Bui.  AT  P   <o. 

(ir)   Vide  Co.  Bankrupt  Lawt,  e .  8  /  17.  where  moji  of  the  atfts  on 
tb'u  fvbjcQ  are  to  be  found* 

So, 
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So,  if  goods  arc  fold  upon  an  agreement  to  pay  for  them  in 
ready  money,  the  price  muft  be  paid  at  the  time  of  delivery*  If, 
however,  the  goods  be  delivered  to  the  vendee  without  payment, 
and  an  aftion  is  brought  for  the  price,  and  it  happens  that  the 
■• .  4  vendor,  at  the  time  of  delivery,  is  indebted  to  the  vendee  in  a  fum 
of  money  equal  to  the  amount  of  the  goods  fold,  the  vendee  may 
fct  off  his  debt  againft  the  amount  of  the  goods,  notwithstanding 
the  agreement  to  pay  ready  money. 

"  Thus,  in  the  cafe  of  Eland  v.  Karr  and  others,  (v)  which 
was  an  a&ion  of  indebitatus  affumpfit  for  goods  fold  and  delivered* 
The  defendants  pleaded  a  fet-off  for  money  due,  upon  various 
bills  ef  exchange,  and  alfo  for  money  had  and  received  on  the  14th 
March)  1800.  Replication,  that  on  the  2 2d  March,  1800,  it 
was  agreed  between  the  plaintiff  and  defendants,  that  the  de- 
fendants (hould  pay  to  the  plaintiff  for  the  goods  in  ready  money* 
To  this  replication  there  'was  a  general  demurrer ;  and,  in  fup* 
port  of  which,  it  was  contended,  that  an  agreement  to  pay  fof 
goods  in  ready  money  admits  of  a  fet-off  in  the  fame  manner  as 
any  other  debt ;  and  that  the  agreement  to  pay  for  the  goods  oH 
delivery  is  merely  to  ascertain  the  time  of  payment.  The  counfel 
for  the  plaintiff  argued  thus  :  "  that  a  party  who  contra£ks  to  pay 
for  goods  in  ready  money  could  riot  fubftitute  any  other  mode  of 
payment ;  and  that  this  was  an  attempt  to  fubftitute  the  fet-off 
of  another  debt  in  lieu  of  money,  and  that  too  in  a  cafe  where  the 
damages  were  unliquidated  5  that  there  was  a  known  difference  be- 
tween, a  ready-  money  price  and  a  price  upon  credit ;  and  here  the  do* 
fendant  obtained  the  goodsat  tbelefferor  ready- money  price,  and  now* 
attempts  to  avail  himfelf  of  a  mode  of  payment  adapted  to  a  credit 
price.  But  the  court  decided,,  that  as  at  the  time  of  the  commence* 
ment  of  the  plaintiff's  a&ion',  which  was  the  time  to  be  regarded* 
there  was  a  debt  due  from  the  defendant  to  the  plaintiff,  the  lat- 
ter was  entitled,  under  the  ftatute  a  Geo.  If.  to  fet  it  off*  that  a# 
•  objeftion  arofe  from  the  damages  being  unliquidated ;  for  that 
was  the  cafe  in  all  a&ions  of  ajjumg/a,  when  damages  are  claimed 
for  a  breach  of  contract  in  non-payment  of  money  ;  that  the  form 
of  the  plea  was  ah  order  to  fet- off  and  allow,  out  of  the  debt  due 
to  the  defendant,  fo  much  as  the  damages  fuftained  by  the  plaintiff 
amounted  to  by  the  defendant's  not  performing  his  promife  ;  and 
in  eftimating  the  plaintiff's  damages  in  this  Cafe,  the  jury  would 

(*)  1  Baft.  'Rej>.  37;. 

take 
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take  into  consideration  the  loft  he  had  fuftaiaed  by  non-payment  of 
the  ready  money. 

If  A.y  in  confideration  that  B.  had  bargained  and  fold  to  him  fi 
certain  tuns  of  ftrong  beer,  promifes  B.  to  pay  him  4/.  for  every 

f  tan  fuper  diliberationem  inde  of  thirty  tuns  of  ftrong  beer,  an  aftion 

i  lies  upon  this  promife  for  fo  many  tuns  as  he  delivers  before 

'  the  delivery  of  all  the  thirty  tuns.  [10) 

But  in   the   cafe  of  Waddington  v.  Oliver,  (*)  which  was  an 
adion  of  indebitatus  ajfumpjtt  for  goods  fold  and  delivered,  where 

\  it  appeared  that  on  the  10th  of  September  1 804,  the  plaintiff  agreed 

with  the  defendant  to  fell  him  one  hundred  bags  of  Kent  hops, 
merchantable,  of  the  growth  of  1804,  at  56/.  per  hundred  weight, 
to  be  delivered  on  or  before  the  ift  January,  1805,  as  it  might  be 
agreeable  to  the  plaintiff ;  that  on  the  12th  of  December  twelve 
bags  were  delivered  5  and  on  the  fame  day,-or  the  «ext,  payment 
thereof  was  demanded,  which  being  refufed,  the  writ  was  fued 
out  on  the  13  th  of  December.  For  the  plaintiff  it  was  urged,  that, 
as  no  time  was  Stipulated  for  payment,  the  defendant  was  bound 
to  pay  for  them  as  they  were  delivered.  The  court,  however, 
were  clearly  of  opinion,  that  the  contract  was  entire,  and  could 
not  be  fptit ;  and  that  the  plaintiff,  therefore,  had  no  right  to 
bring  an  a&ion  until  the  whole  quantity  was  delivered,  or  until 
die  time  for  delivering  the  whole  had  arrived. 

So,  in  the  cafe  of  Alexander  v.  Owen,  (j)  it  was  determined, 
that  where  goods  are  delivered  under  an  agreement  to  take  a  fpe- 
„  cific  parcel  of  copper  money  in  payment,  a  delivery  of  fuch  copper 
was  a  good  bar  to  an  a&ion  for  the  value  of  the  goods,  though, 
in  fa&,  it  was  counterfeit  money,  but  unknown  to  the  defend* 
ant. 

So,  when  a  tradefman  gives  credit  for  goods  at  the  time  of  the 
fale,  he  cannot  bring  an  aftion  till  the  time  of  credit  is  expired:  but 
if  the  time  of  credit  is  given  or  extended  aft^r  the  fale,  or  if  the  fald 
is  not  bon&jide,  the  party  need  not  wait  the  full  time,  but  may  fu# 
for  his  debt  immediately. 

Thus,  in  the  cafe  of  De  Symons  v.  MincJrwich,  (*)-  which  wat 
an  a£tkm  of  affumpftt  for  goods  fold  and  delivered.    One  part  of 

(9)  Field  v.  Dale,  Rol.  Mr.  29.  pi  1.   1  Dam.  Abr.  61.pl.  t. 
(x)  2  Nov  Rep.  C.  B.  61.         (y)  1  Term  Rep.  2.5. 
{%)   1  Efp    Rep  430       See  aljo  a  EJp  Rep.  jty  S.  P.    Per  Lord 
Ktoyou.  6*4/4  Lqft  Rep.  y6. 

the 
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the  defence  was,  that  the  a&ion  was  brought  before  the  time 
of  credit  was  expired.  In  the  courfe  of  the  evidence  it  ap- 
peared, that  the  plaintiff  had  fold  jewels  to  the  defendant  to  the 
amount  of  500/.  for  ready  money,  as  the  plaintiff  afferted,  but  at 
a  witnefs  for  the  defendant  proved,  on  information  from  the 
plaintiff  himfelf,  to  be  paid  for  on  the  ift  of  November ■,  fubfequent 
to  the  bill  of  laic,  before  which  time,  namely,  on  the  22d  of 
Offober,  the  a&ion  had  been  commenced*  To  rebut  this  defence, 
the  plaintiff  proved,  that  almoft  immediately  after  the  fale,  the 
defendant  had  {pawned  the  jewels  with  different  pawnbrokers, 
and  that  fufpe&ing  the  defendant  not  to  be  the  pcrfon  he  repre- 
sented himfelf  to  be,  he  had  arretted  him  before  the  time  alluded 
to. 

Eyre,  Ch.  J.  faid,  «  If  the  credit  given  was  voluntary,  fubfe- 
quent to,  and'  not  making  any  part  of  the  original  contra&,  it 
certainly  might,  at  any  time,  be  retraced :  but  if  it  made  part  of 
.the  contra&,  it  is  fo  material  a  part  of  it,  that  if  the  a&ion  be 
brought  within  the  time  limited  for  credit,  it  cannot  legally  be 
f up  ported,  unlefs  it  was  not  a  bond  fide  purchafe  at  the  time  by  the 
vendee.  For  if  he  meant  to  impofe  on  or  defraud  the  vendor  of 
his  goods,  the  defence  will  not  avail.  But  thofe  are  circum- 
ftances  for  the  confideration  of  the  jury  only,. to  whom  he  left 
it."  The  jury  (which  was  a  fpecial  one)  found^a  verdi&  for  the 
defendant. 


» 1 


So,  when  goods  are  fold  upon  a  contract  that  the  vendee  Jhall 
pay  for  them  in  three  months  y  by  a  bill  of  two  months 9  it  is  a  credit 
of  five  months  \  and  therefore  no  a&ion  of  ajfumffit  for  goods  fold 
and  delivered  can  be  brought  at  the  end  of  three  months,  upon 
the  negle&  of  the  vendee  to  give  his  bill  at  two  rnonths ;  the 
remedy  being  by  a  fpecial  a&ion  on  the  cafe  for  damages,  for  the 
breach  of  contra&  in  not  giving  fuch  bill* 

Thus,  in  the  cafe  of  Muffen  v.  Price  and  another,  (a)  which  was 
an  a&ion  of  affumffit  for  goods  fold  and  delivered,  tried  before 
Mr.  Juftico  Rooke,  at  the  Lancafler  Lent  affixes,  1803;  and  the 
only  queftion  was,  whether  the  a&ion  was  commenced  before  the 
time  of  credit  on  which  the  goods  had  been  contra&ed  to  be 
brought  was  expired  i  The  goods  in  queftion  were  aquantity  of 
cotton,  valued  at  217/.  for  which  payment  was  to  be.  made  by  the 

(*)  4  Eefi  Hep.  147.  See  njfo  Dutton  v.  Sotomoafon,  3  Bos.  tSPuL 
58*.  S.  P. 
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defendants,  in  three  months  after  the  15th  of  September,  1802,  (the 

day  on  which  the  bargain  was  concluded)  by  a  bill  of  two  months* 

The  adion  being  commenced  in  liilary  Term,  1 8039  before  the  ex-  , 

piration  of  five  months  from  the  :5th  of  September  preceding,  the 

defendant's  counfel  obje&ed  that  it  was  prematurely  brought, 

and  therefore  that  the  plaintiff  (hould  be  nonfuited  s   but  the 

learned  Judge  held,  that  unlefs  the  defendants  could  (how  (wtiieh 

they  did  not  do,)  that  they  had  given  or  tendered  fuch  a  bill  at 

the  end  of  the  three  months,  the  a£Uon  would  lie  for  goods  fold 

and  delivered.       Accordingly,  the  plaintiff  recovered ,  but  the 

point  was  fared  for  the  confideration  of  the  Court  of  Kings 

Bench. 

A  motion  was  made  for  a  rule  to  fet  aCde  the  veTdid,  and  for 
leave  to  enter  a  nonfuit.  A  rule  nifi  was  granted  principally  upon 
die  authority  of  a  cafe,  Miller  v.  Sbawe>  at  Lanca/ler,  Lent  affizes, 
1801,  before  Mr.  Juftice  Ciambre,  which  was  ftated  to  be  as  fol- 
lows :  {b)  '*  A&ion  for  goods  fold  and  delivered.  The  plaintiff's 
evidence  proved,  that  the  goods  were  fold  at  two  months,  and  two 
months,  that  is,  to  be  paid  for  at  two  months  by  a  billet  two 
months ;  which  the  witnefs  confidered  as  cafli  at  four  months* 
The  a£tion  was  brought  before  the  expiration  of  the  four  months, 
and  the  declaration  was  in  the  ufual  form,  containing  the  ufual 
counts  of  indebitatus  ajjumpftt,  and  quantum  valebant  for  the  amount* 
Topping*  for  the  defendant,  contended,  that  no  debt  exifted  at  the 
commencement  of  the  a£Uon,  nor  till  the  four  months  were  ex* 
pired  *  but  that  the  plaintiff  might  have  brought  his  aftion  after 
the  expiration  of  the  two  months,  and  before  the  end  of  the  four 
months,  upon  a  breach  of  his  contract  for  the  non.  delivery  to 
him  of  a  bill ;  but  that  no  a£Hon  of  indebitatus  affumpfit  would 
lie  till  the  end  of  the  four  months*  Cockell,  fef  jeant,  and  Tates% 
contended,  that  as  the  defendant  had  not  given  the  bill  at  the  end 
of  the  two  months,  they  might  abandon  the  contra£t,  and  recover 
the  price  of  the  goods  for  want  of  the  bill,  which,  \{  given,  the 
plaintiff  was  to  accept  in  lieu  of  the  money.  And  Chambre,  J. 
at  firft  feemed  to  be  of  that  opinion,  but  on  hearing  Topping,  for 
the  defendant,  as  above,  he  thought  that  after  the  four  montha 
the  plaintiff  need  not  have  declared  on  the  contract,  but  the  money  / 

bring  then  due  and  unpaid,  he  might  declare  in  the  ufual  wayr 

.* 
(JO  Vide  4  EaA  Rep.  149,; 
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and  recover  the  price  as  a  debt  on  an  indebitatus  aflumffit*  Before 
that  time,  however,  he  thought  the  plaintiff's  only  remedy  was 
for  breach  of  the  promife,  in  not  delivering  the  bill  at  two 
months.     Plaintiff  nonfuitcd.* 

In  the  principal  cafe,  after  cattfe  had  been  fhown  agamft  the 
tirie9  the  Court  of  Kings  Bench  determined  that  the  a&ion  for 
goods  fold  and  delivered  could  not  be  fuftained  till  the  end  of  * 
five  months ;  and  accordingly  made  the  rule  abfolute.  But  Lord 
Ellenborougb,  Ch.  J.  differed  in  opinion  with  the  reft  of  the  court, 
and  thought  the  action  was  well  brought :  the  Judges  therefore 
delivered  their  opinions^Jri^/wi,  as  follow : 

Lord  Ellenborovgh,  Ch.  J.  faid,  «« The  only  que  (lion  here  is  as 
to  the  form  of  declaring.  There  is  no  doubt  but  that  the  plaintiff 
might  have  recovered)  by  bringing  his  a&ion  on  the  fpecial  con- 
trad,  and  laying  the  breach  for  the  non-delivery  of  a  bill  at  the 
end  of  the  three  months.     But  the  queftion  is,  whether  he  has  not 
alfo  this  remedy  ?.  and  if  it  were  not  for  the  authority  of  the  cafe 
cited  before  Mr.  J.  Cbambre,  whofe  opinion  is  -entitled  to  great 
weight,  I  (hould  have  thought  that  this  was  an  abfolute  agreement 
for  a  credit  of  three  month*,  with  a  ftipulation  on  behalf  of  the 
defendant,  that,  at  the  end  of  the  three  months,  he  fhould  be  at 
liberty  to  give  the  plaintiff  a  bill  at  two  months  for  payment, 
which  was  to  be  taken  as  fuch,  if  the  condition  were  performed  ; 
and  fuch   it   is  always  con  fid  ere  d  in  that  part  of  the  country. 
But  ftill  the  bargain  between   the  parties  was  for  a  credit  of 
thrpc  months  ;  that  was  the  leaning  of  my  mind  before  I  heard  of 
the  decifion  of  the  learned  Judge,  which  has  been  relied  on  j  and  fo 
I  mud  own  it  is,infome  degree,  ftill.     And  I  think  the  plaintifPs     • 
argument  was  well  illuft  rated  by  the  cafe  put  of  a  man  taking  in 
payment  for  goods  a  bill  drawn  by  the  vendee  on  another,  payable 
at  a  future  time..     There,  if  the  bill  be  difhonoured,  it  is  in  cofe»» 
mon  experience  that  the  payee  may  bring  his  action  immediately  j 
and  yet,  taking  the  whole  tranfa&ion  together,  it  might  as  well  be 
faid  in  that  cafe  that  there  was  a  credit  given  for  fo'many  months 
as  the  bill  had  to  run ;  and  that,  before  that  period,,  the  only 
remedy  of  the  party  was  a  fpecial  aft  ion  on  the  cafe  for  the  damage, 
by  reafon  of  the  difhonoaring  of  the  bill.     But  no  fuch  a&ion  has 
ever  been  brought,  though  the  occaflon  mud  have  often  occurred* 
Whatever  refpeft,  therefore,  I  feel  for  the  opinion  which  has 
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been  cited,  the  prefent  feefing  of  my  mtfad  is,  that  this  a&um  is 
well  brought." 

* 

Groftf].  *  This  a£Hon  is  not  brought  opon  an  erprzh  ajumgfit 
between  the  parties*  but  upon  an  affumffit  implied  in  law*    Then 
how  does  the  cafe  (land  ?    Two  peifons  agree  on  what  terms  the 
one  6ill  buy  and  the  other  fell  certain  goods.    The  feller  offers 
them  at  a  certain  price ;  but  the  buyer  fays  chat  he  cannot  pay  for 
them  at  once,  but  that  at  the  end  of  three  months  he  will  give 
his  bill,  payable  at  two  months.    The  feller  aflenta  to  this  offer* 
becaufe,  at  the  end  of  three  months  time,  he  expe&s  to  have  a 
bill  which  be  can  negotiate,  and  thereby  raife  xponey.    This, 
then',  is  no  implied  contra&,  whereon  to  raife  zn  implied  affumj>fit9 
but  2to**prtfs  contrail,  including  the  terms  on  which  the  one  agreed 
to  buy,  and  the  other  to  fell,  for  the  non-performance  of  which 
the  party  has  his  remedy  in  damages.    The  a&ion  then  ought  to 
have  been  brought  for  the  not  giving  the  bill,  which  the  defend- 
ant had  undertaken  to  do,  and  not  for  goods  fold  and  delivered. 
in  winch  cafe  the  promife  is  to  be  implied  from  the  circumftancet 
of  the  cafe.     But  this  is  not  the  cafe  of  znimpHed>  but  of  an  ex- 
prefs  promife." 

* 

Lawrenaf  J.  "I  am  of  the  fame  opinion.    The  proper  ground 
of  a£tion  is  the  non-performance  by  the  defendant  of  his  agree- 
ment with  the  plaintiff.     That  agreement  was,  that  the  defendant 
{hould  pay  for  the  cotton  in  a  particular  way,  namely,  that  at  the 
expiration  of  three  months,  he  fhould  give  the  plantiff  his  bill, 
payable  at  two  months.    Then  how  was  the  contraft   broken? 
By  not  giving  at  the  end  of  three  months  his  bill  of  two  months ; 
for  which  breach  of  contra£t  the  remedy  lies  in  damages.    That 
therefore  was  the  mode  in  which  the  a&ion  (hould  have  been 
brought,  iirwbich  a&ion  the  plaintiff  would  have  recovered  damages 
*gaio(t  the  defendant,  for  his  not  having  given  the  bill  \  fuch  39 
the  lofs  of  intereft,  &c.  and  the  a&ion  (hould  not  have  been  on 
m  promife  to  pay  the  value  of  the  goods  before  the  expiration  of 
the  credit*    The  argument  for  the  plaintiff  goes  upon  an  aflump- 
tion  that  the  giving  of  the  bill  was  a  condition  upon  which  the 
credit  was  to  be  extended  beyond  the  three  months ;  but  I  fee 
no  condition  in  the  contra&.    If  it  had  been,  that  if,  at  the  end  of 
three  months,  the  defendant  could  give  a  bill  at  two  months,  the 
plaintiff  (hould  take  that  in  payment,  there  might  have  been  feme 
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foundation  for  tbe  argument ;  bat  there  are  no  word)  of  condition. 
The  giving  of  the  bill  at  two  months  was  a  term  introduced  into  the 
contraift  for  the  benefit  of  tbe  feller,  that  at  the  end  of  three  month*, 
he  might  have  in  his  bands  an  instrument  which  he  could  ne- 
gotiate. If  the  credi^  had  been  given  generally  for  the  whole 
five  months,  he  would  have  been  out  of  cam  all  the  time :  but  he 
wu  to  give  the  defendant  the  benefit  of  five  months'  credit, 
while  he  had  only  the  difadvantagc  of  giving  it  for  three  months* 
As  to  the  cafe  put  of  a  bill  payable  at  a  future  day  given  for  pay/' 
ment,  upon  which,  if  dilhonoured,  the  drawer  may  be  immediately 
fued,  I  think  a  good  anfwer  was  given  to  it  at  the  bar.  If  there 
were  no  agreement  for  time,  the  party  takes  it  as  payment :  and 
therefore,  if  it  turn  oat  to  be  good  for  nothing,  the  creditor  has 
not  received  that  which  the  other  undertook  to  give  him,  and" 
may  therefore  purfue  his  remedy  immediately." 

Lt  Slant,  J.  "  I  think  this  acVion  was  brought 'before  the  time 
for  which  I  confider  that  credit  was  given  to  the  defendant.  Here 
is  an  eaprefs  promife  proved  between  tbe  parties.  The  feller 
was  to  li.nd  upon  the  credit  of  the  defendant  alone  for  three 
months,  and  then  he  was  to  have  in  addition  a  third, perfon's 
credit  tor  two  months  longer ;  fo  that,  altogether,  the  defendant 
was  to  have  credit  for  five  months  before  he  was  called  upon  M 
pay-  1'ut  he  will  not  have  the  benefit  of  his  contraQ  if  he  be 
wiled  iijm  i  for  the  full  fum  before  the  expiration  of  the  five 
months'  tredit.  The  cafes  alluded, to,  and  which  have  only  oc- 
currcd  at  v'ftpriuit  have  been  where  goods  have  been  fold,  and  a 
bill  taken  in  payment,  payable  at  a  future  day,  but  without  any 
t  ijirefs  contract  for  time  for  the  payment  of  the  goods  \  and 
thereupon  the  bill  being  dimonourcd,  the  drawer  has  been  fued 
immediately.  But  I  fhould  think,  even  in  thofe  cafes,  if  the  jury 
lound  that  the  agreement  really  eras  for  time,  the  fame  objection 
might  be  made  to  the  aclion  as  in  this  cafe.  In  .general,  however, 
the  goods  are  confidered  as  fold  for  a  ready  money  price,  only  the 
idle i  takes  a  bill  as  ready  money  payment.  In  this  view  of  the 
cafe  1  think  the  prefent  aclion  is  not  maintainable;  and  that  the 
plaintiff  ti.ould  have  been  nonfuited  :  and  in  all  cafes,  without 
rspreU  authority  to  the  contrary,  it  is  better  to  keep  the  forms  of 
aclion   as  diitinQ  as  pollible,   intlead  of  running  one  into  an- 
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If,  however,  the^oods  are  not  paid  for  at  the  end  of  the  five 
•months,  the  render  may  recover  the  price  of  them  in  an  adion  of 
indebitatus  ajfumpfu  for  goods  fold  and  delivered  (c)  And  when  goods 
are  fold  without  any  agreement  as  to  the  time  or  mode  of  pay- 
ment, and  there  is  no  cuftom  to  regulate  the  time  of  payment ; 
if  the  vtndee  give  a  bill,  drawn  on  a  third  perfon,  payable  at  a 
future  day,  for  the  amount  of  the  goods,  but  upon  prefentmenr 
of  the  bill  for  acceptance  it  is  difliondured,  the  vendor  may  im- 
mediately fue  the  vendee  for  the  price  of  the  goods,  and  confider 
the  bill  as  a  nullity.  [d)  But  if  there  be  an  exprefs  contra£t 
for  time,  and  a  bill  is  given  as  a  fecurity,  the  vendor  muft  waH 
the  full  time  of  credit,  though  the  bill  (hould  be  previoufly  dif- 
honoured,  or  the  vendee  become  infolvent. 

So,  if  goods  are  fold  upon  a  contra£t  that  they  {hill  be  paid 
for  by  a  bill  to  be  drawn  at  a  future  day,  payable  at  fo  many 
months9  date,  the  vendor  muft  draw  djf  Mlf  and  t«ifr|r  fr  ftp  the 
vendee  for  acceptangfr  though  the  latter  may  have  diibonoured 
feveral  of  his  acceptances  between  the  time  of  the  fale,  and  the 
period  at  which  the  bill  is  to  be  drawn*. 

Thus,  in  the  cafe  of  Reed  v.  Afeflaer,  (e)  which  was  an  aQiott 
of  affumpfit  for  breach  of  promife  in  not  giving  a  bill  under  the 
following  written  agreement : 

"  Agreed  on  the  1 5th  October,  1 80a,  with  Piter  Evmtt  Meflaer% 
u  Efq.,  for  one  hundred  tons  of  cordage  at  56/.  per  ton*  the 
"  date  to  commence  from  that  day,  and  to  be  paid  by  bill  at 
«  twelve*  months  from  the  15th  OBober%  1803,  with  intereft 
»  added." 

(Signed)        «  Si.  Reed* 

The  declaration  contained  feveral  fpecial  counts  upon  the  above  • 
agreement  for  not  giving  the  biU 5  and  alfo  common  county  foe 
goods  fold  and  delivered. 

Upon  the  trial  of  the  .caufe,  the  counfel  for  the  plaintiff 
abandoned  the  fpecial  counts,  and  did  not  produce  the  agreement, 

(c)  Vtie  Brook  and  then  v.  White,  1  New  Rep  C  B.  330. 

\d)  Fide  Oweufon  v.  Morfe,  7  Term  Rep.  64.  Fuckford  v.  Maxwell, 
iTcrm  Refa  ft.  4  Eafi  Rep.  153. 

{$)  At  GutUbaii  Sitt.  aft.  HiU  Tern,  1804,  coram  Lord  Eltaborough, 
$k.  J>  M.S.S. 
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but  merely  proved  the  delivery  of  the,  cordage,  the  bill  of  parcels, 
and  the  value.  But  the  counfel  for  the  defendant  called  a 
witnefs,  who  proved  the  above  agreement,  and  that  the  defend* 
ant  was'  ready,  and  had  offered  to  accept  a  bill  on  the  15th  of 
Q8ober%  1803,  to  be  drawn  by  the  plaintiff  upon  the  defendant 
lor  the  one  hundred  tons  of  cordage  \  that  the  plaintiff  refufed  to 
take  the  defendant's  acceptance,  becaufe  he  had  previoufly  difhey 
noured  feveral  of  his  bills ;  but  was  ready  to  take  the  acceptance.^ 
fome  other  perfon  to  the  plaintiff's  fatisfadion. 

The  caufe  was  tried  before  a  fpeeial  jury  of  merchants ;  and, 
as  foon  as  the  agreement  was  read,  the  jury  declared,  that  they 
were  all  of  opinion,  that  by  the  courfe  of  dealing  among  mer- 
chants, upon  fuch  an  agreement,  the  bUl  ought  to  have  been 
drawn  by  the  feller  upon  the  buyer,  and  by  him  accepted  ;  and 
not  that  the  defendant  fhotiM  tender  a  bill  accepted  by  another 
perfon  to  the  plaintiff's  £atia£a&ion  as  contended  for  by  the  couih 
fcl  for  the  plaintiff. 

Lord  Ellenbcrougb,  Cb,  J.  faid,  that  under  this  agreement  it 
was  certainly  a  queftion  for  the  jury  to  fay  what  fort  of  bill  was 
underftood  between  the  parties.  The  plaintiff  was  therefore* 
nonfuited. 


6.  Of  Goods  Bargained  and  Sold,  but  not  Delivered* 


u 
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,  A  bargain  and  fale  is,  where  a  man  makes  a  contraS  with, 
another  for  the  fale  of  goods  or  chattels,  lands  or  tenements}  and 
at  the  tune  time  makes  the  fate  of  them.  (/) 

When  the  bargain  and  fale  is  complete!  and  by  the  contrail 
the  money  is  to  byjuid  before  the  delivery  of  the  goods  fold  ; 
or  if  there  be  no  agre£pnent  as  to  the  time  of  payment,  and  the 
vendee  refufes  to  take  away  or  accept  the  goods,  in  either  cafe 
the  vendor  may  recover  the  price  agreed  upon  by  a&ion  of  iW*- 
bitatus  affumfifit  iot  goods  bargained  and  fold,  {g) 

(/)  Com.  Dig.  tit.  Bargain  and  Sale,  A. 

{g)  nde  Sladc't  cafe,  4  Co  93.    Knight  v.  Hopper,  Si**.  647.  jftM 
Rip.  94.  S.  C.  Sbip.Touck  2*5.  Dunmorc  .«.  TayUr,   Pcaifj  Cat. 

After 
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After  a  regular  fale,  without  delivery,  the  property  is  faid  (A)  to 
be  fo  abfolutely  verted  in  the  vendee,  that  if  A.  fells  a  horfe  to 
B.  for  io/»,  and  B.  pays  him  earneft,  or  figns  a  note  in  writing 
of  the  bargain 5  and  afterwards,  before  the  delivery  of  the  horfe, 
or  money  paid,  the  horfe  dies  in  the  vendor's  cuftody,  (till  he  is 
entitled  to  the  money,  becaufe  by  the  contrad,  the  property  was 
in  the  vendc  J. 


and  Delivered  ;  and  tvkaf Jball  be  deemed 
m  fvfiUiertt  Delivery. 


by  him  j  and  B.  delivers  ten  quarter*,  be  (hall  not  hare  an  a£Hott 
for  the  20/.  before  he  hat  delivered  all.  (f  ) 

So,  in  the  cafe  of  Goodall  v.  Skelton,  (i)  which  was  an  a&ion 
of  indebitatus  affum^fit  for  goods  fold  and  delivered :  the  falls 
were  as  follow :  "  That  the  plaintiff  had  agreed  to  fell  a  quantity 
of  wool  to  the  defendant,  that  a  (hilling  earneft  was  paid  oti  the 
part  of  the  defendant  to  bind  the  bargain  \  that  the  wool  was 
packed  in  cloths  furniihed  by  the  defendant  for  lhat  purpofe, 
and  left  at  a  hovel  belonging  to  the  plaintiff's  and  that  the  de- 
fendant was  to  fend  his  waggon  in  a  few  days  to  take  it  4waf. 
But  while  the  defendant's  fervant  was  weighing  and  packing  it, 
and  propofing  to  the  plaintiff  to  fix  the  time  when  the  waggon 
fhould  come,  the  plaintiff  declared  that  the  wool  (hould  not  go 
off  his  premifes  till  he  had  the  money  for  it." 

The  court  determined,  tha,t  the  aflioo  could  not  be  maintained. 
j^nd  Bullet %  J.  faid:  "  In  general,  in  queftions  of 'this  fort,  the 
ufage  of  trade  is  reibrted  to  in  order  to  (how  whether  there  has 
been  a  delivery  or  not :  as  in  the  cafe  of  wharfs  and  the  like. 
But  here  the  evidence  is,  that  the  plaintiff  peremptorily  infifted 
*  on  not  parting  with  the  goods  till  he  was  paid  :  clearly  therefore 
there  was  no  delivery." 


But  if  a  tradefqaan  order  goods  to  be  (ent  by  a  carrier,  though 
he  does  not,  name  any  particular  carrier,  the  moment  the  goods 

!i)  Noft  Mm*.  Cb.  4*.  2  "7.  Cm.44.9.    El  vide  ante,  210. 
i     Per  Ctfcw,  Cb.  J.  3  BttlJ.  325.    El  vidt  ante  223. 
i)  2  H.  M  y6. 
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arc  delivered  to  44^  carrier  it  operates  as  a  delivery  to  the  pur- 
chafer  ;  the  whole  Vopyty  immediately  vefls  in  Kim  ;  he  alone 
can  bring  an  a&ion  for  any  injury  done  to  the  goods-;  and  if  any 
accident  happens  to  the  goods  it  is  at  his  rifle.  The  only  ex- 
ception to  the  purchaser's  right  over  the  goods  is,  that  the  vendor 
in  cafe  of  the  former  becoming  infolvent  may  (lop  them  in 
1ranfitu.(jy  '  ^ 

So  where  the  vendee  orders  the  goods  to  be  fent  by  any  parti- 
cular mode  of  conveyance,  he  is  liable  to  pay  for  them  upon  the 
delivery  thereof  to  the  carrier.  • 

Thus,  in  the  cafe  of  Vale  v.  Bayle,  (m)  which  was  an  a&ion  of 
affum^fit  for  goods  fold  and  delivered.  At  the  trial,  before 
jtjbburftt  J.,  a  letter  from  the  defendant  to  the  plaintiff  was  pro* 
duced,  containing  a  commiffion  to  the  plaintiff  for  the  goods  in 
queftion,  after  which  was  added  the  following  poftcript ;  "  Pray 
"  be  expeditious  in  fending  them ;  and  inftead  of  letting  them 
"  go  by  the  way  of  Briftol,  where  many  things  you  have  fent 
"  me  have  been  detained,  fend  them  by  land  carriage."  The 
witnefil  proved  the  delivery  of  the.  goods  to  the  book-keeper 
of  the  Birmingham  carrier,  to  be  fent  from  thence  by  way  of 
Coventry;  to  the  defendant,  who  lived  at  Carmarthen.  It  ap- 
peared there  was  no  other  mode  of  conveyance  by  land  carriage, 
and  the  goods  were  loft  on  the  road.  Upon  this  evidence  it  was 
infilled,  that  the  delivery  of  the  goods  to  the  carrier  was  a  de- 
livery to  the  defendant ;  the  learned  judge,  however,  being  of 
a  different  opinion  dire&ed  a  nonfuit.  But  upon  a  rule  to  (now 
caufe  why  the  nonfuit  (hould  not  be  fet  afidc,  and  a  new  trial 
granted,  the  Court  granted  the  rule,  being  of  opinion  that  the 
delivery  to  the  carrier  was  a  delivery  to  the  defendant* 

Lord  Mansfield,  Ch.  J.  faid  :  "  I  have  a  difficulty  to  find  a 
queftion  in  this  cafe ;  for  it  refolves  itfelf  into  this  fiiort  point  1 
*vjz.9  whether,  in  a  difpute  between  vendor  and  vendpe,  the  ven- 
dor is  excufed  from  delivering  goods  according  to  the  order  of  the 
vendee?" 

His  lordihip,  after  dating  the  cafe,  faid,  «  the  material  part 
of  the  letter  is  as  follows :  '  I  beg  you  will  fend  them  by  Ispcd 
'  carriage,  as  they  are  detained  a  long  time  at  Briftol  before  they 

m 

(I)  Per  Lord  Alvanlcy,  3  Bos.  &f  Put.  584.  (m)  Cov$.  194.  Set 
ajfo  Dawes  v.  Feck,  8  Term  Rep.  330.  and  3  P.  Wn*.  1  ti&  &  P. 

«  arrive.* 
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'  arrive9  This  is  an  exprefs  order  to  fend  the  goods  by  land 
carriage.  The  plaintiff,  in  obedience  to  this  order,  fends  them 
up  accordingly,  and  they  are  delivered  to  the  book-keeper  of  the 
Birmingham  carrier  at  the  warchoufe  in  Coventry^  to  be  forwarded 
to  the  defendant  at  Carmarthen*  The  box  was  loft,  and  the  wk. 
sie(s  faid,  that  before  this,  time  his  matter  had  always  fent  goods  x 
to  the  defendant  by  the  way  of  Brijlol,  and  that  there  was  no 
other  mode  of  fending  them,  by  land  carriage,  than  by  way  of 
Birmimgbam.  There  was  no  evidence  in  contradiction  to  this. 
Then  what  is  the  cafe  ?  It  is  as  mnch  as  if  the  defendant  had 
mentioned  the  Birmingham  carrier  particularly  by  name;  for 
there  being  but  one  carrier,  the  plaintiff  had  no  choice  by  whom 
to  fend  them.  If  a  vendor  take  upon  bimfelf  actually  to  deli- 
ver the  goods  to  the  vendee,  he  (lands  all  the  rifles  5  but  if  the 
vendee  order  a  particular  mode  of  conveyance,  the  vendor  is  N 
excufed* 

With  regard  to  the  qncftion  between  a  vendor  and  the  general 
creditors  of  a  vendee,  who  becomes  a  bankrupt,  a  vendor,  before 
a&ual  poflcflkm  by  the  vendee,  has  a  lien  upon  the  goods  he 
fends  s  and  if  he  can  get  them  in  tranfitv,  to  be  fure  he  has  the 
benefit  of  that  lien.  But  that  has  no  relation  to  a  tranfadion,  as 
this  is,  between  vendor  and  vendee.  Therefore  I  am  of  opinion, 
that  jfee  rule  for  fetting  afide  the  nonfuit  ihould  be  made  ablb* 
h*e,  and  a  new  trial  granted.** 


So,  in  the  cafe  of  Cooke  v.  Ludhwf  (»)  which  was  alfo  aa 
s&ion  of  affumjfit,  for  goods  fold  and  delivered,  and  goods  bar* 
gained  and  fold.  At  the  trial  a  verdift  was  found  for  the 
plaintiff,  damages  1 2/.  dr.  6d.  fubjeft  to  the  opinion  of  the  Court 
of  Common  Pleas  upon  the  following  cafe :  «  On  the  23d  of 
Novemher,  1 802,  the  plaintiffs,  who  were  partners  and  agricul- 
tural implement  makers,  received  a  letter  by  the  poft  from  the  de- 
fendant, dated  Winterfaurne  Court  near  Brifiolt  in  which  he 
writes :  "  Three  or  four  years  fince  I  had  a  patent  chaff-cutter 
of  you,  which  for  fome  time  anfwered  my  purpofe  very  well* 
but  it  is  latterly  got  out  of  order.  I  therefore  beg  the  favour 
to  fend  me  another  as  foon  as  you  can  after  you  receive  this,  as 
I  am  in  the  habit  of  ufing  a  great  deal  of  chaff:  you  will  be  (b 
good  as  to  fend  two  or  three  pair  of  knives.    Any  conveyance 

(«)  a  New  Rip.  C.  B.  1 19. 
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foy  which  it  will  reach  Briftol  wiH  be  convenient  to  me,  as  I  am 
only  fix  miles  from  it.  I  am,"  &c.  Ami  in  a  poftcript  to  that 
letter  the  defendant  writes :  "  I  will  thank  you  for  a  line  men- 
turning  when  you  fend  the  chaff-cutter!  that  I  may  know  when 
to  expeft  it,  and  where  to  fend  for  it ;  and  the  fooner  I  can  get 
it  the  more  agreeable,  as  I  am  much  inconvenienced  for  want  of 
chaff."  On  the  i 7th  December  following  the  plaintiffs  fent  th$ 
chaff-cutter  and  knives,  dirc&cd  to  the  defendant,  to  Symont% 
TjTbarf%  Tooley  Street,  at  which  wharf  fome  of  the  Briftol  vcffels 
load,  and  received  from  the  wharfingers  there  a  receipt  of  the 
lame  in  following  words :  '  The  Commerce*  Cha.  Farquarfon,  for 
Briftol,  17th  December,  received  u.  6d.  J.  M.'  On  the  fame 
17th  Decanter  the  plaintiffs,  per  foft,  advifed  the  defendant  as 
follows :  <  The  Commerce  failed  from  the  port  of  London  in 
January,  iKo^y  to  Briftol,  and  arrived  there,  and  Pollard  and 
Son  are  agents  to  all  Briftol  veflels  loaden  at  SymoncTs  Wharf  for 
Briftol,  and  receive  all  the  gooUs  arriving  by  them.9  From  the 
month  of  January,  1803,  until  the  arrival  of  the  Commerce  at 
Briftol  the  defendant  made  continual  inquiries  of  the  agents  and 
confignees  at  Briftol  if  (he  had  brought  the  chaff-cutter  in  que*, 
tiom  The  package  containing  the  chaff-cutter  was  not  on  board 
this  veffel  on  its  arrival  at  BrjftoL  It  is  the  invariable  cuftom  at 
Symonft,  and  other  wharfs,  when  goods  are  left  there  fo  go  t6 
any  plac?  by  a  veffel,  to  give  a  receipt  for  the  goods  as  going  by 
the  y^fiel  then  Joading,  without  regard  to  the  capability  of  the 
veffel  loading  to  contain  all  the  articles  for  which  receipts  are 
given )  and  if  there  are  more  goods  than  fuch  veffel  will  contain, 
to  load  fuch  goods,  as  cannot  be  conveyed  in  fuch  veftl,  on 
board  the  next  veffel  in  tutn  that  fails  from  the  wharf*  The 
Commerce  was  the  veffel  loading  at  the  wharf  at  the  time  the 
chaff-cutter  was  delivered  to  the  wharfinger,  but  fuch  veflcl  Was 
fully  loaded  with  other  goods  in  turn  which  came  there  before 
the  chaff-cutter*  fo  that  the  chaff-cutter*  and  other  goods  deli* 
vered  at  the  fame  time,  tp  be  fent  to  Brjftol>  were  left  out  of  that 
veflel,  and  were  afterwards  by  the  wharfinger  put  on  board 
another  veffel  called  the  Nancy,  which  failed  from  Symond9%  Wharf 
on  the  13th  April,  1803,  for  Briftol,  and  duly  arrived  at  Pollarft 
Wharf  with  the  chaff-cutter  on  board.  The  chaff-cutter  was 
landed  from  the  Nancy  at  Pollards  Wharf,  Briftol,  and  ftill  re- 
mains there.  The  wharfinger  did  not  give  notice  either  to  the 
con  fig  nor  or  to  the  confijjnee,  that  the  chaff-cutter  had  not  been 

take* 
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taken  on  board  the  Commerce*  or  that  it  had  been  Cent  by  any 
i  other  (hip.     No    cotrefpondence  or  communication  whattvet 

gaffed  between  the  parties  until  about  the  middle  of  die  following 
year,  (1804,)  when  the  plaintiff*  applied  for  payment  of  tbeif 
*  demands  and  in  a  (hort  time   afterwards,  wr.,    on  the  20th 

July, .  in  that  year,  received  a  letter  from  the  defendants  fatiqg . 
t  $at  he  had  npt  received  any  chaff-cutter  whatsoever,  though 

he  had  made  repeated  inquiries  at  Pollard**  Wharf  fat  the  Came, 
from  the  receipt  of  the  plaintiffs'  invoice  until  the  arrival  of  the 
Commerce  at  Briftot  without  the  chaff-cutter,  and  therefore  had  got 
his  old  one  repaired.    On  the  a  2d  of  November %  1804,  the  plain* 
tiffs  wrote  to  the  defendant,  dating  that  they  would  not  agree  to 
fuftain  any  loft,  and  informing  him  that  by  inquiry  made  that 
morning  at  Symona**  Wharf  they  found  that  the  chaff-cutter  wil 
not  forwarded  by  the  Commerce*  but  was  put  on  board  the  Nancy 
which  left  London  on  the  13th  April >  1 803 ;  and  that  Pollard  and 
Sm,  on  the  quay  at  Brifiol,  were  the  agents  for  that  fljip.    This 
was  the  firft  intimation  which  the  defendant  received  from  At 
plaintiffs  that  the  chaff-cutter  had  been  fent  by  the  Nancy*99    The 
queftion  for  the  opinion  of  the  Court  of  Common  Pleas  was» 
whether  the  plaintiff*  were  entitled  to  recover.    Sir  James  Mono* 
Juldy  Ch.  J.  faid :    "  This  queftion  does  not  depend  upon  the 
liability  of  particular  perfons  to  anfwer  for  the  mifeondud  of 
die  wharfinger.    For  it  does  not  appear  that  any  neglcft  •  is  taw 
nutable  to  the  wharfinger  for  not  fending  die  goods  by  the  Com* 
merce.    The  fingle  queftion  is,  whether  the  plaintiffs  has  rcefim** 
ably  complied  with  the  order  fent  to  him  by  the  defendant ;  and 
whether  it  be  owing  to  the  fault  of  the  plaintiff  or  the  defendant 
that  the  goods  were  not  received,  if  the  fault  be  imputable  to  the 
.  latter,  be  muft  pay  the  former  the  value  of  the  goods.    The  de» 
fcodaot  in  his  letter  of  the  23d  of  November,  1802,  fays,  •  Any 
conveyance  by  which  it  will  reach  Brijol  will  be  convenient  1  and 
defra  to  be  informed  when  the  chaff-cutter  is  fent,  that  he  may 
know  when  to  expe£t  it,  and  where  to  fend  for  it.9    The  chafft 
cutter  beiqg  a  heavy  inftrument  was  fent  by  water,  and  the  dc» 
jjandant  oould  hardly  fnppofe  that  it  would  be  fent  by  land.    On 
the  17th  of  December  the  plaintiffs  write  to  inform  the  defendant 
that  itis  fent  by  the  Commerce.     The  Commerce  failed'  in  January^ 
'said  after  her  arival  at  Briflol  the  defendant  made  frequent  in- 
quiries at  Pollard* %  Wharf  from  which  he  found  that  the  chaffc- 
cutter  did  not  qrrive  by  the  Commerce.    Under  thefe  circumftancea 

he 
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he  remains  in  peffeft  filence,  and  never  informs  the  plaintiffs 
until  the  20th  July,  1804,  that  it  had  not  arrived.    What  then 
were  theplaintiffs  to  conclude  ?    They  had  fent  it  by  the  proper 
conveyance  to  Briftol,  and  had  written  to  the  defendant  to  tell  him 
fa.     They  malt  therefore  fuppofe  either  that  it  had  been  received, 
or  that  they  would  have  had  information  to   the  contrary.     If 
the  defendant  had  informed   the  plaintiffs  that   the  chaff-cutter 
had  not  arrived  by  the  Commerce,  they  might  have  inquired  at  the 
wharf  and  remedied  the  miftake ;  inftead  of  this  he  leaves  them 
in  ignorance,  and  under  the  fuppofition  that  it  had  been  received; 
and  it  is  not  until  application  is  made  for  payment  in  July,  1804, 
that  he  gives  any  intelligence  of  the  non  arrival  of  the  article. 
In  whom  then  is  the  fault  ?     Not  in  the  plaintiffs.    They  fent 
the  chaff-cutter  to  the  wtarf,  and  gave  notice  to  the  defendant. 
The  fhip,  however,  being  full  the  chaff-cutter  does  not  go  by 
that  (hip,  but,  according  to  all  cuftom,  goes  by  the  next  to  the 
fame  port,  and  the  defendant  having  information  that  it  has  been 
fent,  does  not  acquaint  the  plaintiffs  of  its.   non-arrival  till   a 
year  and  a  half  afterwards.     If  it  had  never  arrived  at  all,  it  is 
very  queftionable  whether  the  defendant  would  not  have  been 
liable  to  pay  for  it,  becaufe  it  was  his  duty  immediately  to  inform 
the  plaintiffs  of  its  non-arrival.     The   article  was  fent  in  the 
common  coutffe,  and  it  was  the  defendant's  own  fault  that  he 
had  it  not.    There  is  nothing  to  blame  in  the  condud  of  the 
plaintiffs ;  they  fent  the  chaff-cutter  according  to  order,  and  it 
was  the  fault  of  the  defendant  not  to  give  notice  in  due  time  that 
he  bad  not  received  it." 

Heath,  J.  faid :  "  It  is  not  neceflary  to  add  much.  I  d6  net  con- 
fideT  the  wharfinger  as  in  any  degree  the  agent  of  the  plaintiffs ; 
he  is  the  agent  of  the  defendant  by  whofe  order  and  direction 
the  goods  were  fent.  No  negligence  is  imputable  to  the  plaintiffs 
in  not  inquiring  after  the  goods.  They  had  no  notice  of  the 
nondelivery  until  July,  1804.  Nothing  is  more  common  than 
in  the  cafe  of  waggons,  where  one  is  full,  to  fend  the  goods  by 
the  next."  The  other  judges  concurring,  judgment  was  given 
for  the  plaintiffs.  * 

•  For  nvlfvtjball  be  deemed  a  fitjfuient  delivery  tofathfy^  the  rtquipUons  ef 
§/  thejlaiuie  o/Jravdi.    Vide  ante,  Vd  1.  c.  4/6. 
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8.  Of  Goods  Sold  to  One,  and  Delivered,  at  his  Requejl, 

to  a  third  Per/on. 

It  i$  faid,  (9)  if  two  come  to  a  draper,  and  one  of  them  fays,  let 
this  pcrfonhave  fo  much  cloth, and  FU  fee  you  paid ;  there  the  fale  is 
to  him  only  who  gives  the  order,  though  the  delivery  be  to  another 
by  his  appointment,  and  he  alone  is  liable*  But  if  a  contract 
be  made  with  A.f  and  the  vendor  fcruples  to  let  the  goods  go 
without  the  money,  and  B.  comes  to  him,  and  defires  him  to  let 
A.  have  the  goods,  and  undertakes  that  A.  (hall  pay  him  j  in 
this  cafe  A.  is  the  original  debtor,  and  B.  is  only  anfwerable 
upon  his  promife,  (which,  by  the  ftatute  of  frauds,  29  Car*  2* 
c.  3.  mud  be  reduced  into  writing,)  in  cafe  A.  makes  default  in 
payment.  (j>) 

So,  if  a  tradefman  delivers  goods  to  A.t  at  the  requeft  and 
credit  of  A,  who  fays,  before  the  delivery,  "  I  will  be  bound 
for  the  payment  of  the  money  as  far  as  800/.  or  1000/."  This 
promife  of  /?.,  not  being  in  writing,  is  void  by  the  ftatute  of 
frauds,  if  it  appear  that  credit  was  given  to  A.  as  well  as  B. 

Thus,  in  the  cafe  of  Anderfon  v.  Haymcm,  (q)  which  was  an 
adion  of  affumjjit  for  the  amount  of  certain  goods  delivered  to 
the  defendant's  fon.  The  fafts  were  theft:*  The  plaintiff  was 
a  wollen  draper  in  London,  and  employed  one  Biffin  as  a  rider, 
to  receive  orders  from  his  cuftomers  in  the  country.  The  de- 
fendant meeting  with  Biffin  at  Deal,  defired  him  to  write  to  the 
plaintiff,  requefting  him  to  fupply  the  defendant's  fon,  (who 
traded  to  the  Weft  Indies,)  with  whatever  goods  he  might  want/ 
on  his,  the  defendant's,  credit,  and  at  the  fame  time  faid, 
"  Ufe  my  fon  well,  charge  him  as  low  as  poflible,  and  I  will  be 
tf  bound  for  the  payment  as  far  as  800  or  1000/."  Biffin  ac- 
cordingly ^rote  to  the  plaintiff  the  following  letter  :  «  Mr.  Hey* 
"  man,  of  this  town,  fays  his  fon  will  call  on  you  and  leave  orders, 
"  and  he  has  promifed  me  to  fee  you  paid,  if  it  amounts  to*  a 
**  1000/.     Mr.  William  Pitchers  was  alfo  prefent  as  a  *rknefs« 

(o)  Prr  Curiam,  6  Mod*  340-   **  Mod.  250. 

{f)  Fufi  1a  Mod.  150.  2  Pent.  36.         [q)  1  H.  BL  no. 
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«  N.B.  If  deal  for  twelve  month's  credit,  and  pay  in  fix  of 
"  eight  months,  expects  difcount  in  proportion."  Soon  after 
the  fon  received  goods  from  the  plaintiff  to  the  amount  of  6oo2* 
which  were  delivered  to  him  id  conference  of  the  above-written 
order  from  the  father.  The  fon  was  debited  in  the  plaintiff's 
books  and  bekig  applied  to  for  payment,  wrote  aft  anfwer  to  the 
plaintiff  as  follows : 

"  Tour  favour  of  the  27th  pad  has  been  forwarded  t6  ma 
.  "  from  Oftttid  by  my  clerk,  in  anfwer  to  which  I  can  only  fay, 
«  that  I  underftood  your  credit  for  the  goods  was  twelve  months, 
"  which  was  alfo  mentioned  by  your  rider  to  my  father,  ■  I  (haU 
44  at  this  rate  make  you  remittances  for  the  different  parcels  as 
"  they  become  due,  and  remain)  8rc. 

"  Thomas  Hayenanf  Junior." 

The  fon  afterwards  became  a  bankrupt,  and  thif  a&ion  was 
brought  againff  the  father,  to  recover  the  value  of  the  goods. 

Mr.  Jufttce  Htatht  before  whom  the  caufe  was  tried,  directed 
the  jury  to  confider  whether  the  plaintiff  gave  credit,  to  the  de- 
fendant alone,  or  to  him  together  with  his  fon  j  that  in  the  for- 
mer cafe  they  (hould  fipd  a  verdi£t  for  the  plaintiff,  in  the  latter 
for  the  defendant;  being  of  opinion,  that  if  any  credit  was 
given  to  the  fon,  the  promife  of  the  defendant,  not  being  in 
writing,  was  void  by  the  ftatute  of  frauds.  A  verdict  was 
found  for  the  defendant. 

A  rule,  however,  was  obtained  to  (how  caufe  why  the  verdicl 
,  {hould  not  be  fet  afide,  and  a  new  trial  granted,  upon  the  ground 
that  the  original  credit  was  given  to  the  defendant,  and  that  his- 
undertaking  was  not  collateral. 

But,  the  court  were  clearly  of  opinion,  that  the  defendant's 
promife,  not  being  in  writing,  was  void  by  the  ftatute  of  frauds,  . 
as  it  appeared  from  the  evidence  of  the  letter  of  Hayman  th$ 
younger,  that  credit  was  given  to  him,  as  well  as  to  the  de- 
fendant. # 

.* 

*  For  more  concerning  the  jlatute  of  frauds  relating  to  collateral  imdertal- 
•Hp,  &c.  *idc  ante,  rol.  r.  c.  4./.  t. 
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^  Qf  At  Sak  of  Contraband  Goods,  or  Obftene  and 

'Libellous  Prints,  &V.  . 

Contraband  goods  are  f uch  as  ate  prohibited  by  A £k  of  Par- 
fiamcnt,  or  the  ting's  proclamation,  either  to  be  imported  into,  or 
exported  out  of  this  country. 

And  if  any  contract  for  the  fale  of  goods  of  this  deferipthm 
be  made  in  this  ctumirj  it  is  void,  and  no  a£tion  wiH  lie  thereon : 
but  where  the  contract  and  delivery  of  goods  are  complete  abroad, 
and  the  feller  does  no  aft  to  affift  the  fmnggling  them  into  thi* 
country,  fuch  a  contract  is  valid,  and  may  be  recovered  upon 
here. 

Thus,  in  the  cafe  of  Halman  and  others  v.  John/on^  (r)  which 
was  an  action  of  ajfumpjit  for  goods  fold  and  delivered  ;  at  the 
trial  .a  verdict  was  found  for  the  plaintiff.     But  upon  a  rule  to 
(how  caufe  why  a  new  trial  fliould  not  be  granted,  Lord  Mans- 
field reported  the  cafe*-  which  was  fhortry  this :  **  The  plaintiff, 
who  was  refident  at,  and  an  inhabitant  of  Dunkirk^  together 
with  his  partner,  a  native  of  that  place,  fold  and  delivered  a 
quantity  of  tea,  for  the  price  of  which  the  adion  was  brought, 
to  the  OTder  of  the  defendant,  knowing  it  was  intended  to  be 
fmuggled  by  him  into  England:  they  had,  however,  no  concern 
in  the  fmuggling  fcheme  itfeif,  but  merely  fold  his  tea   as  they 
would  have  done  to  any  other  perfon  in  the  common  and  ordinary 
courfe  of  their  trade.'9 

In  fupport  of  the  rule  it  was  infifted,  that  the  contract  for  the 
fide  of  this  tea  being  founded  upon  an  intention  to  make  an  illicit 
ufe  of  it,  which  intention  and  purpofe  was  with  the  privity  and* 
knowledge  of  the  plaintiff,  he  was  not  entitled  to  the  affidance  of 
the  laws  of  this  country  to  recover  the  value  of  it.  He  cited 
Huberusi  2  Vol.  538,  539.  and  RM*fi>HT*  Bland  to  ihow  that  the 
contract  mud  be  judged  of  by  the  laws  of  this  country,  and  con- 
fcquently  that  an  action  for  the  price  of  the  tea  could  not  be  fup* 
ported  here.   .    .  , 

But  the  Court  determined,  that  as  the  fale  and  delivery  was 
complete  at  DunJtirk,  and  there  was  no  evidence  to  fhow  that  th$ 

(r)  C*wf>.  341. 
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plaintiff  had  any  concern  in  running  the  tea  into  England,  he  wit 
entitled  to  recover. 

Lord  Mansfield,  Ch.  J.  faid  :  "  There  can  be  no  doubt  but  that 
every  aftion  tried  here  mud  be  tried  by  the  law  of  England* 
but  the  law  of  England  fays,  that  in  a  variety  of  in  fiances,  with 
regard  to  contrafts  legally  made  abroad,  the  laws  of  the  country 
where  the  caufe  of  aftion  arofe  (hall  govern.  There  are  a  great 
many  cafes  which  every  country  fays,  (hall  be  determined  by  the 
laws  of  foreign  countries  where  rhey  arife.  But  I  do  not  know 
how  the  principles,  on  which  that  doftrine  obtains,  are  applicable  to 
the  prefent  cafe.  For  no  country  ever  takes  notice  of  the  revenue 
laws  of  another. 

Theobjcftion  that  a  contraft  is  immoral  or  illegal,  as  between 
jriaintiff  of  defendant,  found,  at  all  times,  very  ill  in  the  mouth 
of  the  defendant.  It  i$  not  for  his  fake,  however,  that  the  ob- 
jeftion  is  ever  allowed ;  but  it  is  founded  in  general  principles 
of  policy,  which  thg  defendant  has  the  advantage  of,  contrary 
tOk  the  real  juftice,  as  between  him  and  the  plaintiff,  by  acci- 
dent, if  I  may  fa  fay.  The  principle  of  public  poliey  is  this : 
■  ex  dolo  mob  non  oritur  aBio.  No  court  will  lend  its  aid  to  a  man 
who  founds  his  caufe  of  aftion  upon  an  immoral  or  illegal  aft. 
If  from  the  plaintiff's  own  Rating  or  otherwife,  the  eaufe  of  aftion 
appears  to  arife  ex  turpi  eaufd,  or  the  tranfgreflion  of  a  poGtive 
law  of  this  country,  there  the  court  fays,  he  hat  no  right  to  be 
aflifted.  It  is  upon  that  ground  the  court  goes  ;  not  for  the 
fake  of  the  defendant,  but  becaufe  they  will  not  lend  their  aid 
to  fuch  a  plaintiff*  So  if  the  plaintiff  and  defendant  were  to 
change  fide,  and  the  defendant  was  to  bring  his  aftion  againft 
the  plaintiff,  the  latter  would  then  have  the  advantage  of  it;  for 
where  both  are  equally  in  fault,  potior  eft  conditio  defendmtis. 

The  qucflion  therefore  is,  whether,  in  this  cafe,  the  plain- 
tiff's demand  is  founded  upon  the  ground  of  any  immoral  aft  or 
contraft,  or  upon  the  ground  of  his  being  guilty  of  any  thing 
which  is  prohibited  by  a  pofitive  law  of  this  country.  An  im- 
moral contraft  it  certainly  is  not  j  for  the  revenue  laws  them- 
felves,  as  well  as  the  offences  againft  thenar,  are  all  pofiivi  juris. 
What  then  is  the  contraft  of  the  plaintiff?  It  is  this :  being  a 
refident  and  inhabitant  of  Dunkirk,  together  with  hia  partner, 
who  was  born  there,  he  fells  a  quantity  of  tea  to  the  defendant, 
and  delivers  it  at  Dunkirk,  to  the  defendant's  order,  to  be  paid  for 
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in  read  j  money  there,  or  by  bill  drawn  perfonally  upon  him  in 
England.  This  is  an  a&ion  brought  merely  for  goods  fold  and 
delirered  at  Dunkirk.  Where  then,  or  in  what  refpeft  is  the  plain- 
tiff guilty  of  any  crime  ?  Is  there  any  law  of  England  tranf- 
grefled  by  a  perfon  making  a  complete  fale  of  a  parcel  of  goods 
at  Dunkirk,  and  giving  credit  for  them  i  The  contract  is  com- 
plete, and  nothing  is  left  to  be  done.  The  feller,  indeed,  knows 
what  the  buyer  is  going  to  do  with  the  goods,  but  has  no  concern" 
in  thd  tranfa&ion  it&lf.  It  is  not  a  bargain  to  be  paid  inxafe  the 
vendee  (hould  fucceed  in  landing  the  goods ;  but  the  intereft  of 
the  vendor  is  totally  at  an  end,  and  his  contract  complete  by  the 
delivery  of  the  goods  at  Dunkirk. 

To  what  a  dangerous  extent  would  this  go  if  it  was  to  be  held 
a  crime.  If  contraband  cloths  are  bought  in  France,  and  brought 
home  hither;  or  if  glafs  bought  abroad,  which  ought  to  pay. 
a  great  dfity,  is  run  into  England  t  fhall  the  French  taylor,  or 
the  glafs  manufa&urer  ftand  to  the  rifle  or  tafs  attending  their 
being  run  into  England  t  Clearly  not*  Debt  follows  the  petfon, 
and  may  be  recovered  in  England,  let  the  contra£fc  of  debt  be 
made  where  it  will  \  and  the  law  allows  a  fi&ion  for  the  fake  of 
expediting  the  remedy.  Therefore  I  am  clearly  of  opinion,  that 
the  vendors  of  thefe  goods  are  not  guilty  of  any  offence,  nor 
have  they  tranfgrefled  againft  the  provifions  of  any  A£t  of  Par- 
liament. 

I  am.  very  glad  the   old  books  have  been  looked  into.    The 
do&rine  Huberut  lays  down  is  founded  upon  good  fenfe,  and 
upon  general  principles  of  juftice.    I  entirely  agree  with  him* 
He  puts  the  very  cafe  in  queftion  thus :  Tit  de  confiiclu  legum,  vol.  a. 
page  539.     "  In  cerio  loco  merces  quadam  prohibits  funt.     Si  ven-  frul&ii 
"  dantur^ibi,  contracJus  eft,  nultus.     Verum,  Ji  merx  eadem  alibi  Jit 
u  vendita,  uU  non  erat  interatcla,  emptor^  condemnabitur,  quia  con- 
«  traBus  inde  ab  initio  validuj  fuit"    Tranflated  it  might  be  ren- 
dered thus :  In  England  tea,  which  has  not  paid  duty,  is  prohi- 
bited, and  if  fold  there,  the  contra£t  is  null  and  void.    But  if 
fold  and  delivered  at  a  place  where  it  is  not  prohibited,  as  at 
Dunkirk,  and  an  a&ion  is  brought  for  the  price  of  it  in  England, 
the  buyer  (hall  be  condemned  to  pay  the  price ;  becaufe  the  ori- 
ginal contract  was  good  and  valid.    He  goes  on  thus :    "  Verum 
€€  fi  merces  vendita  in  akero  loco,  ubi  prohibit*  funt  effint  tradtnda, 
**  jam  non  Jieret  condemnatio  quia  repugnaret  hoc  juri  et  commedo 
**  reipub&cot  qum  merces  probibuit.n    Apply  this  in  the  fame  man- 

Vol.  II.  R  ner. 
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ner.  But  if  the  goods  fold  were  to  be  delivered  in  England, 
where  they  are  prohibited,  the  contract  is  void,  and  the  buyer 
(hall  not  be  liable  in  an  a£tion  for  the  price,  becaufe  it  would  be 
an  inconvenience  and  prejudice  to  the  (late  if  fuch  ana&ion  could 
be  maintained. 

The  gift  of  the  whole  turns  upon  this,  that  the  concluflve  de- 
livery was  at  Dunkirk.  If  the  defendant  had  befpoke'the  tea  at 
Dunkirk  to  be  fent  to  England  at  a  certain  price  ;  and  the  plaintiff 
had  undertaken  to  fend  it  -irno  England,  or  had  had  any  concern 
in  the  running  it  into  England;  he  would  have  been  an  offender 
againft  the  laws  of  this  country.  But  upon  the  fafts  of  the  cafe, 
from  the  firft  to  the  lad,  he  clearly  has  offended  againft  net  law  of 
England*'9 

« 

But,  if  a  vendor  of  goods  abroad  knows,  at  the  time  of  the 
fale  and  delivery,  that  the  goods  are  to  be  fmuggled  into  this 
country,  and  gives  his  afliftance  to  the  vendee,  by  packing  them 
in  a  particular  manner  for  fmuggling,  with  intent  to  aid  that 
purpofe,  he  cannot  recover  the  value  of  the  goods  fold,  even 
though  he  be  a  foreigner  re  (idem  abroad. 

Thus,  in  the  'cafe  of  W*ymell  v.  Reed  and  another,  (/)  which 
was  an  adtion  of  ajfumpftt  for  goods  fold  and  delivered  -,  the  de- 
fence was,  that  the  contract  was  a  fmuggling  tranfa&ion :  And 
it.  appeared  in  evidence  that  the  defendants  had  applied  to  the 
plaintiff,  who  was  a  foreigner  living  at  LiJU,  for  a  quantity  of 
lace,  which  he  knew  was  intended  to  be  fmuggled  into  England; 
and  for  that  purpofe  it  was  packed  by  the  plaintiff  in  a  peculiar 
manner,  by  the  direction  of  the  defendants,  for  the  more  eafy 
conveyance  of  it  without  a  difcovery.  A  verdi&  was  taken  for 
the  plaintiff,  fubjeft  to  be  fet  afide,  and  a  nonfuit  entered,  if  the- 
Court  of  King's  Bench  fhould  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover  under  thefe  circumftances. 

A  rule  having  been  obtained  for  that  purpofe,  the  counfel  for 
the  plaintiff  fhowed  caufe,  and  contended  that  the  bare  circum- 
(lance  of  knowledge  that  the  goods  were  to  be  fmuggled  could 
furnifh  no  ground  of  objection  againft  the  plaintiff,  who  was  a 
foreigner  iefiding  abroad,  and  who,  not  owing  any  allegiance  to 
this  country,  was  riot  bound  by  any  moral  or  political  ties  to  take 

(/)  5  Term  Rep*$99<  See  alfo  Clugas  v.  Pcnaluna,  4  Term  Rep.  466. 
S.P* 
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cognizance  of  its  revenue  laws.  And  they  relied  upon  the  cafe 
of  Holman  v.  John/on^  *  as  eftablifliing  the  diftin&ion  they  in- 
filled upon.  As  to  the  circumftance  of  the  plaintiff  having  aflifted 
in  packing  the  goods  in  a  particular  manner,  it  was  done  in  con- 
fequence  of  the  fpecial  orders  of  the  defendants,  the  buyers* 
wbofe  dire&ions,  in  that  fefpeft  it  was  their  bufinefs  to  obey  ; 
but  that  cannot  vary  the  cafe,  unlefs  they  aflifted  in  tranfporting 
the  godds  into  this  country. 

But  the  Court  determined,  that  the  plaintiff  could  not,  under 

the  circumftances,  recover  for  the  goods  fold.     And  Lord  Kenyon% 

Ch.  J.  faid :  "  It  is  not  neceffary  to  inquire  now  whether  or  not  it 

be  immoral  for  the  native  of  one  country  to  enter  into  a  contrail 

with  the  fubje&   of  another  to  aflift  the  latter  in  defrauding  the 

revenue   laws  of  his  country.     It  is  fufficient,  in  order  to  dif- 

pofe  of  this  cafe,  to  advert  to  the  diftinftion  laid  down  by  Lord 

Mansfield  in  Holman  v.  Johnfon%  to  which  I  entirely  fubferibe, 

that  where  the  conttaft  and  delivery  of  goods  are  complete  abroad, 

and  the  feller  does  no  a£V  ro  aflift  the  fmuggling  them  into  this 

country,  fuch  a   contra&  is   valid,   and  may  be  recovered  upon 

here.     But  here  the  plaintiff  was  concerned  in  giving  afliftance  to 

the  defendants  to  fmuggle  the  goods,  by  packing  them  in   the 

manner,  mod  fuitable   for,  and  with  intent  to  aid  that  purpofe. 

He  cannot  therefore  re  fort  to  the  laws   of  this  country  to  a  (lift 

him   in  carrying  his  contratt  into  execution.     What  was  faid  by 

Lord  Mansfield  at  the  end  of  Holman  v.  John/on  comes  up  to  the 

prefent  cafe." 

Bullcr,  J.  "  In  Hdman  v.  Jehnfon%  the  feller  did  not  affift 
the  buyer  in  fmuggling  \  he  merely  fold  the  goods  in  the  common 
and  ordinary  courfe  of  trade.  But  this  cafe  does  not  reft  merely 
on  the  circumftance  of  the  plaintiff's  knowledge  of  the  ufe  in- 
tended to  be  made  q(  the  goods ;  for  he  a&ually  aflifted  the  de- 
fendants in  the  ad  of  fmuggling,  by  packing  the  goods  up  in  a 
manner  moft  convenient  for  that  purpofe.  And  if  he  undertook 
to  deliver  the  goods  in  that  manner,  knowing  the  ufe  intended  to 
be  made  of  them,  he  was  offending  againft  the  laws  of  this  country 
in  the  very  contract  itfclf." 

So,  in  the  cafe  of  Biggs  and  others  v.  Lawrence,  (/)  it  was  de- 
termined, that  an  aclion  cannot  be  maintained  by  feveral  partners 

•  jinle,  239.  (/)  3  Term  Rep.  454. 
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for  goods  fold  by  one  of  them  living  at  Guernfey,  and  packed  by 
him  in  a  particular  manner  for  the  purpofeof  fmuggling,  though 
the  other  partners,  who  refided  in  England,  knew  nothing  of  the 
fale,  for  it  is  a  contra&  by  fubje&s  of  this  country  made  in  con- 
travention of  the  laws :  and  this  cafe  mud  be  confidered  in  the 
fame  light  as  if  all  the  partners  lived  in  England. 

Of  the  JSale  of  Otfcene  or  Libellous  Prints.]  No  ad  ion  will  lie 
upon  a  contra&  for  the  fale  of  prims  of  an  obfeene,  immoral,  or 
libellous  tendency. 

Thus,  in  the  cafe  of  Fores  v.  Johnes,  (v)  which  was  an  a&ioa   . 
of  ajfumpfit  for  prints  fold  and  delivered.     The  plaintiff  was  a 
printfeller  in  Piccadilly ;  and  the  a&ion  was  brought  to  recover 
the  value  of  a  quantity  a  of  caricature  prints,  fold  by  him  to  the 
defendant. 

The  order*,  as  proved  to  have  been  given  by  the  defendant  to  the 
plaintiff,  wds,  "  For  all  the  caricature  prints  that  had  ever  been 
«  pubiifhed."  Under  this  order,  the  prints  in  queftion,  had  been 
fent  to  the  defendant's  houfe  in  Wales. 

The  defendant  refufed  to  receive  them,  on  the  ground,  that 
the  colle&ion  contained  feveral  prints  of  obfeene  and  immoral 
fubje&s ;  exclufive  of  feveral  being  duplicates. 

The  plaintiff's  counfel  contended,  that  the  order  was  general 
and  comprehenfive,  without  any  exception  as  to  the  fubje&  ;  an<T 
that  the  plaintiff,  therefore,  having  fent  prints  of  every  descrip- 
tion was  entitled  to  be  paid  for  them.  Sed%  per  Lawrence,  J. 
"  for  prints,  whofe  obje&s  are  general  fatire  or  ridicule  of  pre- 
vailing fafliions  or  manners,  I  think  the  plaintiff  may  recover ;  but 
I  cannot  permit  him  to  do  fo  for  fuch  whofe  tendency  is  immoral 
or  obfeence ;  nor  for  fuch  as  are  libels  on  individuals,  and  for 
which  the  plaintiff  might  have  been  rendered  criminally  anfwer- 
able  for  a  libel.'" 

(v)  4  Efp.  Rep.  97. 
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CHAPTER  VII. 


t 

Of  Contrails  to  Accept  or  Transfer  Stock. 


IN  order  to  prcTcnt  the  pernicious  and  definitive  practice  of 
flock-jobbing,  and  to  regulate  contracts  made/  for  accepting 
and  transferring  flock,   an  Act  of  Parliament  was  pafled,  very 
early  in  the  reign  of  the  late  king,  (a)  intitled,   "  An  Act  to  pre- 
"  vent  the  infamous  practice  of  flock-jobbing,"  which,  after  re- 
citing "  Whereas  great  inconveniences  have  arifen,  and  do  daily 
arife  by  the  wicked,  pernicious,  and  destructive  practice  of  flock- 
jobbing,  whereby  many  of  his  Majefty's  good  fubjects  have  been 
and  are  diverted  from    purfuing    and   exercifing  their   lawful 
trades  and  vocations,  to  the  utter  ruin  of  themfelves  and  families, 
to  the  great  difcouragement  of  induflry,   and  to  the  roanifeft 
detriment  of  trade  and  commerce :  for  remedy  thereof,  it  is  en- 
acted, "  That  all  contracts  and  agreements  whatfoever  which 
(hall  be  made  or  entered  into  by  or  between  any  perfon  or  perfont 
whatfoever,  upon  which  any  premium,  or  confidcration  in  the 
nature  of  a  premium,  (hall  be  given  or  paid  for  liberty  to  put  upon, 
er  deliver,  receive,  accept,  or  refufe  any  public  or  joint  flock,  or 
other  public  fee uri ties  whatfoever,  or  any  part,  fhare,  or  interefl 
therein,  and  alfo  all  wagers,  and  contracts  in  the  nature  of  wagers, 
and  all  contracts  in  the  nature  of  putts,  and  refufals,  relating  to  the 
then  prefent  or  future  price,  or  value,  of  any  fuch  (lock  or  ftcu- 
rities  as  aforefaid,  (hall  be  null  and  void,  to  all  intents  and  piir- 
pofes  whatfoever 5  and  all  premiums,  fum,  or  fums  of  money 
whatfoever,  which  (hall  be  given,  received,  paid,  or  delivered, 
upon  all  fuch  contracts  or  agreements,  or  upon  any  fuch  wagers, 
or  contracts  in  the  nature  of  wagers,  as  aforefaid,  fhall  be  reflorei 

(a)  7  Geo.  II.  c.  8.  and  made  perpetual  by  10  Geo.  II.  e.  8.  This  Jla- 
Me  is  frequently  called  Sir  John  Barnard9;  A9g  it  having  been  brought  into 
Parliament  and  framed  by  him*    • 
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and  repaid  to  the  perfon  orpesfons  who  {hall  give,  pay,  or  deliver 
the  fame,  who  (hall  be  at  liberty,  within  fix  months  from  and  after 
the  making  fuch  contraft,  or  agreement,  or  laying  any  fuch  wager, 
to  fue  for  and  recover  the  fame  from  the  perfon  or  perfons  to 
whom  the  fame  is  or  (hall  be  paid,  or  delivered,  with  double  cofts 
of  fuit,  by  aftion  of  debt,  founded  on  this  aft,  to  be  profecuted  in 
any  of  His  Majefty's  courts  of  record,  in  which  aftion  no  eflbin, 
protection,  wager  of  law,  or  more  than  .one  imparlance  (hall  be 
allowed ;  and  it  (hall  be  fufficient  therein  for  the  plaintiff  to  al- 
ledge  that  the  defendant  is  jndebted  to  the  plaintiff,  or  has  received 
to  the  plaintifFs  ufe  the  money  or  premium  fo  paid  or  received, 
whereby  the  plaintiff's  aftion  accrued  to  him,  according  to' the 
form  of  this  fta'tute,  without  fetting  forth  the  fpecial  matter." 

And  for  the  better  difcovery  of  the  monies,  or  premium,  which 
ftiall  be  given,  paid,  or  delivered,  and  to  be  fued  for  and  re- 

'  covered  as  aforefaid,  if  is  enafted,  by  the  fecond  fe£iion  of 
the  aft    "  that    all  and  every  the  perfon  or   perfons,  who,  by 

'  virtue  of  this  prefent  aft,  (hall  or  may  be  liable  to  be  fued  for 
the  fame,  fliali  be  obliged  and  compellable  to  anfwer,  upon  oath, 
fiich  bill  as  (hall  be  preferred  againfl  him  or  them,  in  any  court  of 
equity,  for  difcovering  any  fuch  contraft  or  wager ;  and  the  fum 
of  money,  or  premium,  fo  given,  paid,  or  delivered*  as  aforefaid.'* 
But  by  feftion  3,  it  is  provided,  always,  "  that  the  plaintiffs,* re- 
lators, or  informers  in  fuch  bill  (hall  and  do,  (at  the  fame  time  of 
bringing  or  filing  fuch  bill)  give  good  and  fufficient  fecurity  to 
anfwer  and  pay  the  defendants  in  fuch  bill  full  cofts  of  fuit,  in  cafe 
fuch  cofts  (hall  be  adjudged  to  the  defendants  *,  and  that  no  perfon 
fhall  be  obliged  to  appear,  or  to  anfwer  fuch  bill  until  fuch  fecurity 
is  .given." 

By  feftion  4.  it  is  further  enafted,  "  That  all  and  every  perfon, 
qt  perfons  whatfoever,  who  (hall  enter  into,  nuke,  or  execute  any 
fuch  contraft,  bargain,  or  agreement,  upon  which  any  premium, 
pr  confideraxion  in  the  nature  of  a  premium,  (hall  be  given  or  paid 
forliberty  to  put  upon,  or  to  deliver,  receive,  accept,  or  refufe  any 
public  or  joint  (lock,  pr  other  public  fecuritics  whatfoever,  or  any 
part,  (hare,  or  intcreft  therein,  or  any  contraft,  or  bargain,  in  the 
nature  of  putts  and  rcfufals,  as  aforefaid,  or  fliali  lay  any  fuch 
wager,  or  make  any  fuch  contraft  in  the  nature  of  a  wager,  as 
aforefaid,  (except  fuch  perfon  or  perfons  who  fliali  aftualJy  and 
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loud fid*%  without  covin  or  collufion,  fue,  and  with  effeS  profc- 
cute  for  the  recovery  of  the  money  or  premium  given,  delivered,  or 
paid  by  him,  her,  or  them,  as  aforefaid  *,  and  alfo  except  fuch  per* 
fon,  or  perfons,  who  ihall  voluntarily,  before  any  adion  or  fuit 
commenced,  adually  and  bond  fidey  without  covin  or  collufion, 
repay  or  tender,  before  one  or  more  witnefs,  or  witnefles,  fuch 
money,  or  premium,  as  he,  (he,?or  they  fhall  have  had,  taken,  re- 
ceived, or  been  paid,  as  aforefaid,  and  alfo  except  fuch  perfon, 
or  pcrfons,  who  (hall  difcover  fuch  tranfadion,  in  any  court  of 
equity,)  (hall  forfeit  and  pay  the  fum  of  500/.;  and  alfo  all  and 
every  brokers,  agents,  fcriveners,  or  other  perfons  negotiating, 
tranfading,  or  writing  any  fuch  contract,  bargain,  or  agreement, 
as  aforefaid,  (hall  like  wife  forfeit  and  pay  the  fum  of  500/. ;  which 
faid  penalties  (hall  and  may  be  recovered  by  adion  of  debt,  bill, 
plaint,  or  information,  in  any  of  his  Majefty's  courts  of  record 
at  Wejtminftery  in  which  no  eflbin,  privilege,  prote&ion,  or  wager 
of  law,  or  more  than  one  imparlance  (hall  be  allowed;  one 
moiety  thereof  to  the  ufe  6f  His  Mujefty,  his  heirs,  and  fuccef- 
fors;  and  the  other  moiety  thereof  to  the  ute  of  him,  her,  or  them, 
who  (hall  fue  for  the  fame." 

And   for   preventing   the  evil  praflice   of  compounding,  or 
making  up   differences  for   (locks,   or  other  fecurities  bought, 
fold,  or  at  any  time  hereafter  to  be  agreed  fo  to  be,  the  5th  fee- 
tion  of  the  a&  enads,  "  That   no  money,   or  other  confider- 
ation  whatfoever,  (except  as  hereinafter  is  provided,  (hall-  be  vo- 
luntarily given,  paid,  had,  or  received,  for  the  compounding, 
fatisfying,  or  making  up  any  difference  for   the  not  transferring 
having  or  receiving  any  public  or  joint  (lock,  or  other  publie  fe- 
curities, or  for  the  not  performing  of  any  contrad,  or  agreement, 
fo  ftipulated  and  agreed  to  be  performed  ;  but  that  all  and  every 
fuch  contraft  and  agreement  (hall  be  fpecjiKcalhy  performed  and 
executed  op  all  (ides,  and  the  (lock  or  feeurtty  thereby  agreed  to 
be  afligned,  transferred,  or  delivered,  (hall  be  aftually  fo  done, 
apd  the  money  or  other  confideration  thereby  agreed  to  be  given 
and  paid  for  the  fame,  Hi  all  alfo  be  aflually  and  really  given  and 
paid  ;  and  all  and  every  perfon  and  perfons  whatfoever  who  (hall 
voluntarily  compound,  make  up,  pay,  fatisfy,  take,  or  receive  fuch 
difference- money,  or  other  confideration  whatfoever,  for  the  not 
delivering,  transferring,  afligning,  having,  or  receiving  fuch  (lock, 
or  other  fecurity,  fo  to  be  agreed  to  be  delivered,  transferred,  af- 
fipnedj  had  or  received;  as  aforefaid  (except  in  the  manner  hero- 
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inafter  provided)  (hall  forfeit  and  pay  the  fum  of  ioo/.  to  be  re- 
covered by  action  of  debt,  bill,  plaint  or  information,  in  any  of 
His  Majefty's  courts  of  record  at  Weftminfter%  in  whick  no  effoin, 
privilege,  protection,  or  wager  of  law,  or  more  thail  one  impar- 
lance (hall  be  allowed ;  one  moiety  thereof  to  the  ufe  of  his  Ma- 
jefty,  his  heirs  and  fucceflbrs,  and  the  other  moiety  to  the  ufe  of 
him,  her,  or  them  who  (hall  fue  for  the  fame." 

By  the  6th  fection  it  is  provided,  neverthelefs9  "That  no  per- 
fon,  or  perfons,  who  (hall  fell  any  public  or  joint  flock,  or  other 
public  fecurities,  to  be  delivered  and  paid  for  on  a  certain  day,  and 
which  (hall  be  refufed  or  neglected  fo  be  paid  for,  according  to 
fuch  agreement,  &al"l  be  obliged  to  transfer  the  fame :  but  it  (hall 
and  may  be  lawful  for  fuch  perfon,  or  perfons,  to  fell  fuch  ftock, 
or  other  fecurities,  which  (hall  be  fo  refufed  or  neglected  to  be 
paid  for,  to 'any  other  perfon,  or  perfons,  for  the  beft  price  which 
can  be  obtained,  and,  after  fuch  fale,  to  receive  (if  the  parties  can 
agree)  or  to  recover,  as  aforefaid,  from  the  perfon  or  perfons  who 
firft  contracted  for  the  fame,  all  the  damage  which  (hall  be 
fuftained  thereby." 

And  by  the  7th  fectlon  it  is  alfo  provided,  "  That  it  (hall  and 
may  be  lawful  to  and  for  any  perfon,  or  perfons,  who  (hall  buy 
any  public  or  joint  ftock,  or  other  public  fecurities,  to  be  accepted 
and  paid  for  on  a  future  day,  and  which  (hall  be  refufed,  or 
neglected  to  be  transferred,  to  buy  the  like  quantity  of  fuch  (lock, 
or  other  public  fecurities,  of  any  other  perfon  or  perfons,  at  the 
current  market  price;  and  to  recover  and  receive,  after  fuch 
purchafe  and  acceptance,  (if  the  parties  can  agree)  from  the  per* 
fon  or  perfons  who  firft  contracted  to  fell  or  deliver  the  fame, 
the  damage  which  (hall  be  fuftained  by  reafon  of  the  not  deliver- 
ing or  not  transferring  fuch  ftock,  or  other  feurities ;  any  thing 
in  this  aft,  or  any  law,  ufage,  or  cuftom  to  the  contrary  notwith- 
ftanding." 

.  The  8thJ  fection  of  this  act,  after  reciting*  "  Whereas  it  is 
a  frequent  and  mifchievous  practice  for  perfons  to  fell  and  difpofe 
of  (locks,  or  other  fecurities,  of  which  they  are  not  pofiefled," 
enacts,  "  That  all  contracts  and  agreements  whatfoever  which 
(hall  be  made  or  entered  into,  for  the  buying,  felling,  affigning, 
or  transferring  of  any  public  or  joint  ftock,  or  docks,  or  other 
public  fecurities  whatfoever,  or  of  any  part,  (hare,  or  intereft 

therein, 
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therein,  whereof  the  perfon  or  perfons  contra&fag  or  agreeing, 
or  on  whofe  behalf  the  contrail  or  agreement  (hall  be  made,  to 
fell,  affign,  and  transfer  the  fame,  (hall  not,  at  the  time  of  malripg 
fuch  contrail  or  agreement,  be  a&ually  poflefled  of,  or  entitled 
onto  in  his,  her,  or  their  own  right,  or  in  his,  her,  or  their  own 
name,  or  names,  or  in  the  name  or  names  of  a  truftee,  or  truftees, 
to  their  ufe,  {hall  be  null  and  void,  to  all  intents  or  purpofe* 
whatfoever 5  and  all  and  every  perfon  and  perfons  whatfoever  con- 
trailing  or  agreeing!  or  on  whofe  behalf,  and  with  whofe  confent 
any  contrail  or  agreement  (hall  be  made  to  fell,  affign,  or  trans- 
fer any  public  or  joint  (lock  or  docks,  or  other  public  fecurities, 
whereof  fuch  perfon  or  perfons  (hall  not,  at  the  time  of  making 
fuch  contract  or  agreement,  be  adually  poflefled  of,  or  entitled 
unto,  in  his,  her,  or  their  own  name  or  names,  or  in  the  name  or 
names  of  a  truftee  or  truftees,  to  their  ufe,  or  their  own  right,  as 
aforefaid,  (hall  forfeit  and  pay  the  fum  of  500/*  to  be  recovered 
by  aftion  of  debt,  as  aforefaid  *  one  moiety  thereof  to  the  ufe  of 
His  Majefty,  and  the  other  moiety  thereof  to  the  ufe  of  him,  her, 
or  them  who  (hall  fue  for  the  fame :  and  all  and  every  broker  or 
brokers,agent  or  agents,  who  (hall  negotiate,  tranfaft,  or  intermeddle 
in  the  making,  or  procuring  to  be  made,  any  fuch  contrail,  or 
agreement,  as  aforefaid,  and  (hall  know  that  the  perfon,  or  per- 
fons, by  whom  or  on  whofe  behalf  fuch  contrail  or  agreement 
{hall  be  made,  is  or  are  not  poflefled  of,  or  entitled  unto,  the  (lock 
or  fecurity  concerning  which  fuch  contrail  or  agreement  (hall  be 
made,  in  his,  her,  or  their  own  name  or  names,  or  in  the  name 
or  names  of  a  truftee,  or  truftees,  for  their  ufe  or  right,  (hall, 
for  every  fuch  offence,  forfeit  and  pay  the  fum  of  100/.  to  be 
recovered  by  a£tion  of  debt,  as  aforefaid." 

By  the  9th  feQion  it  is  ena&ed,  "  That  all  and  every  broker 

or  brokers,  or  other  perfon  or  perfons,  who  (hall  negotiate  or  aft 

as  a  broker,  receiving  brokerage  in  the  buying,  felling,  or  other- 

wife  difpoGng  of  any  of  the  faid  public  01  joint  docks,  or  otljer 

public  fecurities,  (hall  refpeftively  keep  a  book  or  regifter,  which 

fhall  be  called  the  broker's  book ;  in  which  faid  book  he  and  they 

ihall  fairly,  juftly,  and  truly  enter  all  contrails,  agreements  and 

bargains,  that  he  or  they  (hall,  from  time  to  time,  make  between 

an  j  perfon  or  perfons  whatsoever,  on  the  day  of  the  making  fuch 

contrail  or  agreement,  together  with  the  names  of  the  principal 

parties,  as  well  buyers  as  fellers,  and  alfo  the  day  of  making  fuch 

contrail, 


I 
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contraft  or  agreement,  to  the  intent  and  purpofe  that  fuch  broker 
or  brokers,  and  other  perfon  or  perfons  ailing  or  negotiating  as 
fuch,  as  aforefaid,  (hall,  from  time  to  time,  produce  fuch  book 
or  regifter,  when  thereunto  lawfully  required :  and  in  cafe  fuch 
broker  or  brokers,  or  any  other  who-  (hall  negotiate,  or  aft  as  a  bro- 
ker, as  aforefaid,  in  relation  to  any  of  the  faid  matters,  (hall  not  keep 
foch  book  or  regiftcr,  or  (hall  wilfully  omit  to  enter  therein, 
fairly,  juftly,  and  truly,  any  fuch  con t raft,  bargain  or  agreement 
as  aforefaid,  he  or  they  (hail,  for  every  fuch  offence  or  omiflion, 
forfeit  and  pay  the  fum  of  50/.  to  be  recovered  by  aftioivof  debt, 
a*  aforefaid." 

By  the  10th  feftion  it  is  provided  "  That  nothing  in  this  a<5 
contained  (hall  extend,  or  be  conftrued  to  extend  to  any  contrafts 
or  agreements  for  the  purchafe  or  fale  of  any  (lock,  annuities,  or 
other  public  fecurities,  10  be  made  with  the  privity  of  the  Ac- 
countant-General of  the  Court  of  Chancery^  in  purfuance  of  any 
decree  or  order  of  the  faid  court 5  but  that  all  fuch  contrafts  and 
agreements  may  be  made  and  performed  in  the  fame  manner  as 
they  might  have  been,  if  this  aft  had  never  been  made." 

And  by  the  nth  feftion  it  is  alfo  provided  and  enafted,,c<That  no-* 
thing  in  this  aft  contained  (hall  extend,  or  be  conftrued  to  extend,  to 
Binder  or  prevent  any  perfon  or  perfons  from  lendinganyfumorfums 
of  money  on  any  public  or  joint  flocks,  or  other  public  fecurities 
whatfoever,  or  any  part,  (hare,  or  intereft  therein,  or  to  prevent  or 
hinder  any  defeasance, contraft  or  agreement  being  made  or  entered 
Into  for  the  re-delivering,  affignin'g,  or  transferring  fuch  public  or 
Joint  (lock,  or  other  public  fecurities,  or  any  part,  (hare,  or  intereft 
therein,  upon  the  re-payment  of  the  fum  or  fums  of  money  which 
JhaUhave  been  lent  and  borrowed  thereupon,  with  intereft  for  the 
feme,  fo  as  no  premium,  or  other  confideration  whatfoever  be  paid 
to,  or  received  by  the  perfon  or  perfons  lending  fuch  money,  for 
or  in  confideration  of  fuch  loan,  more  than  legal  intereft." 

Upon  the  6th  feftion  of  this  aft  it  has  been  determined,  that 
to  recover  damages  agamft  one  who  had  refufed  to  accept  and  pay 
for  ftockagreed  to  be  fold  to  him,  it  is  neceflary  to  prove  an  aftual 
transfer  of  'the  (lock  to  fome  other  perfon,  before  the  aftion 
brought  5  and  proof  alone  of  a  contraft  to  fell  to  fuch  other  per- 
fon before  the  aftion  brought,  though  followed  up  by  an  aftual 
transfer  afterwards,  is  not  fufficient  to  fuftain  the  aftion. 

Thus, 
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Thus,  in  the  cafe  of  Heclfcber  and  others  v.  Gregory  (3)  whidh 
was  an  a£tion  of  ajfumpfit  wherein  the  plaint  ffs  declared!  that,  at 
the  times  of  making  the  feveral  fales  and  offers  of  transfer  after- 
mentioned,  viz.  on  the  5th  of  May>  1803,  they  were  entitled  tm 
the  intcreft  or  (hare  of  1600/.  (lock  3  per  cent.  cons,  ft  a  riding  in  the 
books  of  the  Bank  of  England,  in  the  name  of  Daniel  Eliafon,  as 
their  truftec  ;  and  being  fo  entitled,  it  was  agreed  between  thera. 
and  the  defendant  that  the  plaintifFb  bargained  to  fell,  arfd  the  de- 
fendant to  buy  of  them,  their  intereft  in  the  faid  ftock,  at  Ac 
price  of  70$/.  for  money  ;  and  the  faid  ftock  was  to  be  transfer- 
red on  that  day  into  the  name  of  the  defendant;  and  he  was  them 
to  pay  the  price  of  the  fame  to  the  plaintiffs :  and  the  faid  agree-  1 
znent  being  fo  made,  afterwards,  &c.  in  confideration  that  the 
plaintiffs,  at  the  in  fiance  of  the  defendant,  had  promifed  to  per- 
form the  faid  agreement  in  every  thing  on  their  parts  to  be  per- 
formed, the  defendant  promifed  to  the  plaintiffs  to  perform  every 
thing  on  his  part,  &c.     The  plaintiffs  then  averred  that  they,  oa 
the  (aid  5th  day  of  May,  1803,  were  ready  and  willing  to  trans- 
fer the  ftock  at  the  price  aforefaid,  and  in  purfuance  of  the  fatd 
fale  ;  and  did  then  and  there,  in  due  manner,  tender  and  offer  to 
transfer  the  fame,  &c.  to  the  defendant,  according  to  the  faid  fakr, 
and  to  make  the  proper  entries,  &c.  in  the  books  of  the  Bank,  Sec* 
of  ail  which  premifes  the  defendant  then  and  there  had  notice, 
and  was  then  and  there  requested  40  accept  and  pay  for  the  faid 
ftock  ;  but  the  defendant  then  and  there,  and  from  thence  hither- 
to has  refufed  to  accept  the  faid  transfer,  or  take  the  intereft  fo 
ibid  to  him,  or  pay  for  the  fame,  according  to  the  faid  fale.    And 
then  the  plaintiffs  averred,  that,  from  the  time  of  their  making 
fuch  tender  and  offer  as  aforefaid  until  the  commencement  of  this 
fuit,  they  were  unable  to  fell  the  faid  ftock,  or  any  part  of  it,  at  or 
for  the  price  or    rate  aforefaid.     And  the   plaintiffs  afterwards, 
and  before  the  commencement  of  this  fuit,  viz.  on  the  9th  olJum% 
1803,  fold  the  faid  ftock  at  a  lefs  price  than  aforefaid,  viz.  for 
58V.  per  cent.  &c.     There  were  other  counts,  laying  the  fame 
tianJacXion  iu  different  ways  ;  concluding  to  the  plaintiff's  da- 
mage, &c. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.,  at  Guildhall,  it 
appeared,  that  the  plaintiffs,  who  refided  abroad,  had  written  to 
(heir  agent,  Mr,  Eliafon,  on  the  2 ad  of  April)  1803,  advifing 

(J)  4  Eafi  Rep.  607, 
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to  fell  out  their  (lock  as  foon  as  (locks  rofe  to  a  certain  price :  and 
an  opportunity  offering  for  this  purpofe  on  the  5  th  of  May%  upon 
intelligence  then  fuppofed  to  have  been  communicated  by  one  of 
His  Majefty's  fecretaries  of  (late,  to  the  Lord  Mayor  of  London* 
purporting  that  all  differences  fubfifting  between  this  country  and 
Frame  were  happily  terminated 5  (a  letter  which  very  foon  after- 
wards turned  out  to  be  a  forgery ;)  in  confequence  of  which  the 
flocks  fuddenly  rofe  to  70}/.     EJiafon's  broker  contracted  for  the 
dale  of  the  (lock  at  that  price  to  the  defendant,  and  a  transfer  was, 
on  the  fame  day,  dire&ed  to  be  made  to  him ;  and  the  ticket  n£- 
ceflary  for  making  the  transfer  was  given  in  at  the  Bank.     But 
before  fuch  transfer  could  be  made,  the  fraud  was  discovered, 
and  the  defendant  refufed  to  execute  his  bargain,  though  the 
flock  was  formally  tendered  to  him  on  the  fame  day.    In  confe- 
quence of  the  defendant's  rcfufaj/  Eliafon  wrote  to  his  principals 
abroad,  the  plaintiffs,  and,  oil*  the  receipt  of  their  anfwer,  the 
plaintiff's  broker  received  dire&ions  to  fell  the  (lock  on  the  9th  of 
June  following;  and  a  contra&  of  fale  was  then  accordingly  made 
to  a  Mr.  Cope,  for  57$/.  ex.  div.  \  but  as  the  (locks  were  then 
fhut,  no  transfer  coyld  be  made,  nor  was  any  in  fad  made  till  the 
opening  on  the  6th  oi  July,  1803.  The  declaration  was  of  Trinity 
Term  1803,  and  the  memorandnm  on  the  Nifi  Prius  recordfwas  of 
the  25th  of,  June,  to  which  day,  of  courfe,  the  commencement  of 
the  a&ion  related*     Lord  EUenborougb  was   of  opinion  that  an 
a&ual  re-fale  and  transfer  were  neceffary  by  the  flat.  7  Geo.  II. 
c.  8.  to  the  maintenance  of  the  a&ion  $  and  that  the  mere  coft- 
tra&  of  fale  which  took  place  on  the  9th  of  June  was  not  Ef- 
ficient in  itfelf,  without  the  a&ual  transfer,  which  was  the  com* 
pletion  of  the  fale,  which  was  not  made  till  after  the  commence* 
ment  of  the  a&ion.     He  therefore  nonfuited  the  plaintiff;  but  a 
ruk  nifi  was  afterwards  obtained  for  fetting  afide  the  nonfuit,  and 
having  a  new  trial ;  which  was  moved  on  the  grounds,  I  ft,  that  an 
a&ual  transfer  was  not  neceflary  to  fupport  the  a&ion  ;  or,  2dly, 
if  it  were,   yet  that,  when  made,  it  would  relate  to  the  time  of 
the  fale,  which  was  before  the  a&ion,  and  the  only  thing  required 
by  the  ftatute  to  fuftain  the  a&ion. 

The  Court  were  of  opinion  that  an  a&ual  transfer  was  necef- 
fary  to  fupport  the  a&ion ;  and  for  want  of  fuch  transfer  before 
the  a&ion  brought,  the  plaintiff*  could  not  fuftain  the  a&ion. 

Lord  Ellenborough,  Ch.  J.  faid,  "  The  obje&  of  the  a&  was  to 

prevent  radically  all  dealings  in  dock  by  perfons  who  were  not 

.     2  proprietors, 
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proprietors,  and  who  fhould  not  actually  make  a  transfer  of  their 
intereft  in  the  ftock.  And,  therefore,  to  entitle  the  proprietor 
to  recover  damages  in  any  cafe  for  the  non-performance  of  a  con* 
tract  for  the  purchafe  of  his  ftock,  he  muft  either  fpecificaliy 
cany  that  contrail  into  execution,  by  firft  making  a  transfer  to 
the  party,  with  whom  he  contracted,  according  to  the  5th  fee* 
tion,  or,  in  cafe  of  the  infolvency  or  inability  of  the  latter,  by  firft 
making  an  actual  transfer  to  a  fubftituted  purchafer,  according  to 
the  provifion  of  the  6th  fedion 5  and  then  he  may  recover  the 
difference  againft  the  original  contractor.  But  in  no  cafe  (hall 
any  confideraiion  be  voluntarily  paid  for  the  compounding  any 
difference  for  the  not  transferring  ftock ;  but  there  muft  be  an 
actual  transfer :  and  then  .the  difference  between  the  purchafe- 
money  contracted  for,  and  that  actually  received,  ihall  be  the 
meafure  of  damage  to  be  recovered.  The  5th  fection  requires 
that  the  cpntrad  (hall  be  fpecificaliy  performed :  but  that  cannot 
be  faid  to  be  a  fpecific  performance  where  any  thing  executory,, 
remains  to  be  done.  The  ftock  agreed  to  be  affigned,  transferred 
or  delivered,  (hall  be  actually  fo  done.  The  money,  too,  agreed 
to  be  given  (hall  be  actually  and  really  given  or  paid.  The  6th 
fection  merely  enables  the  proprietor  to  fubftitute  another  pur- 
chafer in  lieu  of  him  with  whom  he  had  contracted,  and  who  had 
refufed  or  neglected  to  pay  for  the  ftock ;  but  that  is  to  be  done 
in  the  fame  manner,  by  an  actual  fale  and  transfer,  and  then 
the  price  actually  paid,  compared  with  that  which  which  was 
contracted  to  be  paid,  is  to  form  the  meafure  of  damages  for  the 
non- performance  of  the  original  contract.  The  aft  fays,  that 
after  fuch  fale  the  party  (hall  receive  or  recover  the  damage  ;  but 
that  cannot  be  till  after  the  completion  of  the  contract  of  fale 
whjch  is  by  the  transfer.  In  each  cafe  provided  for  by  the  act 
there  muft  be  a  fpecific  contract  of  fale  executed  j  and  when  the 
contract  of  fale  is  thus  perfected,  the  difference  is,  that  the  party 
is  entitled  to  recover  in  damages  againft  the  perfon  with  whom  he 
had  contracted,  and  who  had  refufed  to  perform  his  contract- 
The  words  are,  "  That  no  perfon  who  ihall  fell  any  ftock,"  Ac.  M 
There,  indeed,  the  word  fell  is  not  ufed  in  its  proper  fenfe,  as 
denoting  a  perfect  and  complete  fale,  but  in  a  loofer  fenfe,  as  de- ' 
noting  a  contract  for  fale,  an  inchoate  fale,  as  it  may  be  called, 
one  to  be  perfected  afterwards  by  an  actual  transfer ;  for  the 
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datrfc  goes  on  to  fay,  that  no  perfon  who  (hall  fell  (lock  "  to  bfr 
•.  delivered  and  paid  for  on  a  certain  day,  and  which  fhall  be  rc- 
m  fafed  or  neglefted  to  be  paid  for  according  to  fuch  agreement, 
•  (ball  be  obliged  to  transfer  the  fame  ;*'  but  he  may   fell  fuch 
m  dock  to  any  other  perfon,   &c,  and,   after  fuch  fale,  receive 
cr  recover  from  the  firft  contraftor  the  damages  fuftamed  by  his 
Ineach  of  .com  raft.     But   the  whole  context  and  fpirit  of  the  aft 
fcws  that  by  the  word  fale,  in  the  latter  part,  was  meant,  not  ! 
merely  a  contraft  of  fale,  but  a  fale  properly  fo  called,   followed 
apand  perfected  by  an  aftual  transfer :  for  otherwife  the  whole 
foiky  of  the  aft  might  be  defeated,  as  a  man  might  make  twenty 
enotrafts  of  fale  of  the  fame  ftock,  and  fatisfy  the  words  of  the 
a£ft»  by  ftipulating  for  *  is  many  contrafts  of  refale/  paying  or  re- 
canting the  difference,  without  the  ftock  being  ever  aftually  tranf- 
fcned  out  of  his  own  name.     But  there  can  be  but  one  transfer 
dr  the  fame  flock  ;  and  that  was   the  fecurity  intended  by  the 
fegjiJature  for  the  reality  of  the  tranfaftion.    Here  it  unfortunately 
laaflpened  that  the  ftock  was   (hut  at  the  time  when  the  con- 
toft  of  fale  was  made,  in  confequence  of  which    no  transfer 
could  be  made  of  it  at  the  time :  but  we  cannot  fupply  the  omif- 
fiorx;  and,   for  want  of  fuch  transfer  before  the  aftion  brought, 
Hue  requifite  of  the  aft  has  not  been  complied  with,  and  the 
plaintiff  cannot  fuftain  his  aftion. 

Grofr,  J.  "  The  ftatute  was  meant  to  prevent  all  gambling 
speculations  in  the  (locks,  and  that  damages  for  non- performance 
of  contrafts  for  the  fale  of  (lock  fhould  only  be  computed  upon 
real  tranfaftionSr  And  for  this  purpofe  no  method  could  be  more 
effeftual  than  requiring  an  aftual  transfer  of  the  (lock  before  any 
aftion  for  damages,  for  the  breach  of  any  contraft  for  the  fale  of 
it,  could  be  maintained.  And  this  is  what  the  aft  requires  to  be 
done.  Therefore,  where  ftock  has  been  contraftcd  to  be  fold, 
and  it  is  afterwards  refufed  to  be  accepted  and  paid  for,  the  aft 
requires  that  it  (hall  firft  be  fold  to  fome  other  perfon  before  any 
aftion  can  be  brought  for  the  breach  of  the  firft  contraft.  This* 
from  the  whole  view  of  the  aft,  and  comparing  the  fevefal  claufes 
together,  muft  be  meant  of  a  fale  followed  up  and  perfefted  by 
ao  aftual  transfer;  without  which  the  objeft  of  the  legiflature 
could  not  be  attained.*' 

Lawrtncr,  J.  The  6th  feftion,  it  muft  be  confefled,  is  rather 
awkwardly  worded :  for  though  in  other  parts  of  the  aft  the  franf- 
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fer  is  exprcfsly  mentioned,  yet  it  is  not  in  terms  required  in  that 
part  of  the  claufe  on  which  this  queftion  arifes.     A  contraft  of 
fale  may,  indeed,  be  complete  before  the  transfer  of  the  ftock  ; 
and,  by  virtue  of  fuch  a -contraft;  the  owner  would  be  com- 
pellable to  make  a  transfer,  in  orjder  to  complete  the  fale ;  and  fo 
the  aft  confiders  it  :  for  if  the  buyer  negleft  or  refufe  to  pay  for    ' 
his  bargain,  the  aft  abfolves  the  feller  from  transferring  the  ftock 
to  him ;  and  in  that  fenfe  the  fale  and  the  transfer  of  the  ftock 
may  be  different :  yet,  taking  the  whole  aft  together,  the  legis- 
lature, by  the  word  fale,  ("  after  fuch  fale,")  mult  have  intended 
a  (ale,  followed  up  and  perfefted  by  a  transfer  ;  otherwife  the  «b- 
jeft  of  the  law  might  be  defeated.  The  5thfeftion  provides  for  the 
cafe -between  the  original  parties  te'the  contraft  •,  and  then  there  is 
an  exprefs  provifion  that  the  ftock  mail  be  transferred.    The  6th 
feftion  provides  for  the  cafe  where  the  ftock  is  refufcd  to  bepai4  , 
for  by  the  buyer ;  and  it  enables  the  feller  to  withhold  the  trans- 
fer, and  fell  to  another;  and,  after  fuch  fale,  gives  the  remedy  for 
damages  againft  the  original  contraftor.     Still  keeping  in  view, 
therefore,  the  neceffity  of  a  real  tranfaftion,  this  claufe  merely 
enables  the  feller  to  fubftitute  another  purchafer  in  lieu  of  the 
firft,  who  had  made  default  in  payment :  and  it  is  clear,  by  the  5th 
claufe,  that  there  mud  have  been  a  transfer  to  him.     Then  again* 
under  the  7th  feftion,  which  gives  a  remedy  to  the  buyer  to  whom 
the  ftock  is  refufed  to  be  transferred,  it  is  clear  that  no  aft  ion  can 
be  maintained  till  after  the  purchafe  and  acceptance  of  other  like 
ftock ;  and  the  damages  are  given  againft  the  feller,  for  not  de-  ' 
fivering  or  transferring  the  ftock,  or  other  fecurities.    Therefore^ 
conftruing  the  whole  together,,  it  is  evident  that  the  legiflature 
meant  that  the  aftual  transfer  of  the  fame,  or  other  ftock.  Ihould 
precede  the  aftion  for  the  recovery  of  damages,  for  the  not  buying 
or  not  felling  ftock,  contfafted  to  be  bought  or  fold-    There 
could  be  no  reafon  for  putting  the  buyer  and  feller  in  different 
fituations,  with  regard  to  their  refpeftive  remedies,  for  a  breach 
of  the  fame  contraft  ;  more  efpecially  as  it  is  evident  that  the  le- 
giflature looked  to  the  aftual  transfer  of  the  ftock,  as  the  means 
to  provide  againft  gambling  fpeculations." 

Le  Blanc,  J.  "  It  is  no  uncommon  thing,  in  the  conftruftioa 
of  ftatutes,  to  give  different  meanings  to  the  fame  word  ufed  in 
different  parts  of  an  aft,  where  it  is  clearahat  it  is  ufed  in  a  dif- 
ferent {gnfe.     Here  the  legiflature,  in  the  firft  part  of  xhe  6th 

claufe, 
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elaufe,  has  ufed  the  word  fell  to  mean  a  contract  to  fell ;  and  in 
the  latter  part  they  have  ufed  it  to  mean  a  fale  completed  by  a 
transfer.  And  this  is  evident  from  comparing  that  with  the 
5th  and  7th  claufes.  The  object  of  the  legiflature  certainly  was 
to  prevent  gambling  transactions  in  the  funds  by  perfons  making 
pretended  bargains  for  the  purchafe  of  (lock,  when  no  dock  was, 
in  fact,  transferred,  but  only  the  differences  of  the  prices  fettled 
at  the  appointed  tim.es.  It  is  therefore  provided!  that  no  perfon 
(hould  be  entitled  to  recover  damages  againft  another,  as  for  re* 
filling  to  buy  or  fell  (lock,  except  there  was  a  convincing  proof 
given  that  the  parties  were  fair  and  bond  fide  buyers  and  fellers  of 
the  (lock,  by  their  having  refpe&ively  put  themfelves  fairly  into 
the  condition  they  affumed  to  contract  for,  by  an  actual  transfer, 
in  the  cafe  of  a  feller  of  the  ftock  which  he  had  contracted  to  fell, 
or  in  that  of  a  buyer,  by  the  actual  acceptance  and  receipt  of  the 
fame  quantity  of  flock  which  he  had  before  agreed  to  purchafe. 
And  fuch  transfer  was  ^looked  to  as  the  criterion  of  a  fair  tranf* 
aft  ion  for  the  purchafe  or  fale  of  flock  :  for  otherwife  a  man  who 
had  made  one  contract  for  fale  Which  had  been  broken,  and  for 
which  he  fought  to  recover  damages,  might  make  a  contract  for 
the  fale  for  the  purpofe  of  trying  his  caufe,  and  ascertaining  his 
damages,  with  a  (tipulation  for  a  re-fale  of  the  fame  flock  to  him, 
after  the  purpofe  was  anfwered.  And  thus,  after  all,  the  cafe 
would  turn  out  to  be  one  of  thofe  very  transactions  which  the 
legiflature  meant  to  prevent." 

So,  in  an  action  for  not  accepting  ftock  agreed  to  be  transferred 
on  requeft,  an  averment  that  the  plaintiff  was  ready  and  willing 
to  transfer,  and  requefled  the  defendant  to  accept  the  ftock  which 
he  refufed,  can  only  be  fatisfied  by  fhowing  an  aEtual  tender  and 
refpfal,  or  that  the  plaintiff  waited  at  the  Bank,  on  the  day  when 
it  was  underftood  that  the  transfer  was  to  be  made,  until  the 
clofe  of  the  books,  which  was  the  lateft  time  when  the  transfer 
could  be  made.  But  in  fuch  action  it  does  not  feem  neceffary  for 
the  plaintiff  to  (how  that  he  transferred  the  ftock  to  another  at 
the  next  poffible*  transfer  day,  after  default  made  by  the  principal 
contractor,  provided  the  ftock  were  transferred  before  the  action 
brought:  though,  if  the  plaintiff  might  have  obtained  more  for* 
the  ftock  by  a  fale  on  any  intermediate  day,  between  the  original 
default  and  the  actual  fale,  that  will  go  in  the  reduction  of  the- 
damages  fuftained  by  the  plaintiff  by  fuch  default. 

Thus, 


I 
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i  Thus,  in  the  cafe  of  B or Jenave  v.  Gregory,  (d)  the  firft  count  of 

F  the  declaration  dated,  that  the  plaintiff,  on  the  5th  May,  1803* 

at,  &c.  was  pofleffed  of  iOoa/.  (lock   3  per  cents,  the  faid  (lock,* 
together  with  other  capital  (lock  of  the  plaintiff,  then  (landing  in 
,  his  name  in  the  books  of  the  Bank  of  England ;  arid  the  plaintiff 

being  fopoflcfied,  afterwards  fold  to  the  defendant  the  faid  1000/. 
dock,  for  69I  per  cent.%  and  then  and  there  promifed  the  de- 
fendant, that  he  (the  plaintiff*)   would  transfer  the  faid    1000A 
ftock  to  the  defendant,  in  the  faid  books  of  the  Bank,  upon  pay- 
ment, by  the  defendant,  of  the  faid  price  for  the  lame,  when,  the 
plaintiff  fliould  be  thereto   afterwards  requefted :  and,   in  con- 
fideration  of  the  premifes,  the  defendant  then  and  there  promifed 
the  plaintiff  to  accept  the  fame  (lock,  and  pay  for  the  fame  at  the 
rate  aforefaid,  when  the  defendant  (hould  be  thereunto  afterwards 
Tequefted.     The  plaintiff  then  averred  that  he  was  ready    and 
willing,  and  offered  to  transfer  the  faid  1000/.  fttfck  to  the  de- 
fendant, according  to  the  form  and  effeft  of  the  faid  contrail, 
upon  payment  by  him  of  the  (aid  price  for  the  fame ;  and  then 
and  there  requefted  the  defendant  to  accept  the  fame  ftock,  and 
pay  the  faid  price,  &c. :  yet  the  defendant  would  not,  when  (d 
requefted,  of  at  any  time,  accept  the  faid  ftoclc,  or  pay  the  price, 
&c. ;  burthen  arid  at  all  times  omitted  and  refufed  fo  to  do,  &c.  % 
by  rfeafon  whereof  the  plaintiff  was^  obliged  to  fell  and  transfer, 
and  has  fold  and  transferred  the  faid  1000/.  ftock  for  a  lefs  price 
than  that  for  which  he  had  Ibid  the  fame  to  the  defendant,  viz.  at 
64/. per  cents  being  the  beft  price  he  could  obtain  for  the  fame; 
to  the  plaintiff's  damage  of  fo  much,  &c.     At  the  trial,  at  Guild' 
ball,  before  Lord  Ellenborough,  Ch.  J.  the  evidence,  fo  far  as  it  was 
material  to  raifc   the  queftions  made,   was,  that  the   contraft 
for  the  fale  of  the  (lock  was  made  on  the  5th  of  May,  1803,-  * 
little  before  1 2  o'clock  at  noon  ;  but  there  was  no  proof  of  any 
dire&  application  made  to  the  defendant  to  accept  the  (lock  on 
that  day,  fior  was  it  fhown  that  the  plaintiff  had  waited  till  the 
clofing  of  the  transfer  books,  at  the  Bank,  for  the  defendant  to 
appear,  and  accept  the  transfer  of  it.     But  a  few  days  afterwards 
an  oflfer  was  made  of  the  ftock,  which  was  then  refufed  to.be 
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accepted  by  the  defendant,  alleging  that  the  contract  had  been 
made  under  an  imprefDon  of  the  truth  of  certain  public  intelli- 
gence of  peace,  communicated  to  the  Lord  Mayor %  which  after- 
wards turned  out  to  be  a  forgery ;  in  confequence  of  which  a  rc- 
folution  had'  been  entered  into,  by  the  members  of  the  (lock-ex- 
change, that  all  bargains  made  on  that  day  (hould  be  refcinded : 
and,  in  confequence  of  the  defendant's  refufal,  the  dock  was  af- 
terwards fold,  at  an  inferior  price,  on  the  1 2th  of  May9  there 
having  been  no  intermediate  rife  of  the  funds  between  the  5  th 
and  the  12th.  After  a  verdict  for  the  plaintiff  for  the  difference, 
two  quellions,  which  had  been  made  at  the  trial,  were  again  raifed, 
on  a  rule  for  fetting  afide  the  verdict ;  tift.  whether  it  was  not 
incumbent  on  the  plaintiff,  in  fupport  of  the  allegations  in  his  de- 
claration, to  prove,  either  an  actual  tender  of  the  (lock,  and  offer 
to  transfer  it  on  the  5  th  of  May,  the, .day  pn  which  it  was  con- 
traded  for ;  or  that  which  was  an  equivalent  in  law,  namely,  that 
the  plaintiff  waited  till  the  laft  moment  of  the  day  when  the  trans- 
fer books  at  the  Bank  were  clofed,  ready  to  have  made  the  trans- 
fer, if  any  perfon  had  been  prefent,  on  the  part  of  the  defendant, 
to  have  accepted  it  ?  2dly,  Whether,  in  order  to  entitle  the 
plaintiff  to  recover,  it  were  not  neceffary  for  him,  by  the  ftat* 
7  Geo.  2.  r.  8.  to  (how  an  adual  transfer  to  fome  other,  on  the 
next  transfer  day,  (which  was  the  6th.)  and  whether  a  tranf- 
fer  on  the  i 2th  were  fuffictcnt,  not  having  been  made  as  foon  as 
it  might  ? 

• 

With  refpect  to  this  laft.  qucftion,  the  Court  referved  it  for 
future  confideration,  when  it  might  be  put  in  a  more  folemn 
courfe  of  inveftigation,  in  the  fhape  of  a  fpecial  verdict,  or  upon 
a  bill  of  exceptions.  But  the  reporter  adds,  that  the  majority  of 
the  Judges  were  inclined  to  confider  that  the  Aft  of  Parliament 
did  not  require,  as  a  condition  precedent  to  maintaining  the  action 
for  damages  for  not  performing  a  contract  to  purchafe  and  ac- 
cept (lock,  that  the  proprietor  (hould,  on  the  defendant's  negleft 
o»  refufal  to  accept  the  (lock,  have  fold  it  to  another  on  or  be- 
fore the  next  transfer  day  after  fuch  default :  bat  it  merely  fay% 
that  it  (hall  be  lawful  for  him  to  fell  fuch  dock,  not  faying  when. 
And  it  was  fufficient,  they  intimated,  if  the  (lock  were  fold  and 
transferred  at  any  time  prior  to  the  commencement  of  the  action 
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tgainft  the  defendant  who  had  fo  made  default  1  especially  where 
due  diligence  had  been  ufed  by  the  proprietor,  as  the  jury  had 
found  in  this  cafe.  Though  if  the  ftock  had  rifen  in  value*  In 
the  intermediate  time  between  the  default  of  the  defendant  and 
the  time  when  the  ftock  was  actually  fold  and  transferred,  fo 
that  the  plaintiff  might  have  obtained  a  higher  price  than  that  for 
which  it  was  actually  fold,  but  lefs  than  the  price  contracted  for 
by  the  defendant,  they  thought  it  material  for  the  confederation 
of  the  jury,  in  a  fluffing  the  damages  1  becaufe  the  ftatute  directs 
that  the  party  injured  lhall  recover  from  the  perfon  who  fir  ft 
contracted  for  the  purchafe  of  the  ftock,  "  all  the  damage  which 
"  fliall  be  fuftained  thereby/'  that  is,  from  his  default ;  and  the 
damage  to  be  fuftained  thereby  does  not  neccffirily  mean  the  dif- 
ference of  the  price  on  the  day  of  the  actual  fate,  and  that  fat 
which  it  .was  contracted  to  be  fold:  for  if  he  might  hare  ob- 
tained more  at  any  intermediate  time,  he  may  not  be  faid  to  hat* 
thereby  fuftained  (that  is,  by  the  default  of  the  defendant,)  the 
damage  which  he  incurred  by  waiting,  but  by  his  o*n  default. % 
The  jury  therefore  were,  in  each  cafe,  to  inquire  whether  the 
plaintiff  might  not  liave  fold  fooper  than  he  did,  and  thereby  fared 
part  of  the  lofs. 

Lord  Ellenboroughy  Ch.  J.  faid,  «  The  plaintiff  cannot  fuftaia 
the  action  without  fliowing  a  tender  of  the  ftock  and  a  refufal,  or 
that  which  in  law  is  tantamount  to  a  tender  and  refufal.  That 
moil  be  by  Ihowing  either  an  actual  tender  and  refufal,  which  is 
not  pretended  to  have  been  done  in  this  cafe  till  after  the  5th  of 
May,  or  by  (bowing  that  the  plaintiff  ftaid  at  the  Bank  to  the  laft 
time  of  that  day  when  a  tender  could  have  been  made,  which 
was  fb  long  as  the  transfer  books  remained  open  \  and  that  he 
was  there,  ready  to  have  transferred,  if  the  defendant  had  been 
there  and  would  have  accepted  the  ftock.  From  the.  nature  of 
the  contract,  it  is  evident  that  it  was  meant  to  be  performed  on  the 
day  on  which  it  was  made,  for  the  price  was  calculated  accord- 
ingly, and  the  only  plaee  where  the  transfer  coutd  be  made  was 
at  the  Bank*  The  plaintiff,  therefore,  ought  to  have  (bown  that 
he  had  done  every  thing,  as  far  as  in  him  lay,  towards  the  execu- 
tion of  the  contract,  according  to  the  cafe  cited,  by  waiting  till  the 
final  defe  of  the  transfer  books  it  the  Bank  on  that  day,  which 

S  %  weuld 
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would  have  been  a  fufBcient  fubftitution  of  the  more  formal  evi- 
dence of  an  a&ual  tender  and  refufal :  but  here  there  was  neither 
a  tender  in  fa£l  nor  in  law." 

The  other  Judges  concurred  on  this  point.  The  rule  for  fetting 
afide  the  verdict  was  therefore  made  abfolute. 

Upon  the  8th  fe£Uon  of  the  a&  it  has  been  decided,  that  if  A.> 
being  poffefled  of  a  certain  quantity  of  Hock,  empowers  B.t  at  his 
tequeftj  to  fell  the  fame  for  his  own  benefit,  in  conGderation  of 
which ,2?.  agrees  to  transfer,  at  the  next  opening,  the  fame  quan- 
tity offtock  in  ///$  name,  fifch  a  contrafl  is  not  prohibited  by  the 
the  a£t ;  but  that~on  failure  of  B.'s  engagement!  A.  may  maintain 
an  action  of  ajfumpju  againft  B.  to  recover  the  value  of  the 
itock. 

.  Thus,  in  the  cafe  of  Sanders  v.  Kentijb  and  Hawljley,  [e)  which 
was  an  a&ion  of  affumpftt  for  not  transferring  3000/.  4  per  cents. 
into  the  plaintiff's  name,  at  the  opening  day  in  Aprils  1795  ;  on  the 
trial,  a  verdift  was  found  for  the  plaintiff  for  3,820/.  fubje&  to 
the  opinion  of  the  Court  of  King's  Bench  on  the  following  cafe  : 
.  On  the  ift  of  December,  1794,  the  plaintiff,  being  poffefled  of 
the  fum  of  3000/.  4  per  cent,  annuities,  executed  to  the  defend- 
ant, Kenti/b)  a  letter  of  attorney,  empowering  him  to  fell  the 
fame,  and  to  apply  the  produce  for  his  own  .benefit ;  in  conGder- 
ation of  which,  Kenti/b,  and  the  defendant  Hawkjiey,  as  a  furety 
for  Kentijb)  figned  an  engagement;  or  undertaking,  whereby  they 
engaged  "  on  the  opening  of  the  4  per  cents,  confols,  to  transfer 
3006/.  4  per  cent,  annuities,  in  the  name  of  the  plaintiff,  in  lieu  of 
the  fame  fum. fold  by  him  on  account  of  Kentijb"  On  the  3d  of 
December,  1 794.  the  defendant,  Kcntt/b,  by  virtue  of  the  letter  of 
attorney,  fold  and  transferred  the  faid  dock  to  three  different 
perfons,  for  2516/.  £r«  which  he  received  for  his  own  ufe.  No 
ftock  was.  transferred  to  the  plaintiff  according  to  the  above 
agreement.  The  defendants,  at  the  time  of  making  the  agree- 
ment to  transfer  the  ftock  as  aforefaid,  were  not,  nor  was  either 
of  them  poffefled  of  or  entitled  to,  in  their  or  either  of  their  own 
name  or  names,  or  in  the  name  or  names  of  a  truftee  or  truftees, 

(#)   S  Term  Rep.  i6z.    %EJp.  Rep.  698.   S:  P. 
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to  their  or  either  of  their  ufe,  of  any  fuch  (lock  as  in  the  contract 
or  agreement  mentioned}  or  any  4  per  cent,  annuities  wbatfoever. 
The  queftion  was,  whether  the  plaintiff  was  prevented  from  re- 
covering by  the  ftatuie  7  Geo.  2.  c.  8  /.  8.  ? 

The  Court  were  of  opinion,  that  the  contrail  was  valid,  and 
not  prohibited  by  the  flatute,  and  that  the  plaintiff  was  entitled 
to  recover. 

Lord  Kenyon,  Ch.  J.  faid  :    "  It   is  impoflible  to  read  this  cafe 
without  feeling  great  indignation  at  the  conduQ  of  the  defendant 
Kentifif.    The  cafe  is  fhortly  this :  the  defendant,  Kentifb*  who  is  a 
ftockbroker,  and  whqjvaftth'*r'>fr"'''  mo(l  prftb*hly  acquainted  with 
the  ftatute  on  which  his  counfel  has  now  relied,  .applied  to  the 
plaintiff,  a  clergyman,  who  was  ^probably-  ignorant  of  that  law, 
and  obtained  from  him  a  loan  of  3000/.  (lock,  on  an  undertaking  to 
replace  the  fame  ftock  on   a  given  day  ;  from  this  tranfaftion 
the  plaintiff  was  to  derive  no  advantage  whatever ;  the  plaintiff 
gave    him   a  letter    of  attorney,    empowering   him  to  fell  the 
ftock  -,  he  then  put  the  money  into  his  pocket,  -and  when  the  day 
of  payment  arrived  refufed  to  pay  the  plaintiff,  infilling  that  the 
flatute  rendered  the  contract  void,  and  that  therefore  the  plaintiff 
cannot  enforce   that  contract  in  a  court  of  law.     To  be  fure  if 
fuch  were  the  pofitive  provifions  of  that  flatute,   the  confequence 
muft  follow,  however   hard  it  rrflght   prefs   upon  the  plaintiff. 
But  before  we  affented  to  fo  monftrous  a  proportion  we  would 
look  with  eagle's  eyes  into  every  part  of  the  flatute,  to  fee  that 
fuch  was  the   intention  of  the  legiflature.     Their  intention  is  to 
be  collected  from  the  whole  act  taken  together.     The  ac~l  is  inti- 
tled  •«  An  Act  to  prevent  the  infamous  Practice  of  Stock-jobbing." 
But  if  the  defendant's  objection  were  to  prevail'  the  title  of  the 
act  ought  to  be  altered,  and  it  fhould  run  thus,  "  An  Act  to  en- 
courage the  wickednefs  of  Stock-jobbers,  and  to  give  them  the 
exclufivc  privilege  of  cheating  the  reft  of  Mankind/'     On  confi- 
dering  the  whole   of  the  aft  together  I  am  clearly  of  opinion* 
that  its  pbject  was  only  to  prevent  gambling  in  the  funds  ;  but 
the  legiflature  did  not  meat*  to  prohibit  a  loan  of  flock,  and  an 
undertaking  to  replace  it.     I  do  not  think  that  this  cafe   comes 
within  the  meaning  of  the  prohibitory  claufes  in  the  act,  but  it 
is  within  the  exception  in  the  lad  fection." 
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'  In  cftimating  the  meafure  of  damages  in  an  aftion  for  breach 

iof  an  engagement  to  replace  ftock  on  a  given  day,  it  it  not 

-4£^/wZ%nough  to  tike  the  value  of  the  ftock  on  that  day  if  it  have  rifen 

4p  £  X  in  the  mean  time  \  but  the  higheft  value  as  it  ftood  at  the  time  of 

/  the  trial \  there  being  no  offer  of  the  defendant  to  replace  it  in 

/  the  intermediate  time  while  the  market  was  rifing.  (/) 

(/)  Sbeppard  «.  Johnfon,  2  Eafi R$p.  an. 
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CHAPTER  VIII. 


Of  Contra  fts  cf  Warranty  upon  Saks. 


I .  r\F  Contrails  of  Warranty  upon  the  Sab  of  Goods.']  In  con- 
tracts for  fales,  it  is  conftantly,  underftood  that  the 
feller  undertakes  that  the  commodity  he  fells  is  his  own ;  and  if 
it  proves  otherwife,  an  aft  ion  on  the  cafe,  in  nature  of  deceit,  (a) 
.  or  an  aftion  of  affumpjit  (if)  lies  againft  him. 

Thus,  (c)  where  a  man  fells  goods  as  his  own,  when  they  are 
the  goods  of  a  ftranger,  an  a&ion  lies  againft  him  without  an  neprefs 
warranty. 

So,  if  a  feller  fay,  that  they  are  the  goods  of  A.  which  he  has 
authority  to  fell,  when  they  are  the  goods. of  another \  though 
it  is  not  averred,  that  he  knew  them  to  be  the  goods  of  a 
firanger.  (d)  ' 

This  diftinftion,  however,  is  faid  to  have  been  taken  by  Holt% 
Ch.  J.  that  where  the  feller  has  the  pofleffion  of  the  goods  the 
bare  alarming  them  to  be  his  is  fufficient :  but  that  if  he  be  out 
of  poffeffion,  ther*  mud  be  an  txprefs  warranty  in  order  to  fup- 
port  an  aftion. 

Thus,  in  the  cafe  of  Medina  v.  Stougbton,  (e)  the  declaration 
dated,  for  that  the  defendant  being  poflcflcd  of  a  certain  lottery 
ticket,  fold  it  to  the  plaintiff,  affirming  it  to  be  his  own,  where- 
as in  truth  it  was  not  his  but  another's.  The  defendant  pleaded 
that  he  bought  it  bond  fide*  and  fo  fold  it.  The  plainrifi  dc^ 
murred  to  the  plea.     And  Per  Holt,  Ch.  J.  ift:   "  Where  tone 

(a)  %  BJ  Com.  166.         (b)  Stuart  v.  Wilkim,  Doug   18. 

(c)  Furnit  v.  Lciceftcr,    Cro.  Joe.  474.  197.     1  RoL  j4br.yo.pl.  & 
Croffc  v.  Gardner,  CartL  90. 

(d)  1  Rol.  Abr.  91.//.  7.  Com.  Dig.  tit.  A&ion  upon  thf  Cafe  for  a 
Deceit,  A.  8. 

ie)  1  Salk.  210.   1  L d.  Rajm.  593.  S.  C.  but  differently  reported. 
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having  the  pofleflion  of  any  perfonal  chattel  fells  it,  the  bare  af- 
firming it  to  be  his  amounts  to  a  warranty,  and  an  a&ion  lies  on 
4be  affirmation  \  fj&r  his  haying  pofleflion  is  a  colour  of  title,  and, 
perhaps,  no  other  title  can  be  made  out ;  aliter,  where  the  feller 
js  out  of  pofleflion,  for  there  may  be  room  to  queftion  the  feller1^ 
title,  and  favcat  emptor*  in  fuch  cafe,  to  have  either  an  exprefs 
warranty  or  a  good  title  :  fo  it  is  in  the  cafe  of  lands,  whether 
the  feller  be  in  or  out  of  pofleflion,  for  the  feller  cannot  have 
them  without  a  title,  and  the  buyer  is  at  his  peril  to  fee  it.''  + 

But,  Mr.  Juftice  Buller%  in  fpeaking  of  this  cafe,  makes  the 
following  observation  :  (/)  "  The  cafe  of  Medina  y.  Stougbton,  in 
the  point  pf  decifjon,  is  the  fame  as  Croffe  v.  Gardner :  (g)  but 
there  is  an  obiter  diclum  of  Holt,  Ch.  J.  that  where  the  feller  of  *  j 
perfonal  thing  is  out  of  poflefllon,  the  bare  affirming  it  to  be 
his  is  not  fufficient,  for  there  may  be  rqom  to  queftion  the  feller's 
title,  and  caveat  emptor,  in  fuch  cafe,  to  have  an  exprefs  warranty  . 
pr  a  good  title.  This  diftin&ion  by  Holt  is  not  mentioned  by 
Lord  Raymond  593,  who  reports  the  fame  cafe :  and  if  an  affir- 
mation at  the  time  of  fale  be  a  warranty,  I  cannot  feel  a  diftin^ 
tion  between  the  vendor's  being  in  or  out  of  poflefllon.  The^hing 
is  bought  of  him,  and  in  confequence  of  his  aflertion :  and  if 
there  be  any  difference  it  feems  to  me  that  the  cafe  is  flrongeft 
pgainft  the  vendor  when  he  is  out  of  poflefllon,  becaufe  then  thp 
vendee  has  nothing  but  fhc  warranty  to  rely  on." 

The  warranty  mud  be  upon  the  fale ,-  for  if  it  be^  made  afitr^ 
and  not  at  the  time  of  the  fale,  it  is  a  void  warranty:  for  it  if , 
then  made  without  any  conGderation  ;  neither  does  the  buyer  then 
take  the  goods  upon  the  credit  of  the  vendor.  Alfo  the  warranty 
/can  only  reach  to  things  in  being  at  the  time  of  the  warranty 
rnade,  and  not  to  things  in  futuro :  as,  that  a  horfe  is  found  at  the 
buying  of  him  %  not  that  he  will  be  found  two  years  hence,  (A) 
But  if  the  vendor  knew  the  goods  to  be  unfound,  and  hath  ufed 
any  art  to  difguife  them,  or  if  they  are  mu  any  fhape  different 
from  what  he  reprefents  them  to  be  to  t*  buyer,  this  artifice 
(hall  be  equivalent  to  an  exprefs  warranty^  and  the  vendor  is  an* 
fwerable  for  their  goodnefs.  (/') 

f  Fide  Cro.  Jac.  197.  Same  didum. 
(/)  Vide  Pafley  v.  Freeman,  3  Term  Rep.  57.         (g)  Cartb.  90 
(b\  Fwcb's  Law,   1 89.    Dy.  76.  a.  F.  A.  B.  98.  K.   %  Cro.  6jo. 
2  RoL  Rep.  C.   3  SI.  Com.  166.    •      it]  Ibid. 

3  Where 
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Where  a  treaty  for  the  fale  of  a  commodity  had  been  entirely 
broken  off,  a  warranty  made  at  the  time  of  fuch  treaty,  was  holdeu 
not  to  extend  to  a  fubfequent  fale  of  the  fame  commodity  ffc  £ 
^reduced  price.  'Tj         v?;*' 

Thus,  in  an  anonymous  cafe,  (k)  which  is  reported  as  follows:  '^The 
defendant  came  to  the  plaintiff,  who  was  a  fword  cutlery  to  fell 
Jiim  a  fecond-hand  fword  :  and  upon  his  warranting  it  to  be  a 
£lver  hilt,  the  plaintiff  offered  him  a  guinea  and  a  half  for  it; 
the  defendant  rcfufed  to  take  the  money,  and  thereupon  went  to 
fereral  other  fword  cutlers,  but  not  meeting  with  any  who  would 
give  fo  much  as  the  plaintiff,   he  came  back  to  him,  and   told 
him  he  fhould  have  i^  for  the  price  he  offered,  the  plaintiff  upon 
that  thinking  to  have  it  cheaper,  refufed  to  give  the  guinea  and 
a  half,   and  at  laft  beat  down  the  price  to  a8,r.>   which  was  paid 
the  defendant  for  the  fwofd.      Afterwards  the  plaintiff  found 
that  the  gripe  otTt  was  only  filver,  and  the  reft  of  the  hilt  was 
brafs ;  upon  which  be  brings  his  a£tion  againft  the  defendant, 
and  declares  upon  the  warranty  of  the  hilt's  being  ftivert  when 
in  fa&  it  was  brafs :  but  not  being  able  to  prove  a  warranty  upon 
thefecond  bargain,  he  was  nonfuit,    Pratt,  Chief  JuAice,  being  of 
opinion,  that  the  warranty  upon  the  bidding  a  guinea  and  a  half 
would  not  extend  to  this  fale,  which  was  a    new  and  different 
pontraft,  at  a  different  time.     A\(o  he  fecmed  to  be  of  opinion, 
that  the   gripe  being  filver,   the  plaintiff  fhould  have  declared 
fpecially  on  a  warranty  of  the  reft  of  the  hilt  only,  and  have  faid 
that  that  part  was  brafs/'  ' 

Yet,  it  is  faid,  (I)  that  if  a  man  warrant  a  horfe  to  be  found 
before  fale,  upon  which  another  buys  him  ;  if  the  horfe  turn  out 
to  be  unfound,  an  a£Uon  lies  \  for  the  warranty  was  the  caufe  of 
the  buying. 

If  a  perfon  having  goods  which  are  damaged,  and  knowing 
them  to  be  fo,  fell  them  for  found  and  marketable  goods,  and 
affirm  them  to  be  fo,  an  action  on  the  cafe  lies  for  the  deceit : 
but  if  the  feller,  at  the  time  of  thr  fale,  does  not  know  that  they 
are  damaged,  no  aftion  lies  without  an  exprefs  warranty  ;  though, 
art  the  time  pf  the  fale,  he  affirm  them  to  be  found. . 

gi)  Stra.  414.        (/)  1  RtL  Mr.  $6. 1  $.  I  Ssli.  an. 
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Thus,  in  the  cafe-  of   Chandelor  v.  Lopus,  (m)  which  was  an 
action  upon  the  cafe  wherein  the  plaintiff  declared.     Whereas  the 
defendant  being  a  goldfmith,  and  having  fkill  iri  jewels,  and  pre- 
/%44idu&Yk  eious  (tones,  had  *  ftone  which  he  affirmed  to  Lopus  to  be  a 
■  bezar-ftone,  and  fold  it  to  him  for  i  oo/.,  ubi  revera,  it  was  not 

a  bezar-ftone.     The  defendant  pleaded  not  guilty,' and  a  verdict 
was  given  and  judgment  entered  for  the  pontiff  in  the  Kings*  ~    ^  . 

Bench.  ^      - 

But  error  was  thereof  brought  in  the  exchequer  chamberj  be- 
caufe  the  declaration  contains  not  matter  fufficient  to  charge  the 
defendant,  viz.,  that  be  warranted  it  to  be  a  bezar-ftone,  or  that 
he  knew  that  it  was  not  a  bezar-ftone ;  for  rt  may  be  he  himfelf 
was  ignorant  whether  it  were  a  bezar-ftone  or  not. 

And  all  the  juftice6  and  barons,  (except  Anderfon%)  held,  "  that 
for  this  caufe  it  was  error,  for  the  bare  affirmation  that  it  was 
a  bezar-ftone,  without  warranting  it  to  be  fo,  is  no  caufe  of 
action:  and  although  he  knew  it  to  be  no  be^ar- ftone,  it  is  not 
material ;  for  every  one  in  felling  his  wares  will  affirm  that  his  4 

wares  are  goofj,*or  the  hprfe  which  he  fe)Is  is  found ;  yet  if  he  "  # 

dots  not  warrant   them  to  be  fo,  it  is  no  caufe  of  action,  and 
the  ^wrfranty  ought  to  be  made  at  the  time  of  the  fale  j  as 
Fyft.  B.  94.  C.  and  y8.B.   5  Hen.  7.  pi.  41.  9  Hen.  6.  pi.  53. 
)  '    Jf2  Hen.  4.  pi.  1.  42AJf.3.  7  Hen.  4.  pi.  1$.    Wherefore,  foraf- 

much,  as  no  warranty  is  alleged,    they  held  the  declaration  to, 

be  ill."  •    '  * 

Anderfon  to  the  contrary :  "  for  the  deceit  in  feliiqg  it  for  a 
bezar,  whereas  it  was  not  fo,  is  caufe  of  action."  But,  not- 
withstanding, it  was  adjudged  to  be  no  caufe,  and  the  judgment 
was  revcrfed. 

So,  upon  a  fale  of  hops  by  the  fample,  with  a  warranty  that 
the  bulk  of  the  commodity  anfwered  the  fample,  the  law 
does  not  raife  an  implied  warranty  that  the  commodity  fhould  be  / 

merchantable  ;  though  a  fair  merchantable  price  were  given  ;  and 
therefore  if  there  be  a  latent  defect  then  exifting  in  it,  unknown 
to  the  feller,  and  without  fraud  on  his  part,  (but  arifing  from 
the  fraud  of  the  grower  from  whom  he  purchafed,)  fuch  feeler 

* 
(«)    Cro.  Joe.  4.    vide  I  Dy.  75.  a,  F.N.B.  94.   C.    3  Bl.  Com. 
160.  3  IVoodei  LeG.  199.  c+tlf 
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U  not  anfwerable,  though  the  goods  turned  out  to  be  unmet* 
chantable :  but  if  the  fample  anfwers  fairlj  to  the  commodity  in 
bulk,  the  warranty  it  fatisfied. 

Thus,  in  the  cafe  of  Pdrkinfin  v.  Lft,  (n)   which  was  afi  a&ion 
of  •ff*tmfjU\    the  firft  count  of  the  declaration  flated,  that  in 
Confidcration  that  the  plaintiff  would  buy  of  the  defendant  five 
f  pockets  of  hops  at  a  certain  price,  the  defendant  promifed  to  dc- 

1  liver  £  him  the  fame,  and  that  the  hops  fhould  all  be  of  like 

j  goodmfs  and  quality,  with  a  cenain  fample  of  the  hops  contained 

I         in  each  of  the  five  pockets,  and  then  produced  and  fhown  by  the 
defendant  to  the  plaintiff.     It  then  dated  that  the  plaintiff,  con* 
fiding  in  the  defendant's  promife,  afterwards  bought  the  hops, 
fcc,  and  that  afterwards  the  defendant  delivered  to  the  plaintiff 
five  pockets  of  hops,  as  and  for  hops  of  like  goodnefs  and  quality 
With  the  refpedive  famples  fo  as  aforefaid  produced  and  fhown 
to  the  plaintiff  \  yet  that  the  defendant  did  not  regard  his  faid 
'  ,  promife,  but  thereby  deceived  and  defrauded  the  plaintiff  in  this 
refpeft,  that  the  hops,  contained  in  each  of  the  five  pockets  fo 
delivered  to  the  plaintiff,  at  the  time  of  delivery  thereof  to  him, 
were  not  hops  of  like  goodnefs  and  quality  with  the  refpedive 
faroples,  but  were  much  inferior,  &c,  and  were*  bad,  damaged 
and  unialeable  hops  i  whereby  the   plaintiff  loft  the  benefit  of 
felling  the  fame,  &c,  and  gaining  large  profits,  &c.    The  fecond 
count  ftated  the  contract  to  be,  that  in  confideration  that  the 
plaintiff  would  buy  of  the  defendant  five  other  pockets  of  hops  at 
a  certain  price,  the  defendant  promifed  the  plaintiff  to  deliver  to 
him  the  fame,  and  that  the  fame  ihould  be  good,  found  and  mer- 
chantable hops ;  and  then  alleged  the  purchafe   and  delivery  aa 
before,  of  fo  many   pockets  of   hops  as  and  for  good,  found, 
and  merchantable  hops ;  yet  that  the  defendant  did  not  regard  his 
promife,  but  thereby  deceived  and  defrauded  the  plaintiff  in  this 
refpeei,  that  the  faid  hops,  at  the  time  of  the  delivery  thereof 
to  the  plaintiff,  were  not  good,  found  and  merchantable  hops,  but. 
on  the  contrary  were  bad,  damaged  and  unmerchantable. 

At  the  trial  before  Le  Blanc >  J.  at  Guildhall,  it  appeared  that 
the  plaintiff  and  defendant  were  both  dealers  in  hops."  In  Ja- 
nuary,  1800,  the  five  pockets  were  purchafed  by  the  plaintiff  of 
the  defendant,  warranted  to  anfwer  the  famples  by  which  thry 
were  Ibid.    They  were  not,  however,  removed  till  the  8th  of 
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.  July  from  the  defendant's  to  the  plaintiff's  warehoufe.    The  price 
paid  was  1 6/.  5/. /*r  hundred,  which  was  the  fair  market  price 
at  the  time  for  good  merchantable  hops.     Previous  to,   and  at 
time  of  the  fale,  the  famples  anfwercd  fairly  to  the  .commodity 
in  bulk j  and  no  defeat  was  perceptible  at  that  time  to  the  buyer  : 
bdt  owing  to  the  grower  of  the  hops  having  fraudulently  watered 
them  after  they  were  dried,  before  they  were  originally  purchafed 
by  the  defendant,  (a  fraud  to  which'  the  defendant  was  not  privy, 
and  of  which  he  was  whollyignorant  at  the  time  of  the  falc,) 
it  was  difcovered  a  few  days  after  the   removal  of  them  to  the 
plaintiff's  warehoufe  that  one  of  the  pockets  was  fo  much  heated 
as  to  be  in  an  unfaleable  condition/,  which  pocket  was  thereupon 
immediately  returned  to  the  defendant^  who  received  it  back,  and 
allowed  for  it  in  fettling  the  account  for  the  other  hops,  which 
'  was    done  on  the  18th  of  October  following.     In  the  interme- 
diate time,  however,  it  was  found  that  the  other  four  pockets 
were  in  the  fame  unfaleable  condition  from  the  fame  caufe ;  but 
owing  to  the  plaintiff  having  firft  attempted  to  maintain  an  a£tion 
agaicft  Clqrke,  the  grower,  under  the  miftaken  fuppbiition  that 
the  defendant  was  only  a&ing  as  his  agent  (which  a&ion  was 
afterwards  difcontinued  on  finding  that  the  defendant  was  not 
agent  but  vendee ;)  the  prcfent  ait  ion  was  not  commenced  till 
upwards  of  a  twelve  month  after  the  tranfa&lon,  and  after  a  re- 
fufal  by  the  defendant  to  allow  for  the  reft  of  the  pockets.     It 
appeared  further,  that  the  obje&  of  watering  hops,  after  they  are" 
dried,  is  to  give  them  weight;    but  the   effect   of  it  is,  after 
fome  months/  to  caufe  them  to  heat  and  corrupt  in  the  pockets 
/or  bags  into  which  they  are  packed,    till  at  laft  they  become 
.y     quite  unfit  for  fale,     This  effett  is  not  produced  on  the  fampie, 
which  \\  ufally  taken  from  the  middle  of  the  bag,  by  means  of 
I        its   expofure  to  the  air.     It  is  impoflible,  even  for  the  bed  judges 
pf  the  commodities,  always  to  deteft  this  fraudulent  pra&ice  for 
fome  time  afterwards,  by  any  infpecHon  of  the  fampie,  or  of  the 
commodity  itfelf  in  bulk,  till  it  is  difclofed  by  the  gradual  pro*' 
cefs  of  heating.     However  by  the  latter  end  of  Jufy>  1800,  the 
fcfTe&s  of  it  were  apparent  in  all  the  pockets ;  and  at  the  time 
pf  the  trial,  although  the  famples  ft  ill  continued  as  at  firft,  the 
commodity  in  bulk  was  become  perfectly  unmerchantable.   Up6n; 
this  evidence  the  learned  judge  left  it  to  the  jury  to  find  for  the 
defendant  on  the  firft  count,   if  they  were  fatisfied  that  the  com* 
modlty  agreed  at  the  time  with  the  fampie,  ty  which  it  was  fold, 
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and  there  was  no  fraud  on  his  part ;  notwithstanding  any  latent 
defect  in  the  commodity  in  bulk  unknown  to  the  parties,  fay 
which  it  became  afterwards  deteriorated.  But  he  inftrudted  them9 
that  if  they  were  fatisfied  that  the  commodity,  at  the  time  of  the 
fale,  had  fuch  a  latent  defect  as  no  prudence,  or  (kill  of  the  buyer 
could}  on  infpe&ion,  detect  or  guard  again  ft,  the  plaintiff  was 
entitled  to  recover  on  the  implied  warranty  in  the  fecond  count 
although  the  feller  had  no  knowledge  of  fuch  latent  defect;  it 
being  the  underftanding  of  both  parties  to  fuch  a  contract,  though 
not  expreflfcd  in  the  fpecial  warranty,  that  the  one  was  to  fell, 
and  the  other  to  purchafe  a  merchantable  commodity.  He  alb 
left  it  to  the  jury  to  confider  whether  the  plaintiff,  by  delaying 
to  long  to  proceed  againft  the  defendant,  had  thereby  waved  his 
remedy  againft  him*,  which  the  jury  anfwered  in  the  negative; 
and  found  for  the  defendant  on  the  firft  count,  as  the  commodity 
anfwered,  in  fact,  to  the  fample  at  the  time  of  the  fale  without  fraud, 
and  he  had  then  no  knowledge  of  the  latent  defect  of  the  commo- 
dity. And  they  gave  a  verdict  for  the  plaintiff  on  the  fecond 
count,  confidering  that  there  was  an  implied  warranty  in  the  feller 
that  the  commodity  was  in  a  merchantable  ftate  at  the  time  of  the 
fale.  ^ 

A  ruh  nifi  was  obtained  for  fetting  a  fide  the  verdict  and  having 
a  new  trial,  on  the  ground  of  a  mifdirection  of  the  judge  in 
point  of  law,  and  of  a  defect  of  evidence  to  fupport  the  finding 
of  the  jury  on  the  fecond  count. 

The  Court,  after  argument,  determined  that  there  ought  to  be 
a  new  trial,  upon  the  ground  that  there  mud  either  be  an  exprefs 
warranty,  or  fraud  in  the  feller  in  order  to  maintain  fuch  an  action* 
lrSfa]7 faid  :  "  This  is  a  cafe  of  confidcrable  confequence  \ 
becaufe  the  rule  laid  down  in  this  cafe  mud  extend  to  all  other 
cafes- of  fales,  not  governed  by  particular  ufages  of  mode  in  this 
rtfpccl.  The  queftion  is,  whether  in  the  cafe  of  a  fale  made 
under  the  prefent  circumftances,  there  be  any  implied  undertak- 
ing in  law,  that  the  commodity  be  merchantable  ?  No  exprefs 
undertaking  is  proved  to  that  effect;  and  there  is  no  fraud  im-t 
puted  to  the  defendant.  The  mode  of  dealing  is  that  the  plaintiff 
buys  hops  from  the  defendant,  whom  he  knows  is  not  the 
grower,  by  famples  taken  from  the  pockets  in  which  the  commo- 
dity is  clofe  packed.  He  has  an  opportunity  of  judging  by  the 
(ample*  fuch  as  he  finds  them  at  the  time.  If  he  doubt  the 
goodnefs,  or  do  not  Choofe  to  incur  any  rifle  of  a  latent  defeat,  he 

may 


*Jo        Of  Controls  of  Warranty  upon  Sates.      [Part  lit. 

-may  refufe  to  purchafe  without  a  warranty.  If  an  exprcfi 
warranty  be  given,  the  feller  will  be  liable  for  any  latent  defe£t* 
according  to  the  old  law  concerning  warranty.  But  if  there  be~* 
no  fuch  warranty,  and  the  feller  fell  the  thing  fuch  as  he  be* 
lieves  it  to  be,  without  fraud,  I  do  not  know  that  the  law  will 
imply  that  he  fold  it  on  any  other  terms  than  what  pafled  in  fad* 
It  is  the  fault  of  the  buyer  that  he  did  not  infill  on  a  warranty ; 
aqd  if  we  were  to  fay  that  there  was,  notwithftahding,  an  im- 
plied warranty  arifing  from  the  conditions  of  the  fale9  we  fliould 
again  be  opening  the  controverfy,  which  exifted  before  the  cafe 
in  Douglas.  Before  that  time  it  was  a  current  opinion  f  that  a  found 
price  given  for  a  horfe  was  tantamount  to  a  warranty  of founinefs  s 
but  when  that  came  to  be  lifted,  it  was  found  to  be  fo  loofe  and 
unfatisfadory  a  ground  of  decifign,  rfiat  Lord  Mansfield  reje&ed 
it,  and  laid,  there  mud  be  either  an  exprefs  warranty  of  found- 
nefs,  or  fraud  in  the  feller,  in  order  to  maintain  the  a&ion.  Here 
neither  has  been  fhown ;  the  defendant  merely  fold  what  he  had 
before  bough*  upon  the  fame  mode  of  examination.  Therefore. 
I  think  there  ought  to  be  a  new  trial." 

Lawrence^  J*  "  I  agree  with  my  brother  Grofe,  .that  there  is  no 
ground  for  the  plaintiff  to  recover.  It  is  not  pretended  that  the 
defendant  has  been  guiltof  any  fraud  or  impofition  in  the  fale. 
And  I  muft  fuppofe  that  each  party  was  equally  well  acquainted 
with  the  commodity  bargained  for.  There  was  no  reprefentation 
made  by  the  defendant  to  the  plaintiff  as  to  the  goodnefs  of  the 
hops,  to  induce  him  to  make  the  purchafe.  But  here  was  a 
commodity  offered  to  fale,  which  might  or  might  not  have  a  latent 
defe&  :  this  was  well  known  in  the  trade :  and  the  plaintiff  might,  • 
if  he  plea  fed,  have  provided  againft  the  ri(k,  by  requiring  a  fpe- 
cial  warranty.  Infttad  of  which  a  fample  was  fairly  taken  from 
the  bulk,  and  he  exercifed  his  own  judgment  upon  it ;  and  know- 
ing, as  he  muft  have  known,  as  a  dealer  in  the  commodity,  that 
it  was  fubje£k  to  a  latent  defe&  which  afterwards  appeared,'  he 
bought  "it  at  his  own  rifle.  I  know  of  no  authority  which  makes 
the  feller  liable  for  a  latent  defe&,  where  there  is  no  fraud,  and 
no  reprefentation  was  made  by  him  on  the  filbje&  to  induce  the 
buyer  to  take  the  thing.  In  i  Roll.  Abr*  90.  P.  it  is  faid,  that 
if  a  merchant  fell  cloth  to  another,  knowing  it  to  be  badly  fulled, 
an  adion  on  the  cafe,  in  nature  of  deceit,  lies  againft  him,  be* 
caufe  it  is  warranty  in  law.  But  there  is  no  authority  ftated,  to 
(how  that  the  fame  rule  holds  if  the  commodity  fold  have  a  la- 
tent 
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tent  defe£k,  not  known  to  the  feller.  So,  again,  the  cafe  is  there 
put,  if  a  man  fell  me  a  horfe  with  a  fecret  malady,  without 
warranting  it  to  be  found,  he  is  not  liable  ;  that  is,  if  there  be  no 
fraud.  The  inftances  are  familiar  in  the  cafe  of  Iforfes.  It  it 
known  that  they  have  fecret  maladies,  which  cannot  be  difcovered 
by  the  ufual  trials  and  infpe&ions  of  the  horfe ;  therefore  the 
feller  requires  a  warranty  of  foundnefs  in  order  to  guard  againft 
fuch  latent  defefts.  Then  how  i*  this  cafe  different  from  the  faie  of 
a  horfe,  where  it  is  admitted  that  the  buyer  mud  ftand  to  all  fuch 
latent  defofts.  To  purfue  the  analogy  ftill  further ;  on  the  fale 
of  seal  eftates,  the  feller  fubmits  his  title  to  the  infpedion  of  the 
purchafer,  who  eiercifes  his  own,  or  fuch  other  judgment  as  he 
confides  in  on  the  goodnefs  of  the  title  :  but  though  it  fliould  tum 
out  to  be  defe£kive,  the  purchafer  has  no  remedy,  unlefs  he 
take  a  fpecial  covenant  or  warranty 5  provided  there  be  no  fraud 
pradiled  on  him  to  induce  him  to  purchafe.  If  there  be,  as  is 
faid,  many  frauds  praQifed  in  the  trade  of  hops,  that  may  re* 
quire  more  caution  on  the  part  of  the  buyers  to  prote£t  them- 
felves  by  taking  warranties ;  but  that  will  not  affed  the  prefent 
contrail,  which  was  no  more  than  that  the  bulk  fliould  agree 
with  the  fample ;  which  it  was  proved  to  do  at  the  time  of  the 
fale :  and  as  the  feller  undertook  for  nothing  more,  he  cannot  be 
anfwerable  in  this  cafe." 

Le  Blanc,  J.  «  The  inclination  of  my  mind,  at  the  trial,  was, 
that  the  jury  fliould  find  for  the  plaintiff;  becaufe  the  drawing  of 
freih  famples,  or  the  infpedion  of  the  commodity  itfelf  in  bulk, 
would  have  afforded  no  information  to  the  buyers,  as  to  the  latent 
dcfcfts  which  afterwards  appeared :  and  therefore  it  occurred  to 
me  that  as  there  was  no  want  of  prudence  on  the  part  of  the  buyer, 
and   the  defect  was  of  fuch  a  nature,  that  no  infpe&ion  of  the 
thing  could  have  kd  to  a  difcovery  of  it,  the  law  would  on  that 
account  raife  an  implied   undertaking  on  the  part  of  the  feller, 
that  it  was  a  merchantable  commodity,  fuch  as  it  appeared  then 
to  be.     But  upon  further  confideration,  as  the  fame  rule  which 
applies  to  other  cafes  mult  govern  this ;    and  as  in  the  only 
iaiftance  in  which  the   fame  queftion  has  come  direQIy  in  judg- 
ment, namely  in  fales  of  horfes,  it  has  been  considered,  that 
without  a  warranty  of  foundnefs  by  the  feller,  or  fraud  on  his  parr, 
die  buyer  mutt  ftand  to  all  loflesarifing  from  latent  defers ;  and 
as  I   fee  no  ground  for  diftinguilhing  between  this  cafe  and 
thofe  9  and  no  inftance  has  been  produced  in  which  a  contrary 

rule 
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xulc  has  been  laid  down  in  refpea  of  any  other  commodity  ;  1 
therefore  concur  with  my  brothers,  that  there  (hould  be  a  new 
trial." 

Lord  FAlenborough*  Ch.  J.  then  obferved,  that  as  he  had  been 
concerned  in  the  caafe  he  had  forborne  taking  any  part  in  the  de- 
liberation with  the  reft  of  the  Court  j  but  having  now  heard  their 
opinions,  he  muft  declare  his  entire  concurrence  with  them  in  the 
judgment  they  had  delivered* 

So,  in  a  fale  of  piaures,  the  putting  down  the  name  of  an  ar- 
tift  in  a  catalogue,  as  the  painter  of  any  piaure,  is  not  fuch  a 
warranty  as  will  fubjed  the  party  felling  to  an  aftion,  if  it  turns 
opt  that  he  might  be  miftafcen,  and  that  it  was  not  the  work  of 
the  artift  to  whom  it  was  attributed. 

Thus,  in  the  cafe  of  Jeudwine  v.  Slade,  (c)  which  was  an  adion 
brought  to  recover  damages  on  the  fale  of  two  piftures,  one  of 
which  was  faid  to  be  zfeapieceby  Claud Loraine,  the  other  zfair  by 
feniers,  which  the  defendant  had  fold  to  the  plaintiffas  originals, 
when  in  fa£  they  were  copies.  The  defence  relied  on  was,  that 
they  were  fold  under  a  catalogue,  not  amounting  to  an  abfolutc 
warranty,  but  upon  which  the  buyer  Was  to  exercife  his  own 
judgment  \  and  further,  that  a  bill  had  been  filed  by  the  defend- 
ant two  years  ago  to  compel  the  plaintiff  to  complete  the  fale  ; 
to  which  he  had  put  in  no  anfwer,  but  paid  the  money,  and  that 
he  therefore  could  not  now  feek  to  refcind  the  contract  after  fuch 
acquiescence.  The  plaintiff's  counfel  anfwered  this  objeaion  by 
infilling  that  the  name  of  the  attift  put  oppofite  any  piaure  in  a 
catalogue  was  a  warranty ;  and  if  the  article  fold  did  not  cor- 
refpond  with  it  it  avoided  the  fale;  and  as  to  the  tranfac- 
tion,  in  refpea  to  paying  the  money,  that  the  plaintiff  was  de- 
ceived, but  had  brought  his  aaion  as  foon  as  he  difcovcred  the 
fraud. 

Several  of  the  moft  eminent  artifts  and  piaure  dealers  Were 
called,  who  differed  in  their  opinion  refpeaing  the.originajity  of 
the  piaures.  -  When  the  evidence  wasclofed  Lord  Kenyon,  Ch.  J. 
faid :  "  It  was  impoflible  to  make  this  the  cafe  of  a  warranty  * 
the  piaures  were  the  work  of  artifts  fomc  centuries  back,  and 
there  being  no  way  of  tracing  the  piaure  itfclf,  it  could  only 
be  matter  of  opinion,  whether  the  piaure  in  queftion  was  the 
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work  of  the  artift,  whofe  name  it  bore  or  not*  What  then  does 
the  catalogue  import  ?  That,  in  the  opinion  of  the  feller,  the  pic- 
ture is  the  work  of  the  artift  whofc  name  he  has  affixed  to  it.  The 
a&ion,  in  its  prtfent  (hape,  muft  go  on  the  ground  of  fome  fraud  - 
in  the  fale :  but  if  the  feller  only  reprefents  -  what  he  himfelf  be- 
lieves, he  can  be  guilty  of  no  fraud.  The  catalogue  of  thepi&ures 
in  queftion  leaves  the  determination  to  the  judgment  of  the  buyer, 
who  is  to  exercife  that  judgment  in  the  purchafe.  With  refpe£fc 
to  tfce  bringing  of  the  aftion,  his  lordihip  added,  that  if  any  fraud 
has  been  committed  in  a  fale,  if  the  party  comes  recently  after  dill 
corery  of  the  deception,  he  is  not  barred  by  circumftances  hating 
taken  place  fuch  as  were  dated." 

The  feller  of  a  (hip  is  bound  to  difclofe  to  the  buyet  all  latent 
defe&s  known  to  him  at  the  time  of  the  fale. 

Thus,  in  the  cafe  of  Melli/b  and  another  v.  Motteux  and 
others,  (p)  the  firft  count  of  the  declaration  ftated,  that,  in  con* 
fideration  the  plaintiff  would  buy  of  the  defendants  a  brig,  to- 
gether with  all  the  rigging,  Sec.  belonging  thereto,  the  defend- 
ants undertook  and  promifed  the  plaintiff  that  the  brig  tvas  free 
from  all  latent  and  concealed  dtfeBu  The  count  then  ftated,  that  (he 
was  not  free  frbm  latent  and  concealed  defeds  \  and  that  the 
defendants,  at  the  time  of  the  promife,  well  knew  the  fame. 

At  the  trial  it  was  proved,  that  the  plaintiff  bought  the  brig 
•«  with  all  faults  \"  and  not  a  word  was  faid,  at  the  time,  as  to 
her  condition ;  but  that,  on  examination  and  taking  out  the  ballaft, 
it  was  discovered  that  twenty-two  of  her  futtocks  were  broken, 
and  that  had  (he  gone  to  fea  in  that  condition,  her  deftru&ion 
would  have  been  the  inevitable  confequence:  that  this  was  a 
latent  defe£fc  which  it  was  impoflible  for  any  perfon  to  have  dis- 
covered in  the  date  the  (hip  was  at  the  time  of  the  purchafe ;  and 
that  the  defendants  knew  cfit. 

Tor  the  defendants  it  was  objefted,  Chat  this  was  a  cafe  where 
the  rule  caveat  emptor  applied j  that  the  plaintiffs  bought  the  brig 
for  better,  for  worfe,  ind  could  not  now  get  off  their  bargain. 
Bat  Lord  Kertyon,  Ch.  }•  faid,  «  There  are  certain  moral  duties, 
which  philofophers  have  called  duties  of  imperfeft  obligation ; 
focfc  as  benevolence  to  the  poor,  and  many  others,  which  courts  of 

(/)  Pmit't  Cm.  N.  P.  i 15. 
V«I~II.  T  law 
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law  do  not  enforce :  but  in  contrafts  of  all  kinds  it  is  of  the 
fcigheft  importance  that  courts  of  law  (hoald  compel  the  observance 
of  honefty  and  good  faith.  This  was  a  latent  dcfed,  which  the 
plaintiffs  could  not,  by  any  attention  whatever,  poffibly  difcover, 
and  which  the  defendants  knowing  of,  ought  to  have  difclofed  to 
ihe  plaintiffs.  The  terms  to  which  the  plaintiffs  acceded,  of 
taking  the  (hip  with  all  faults  and  without  warranty,  mud  be  un- 
derftood  to  relate  only  to  thofe  faults  which  the  plaintiffs  could 
have  difcovered,  or  which  the  defendants  were  uxlacquainted 
with. 

2.  i)f  ContraBs  of  Warranty  upon  the  Sale  of  Cattle,  as  to  Title, 
£>yality ,  or  Soundnefs,  tic."] — If  there  be  a  communication  be- 
tween A,  and  B,  for  the  buying  of  (beep,  and  thereupon  B.,  the 
vendor,  fays  they  are  his  own  (heep,  when  in  truth  they  are  the 
Iheep  of  another,  and  A.  buys  them  of  B.f  an  aftion  lies  againft 
£.,  though  he  made  not  any  exprefs  warranty  of  the  {heep.  (9) 

'So,  if  A.  fells  (heep,  and  warrants  that  they  are  found,  and  (hall 
continue  fo  for  a  year  after,  this  is  good,  and  (hall  bind  him.  (r) 

The  words  of  a  warranty  (ball  have  a  reafonable  conftruftion ; 

as  (/)  if  a  man  take  (heep  to  departure,   and  warrant  that  he  will 

Jceep  them  found  in  his  land,  that  (hall  be  intended  that  his  paf- 

ture  (hall  notinfed  them  j  but  an  a&ion  does  not  lie  if  they  were 

unfound  at  the  time  of  the  warranty. 

If  a  perfon  fells  a  horfe,  affirming  it  to  have  been  his  from  a 
colt,  when  it  was  not,' an  adion  lies  for  this  deceit.  (/) 

So,  if  a  man  fell  unto  another  a  horfe,  and  Warrant  it  to  be 
found  and  good,  &c.  if  the  horfe  be  lame  or  difcafed  that  he  can* 
2*ot  work,  the  buyer  (hall  have  an  aflion  upon  the  cafe  againft  the 
feller.  («) 

But  it  is  faid,  that  unlefs  the  feller  exprefsly  warrant  the  horfe 
to  be  found,  noadion  will  lie  :  for  if  he  fell  it  withoutfuch  war- 
ranty, it  is  at  the  buyer's  peril,  and  his  eyes  ought  to  be  his  judges 
in  that  cafe,  (v) 

So,  a  general  warranty  will  not  extend  to  guard  againft  defeQa 
that  are  {plainly  and  obvioufly  the  objelt  of  one's  fenfes  *  as  if 


( q)  I  Rol  Abr.  90.  pi.  6.   Cro.^Jac.  474.       (r)  1  Dan*  Abr.  x88« 
it)  I  Rol  Jibr*  yj.pl.  4.       (/)  iRol.-Abr.  91.  /.  10. 
(u)  F.  N.  B.  94.  C.    1  Rol  Abr.  96.  Dour.  18. 
\v)  F.  M  B.  94.  C.  Br\dg.  137. 
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a  horfe  be  warranted  perfect,  and  wants  cither  a  tail  or  an  car* 

unJefs  the  buyer  in  this  cafe  be  blind.     But  if  cloth  is- warranted 

to  be  of  fuch  a  length,  when  it  is  not,  there  an  action  on  the  cafe 

lies  for  damages  )  for  *hat  cannot  be  difcetned  by  fight,  but  only 

by  a  collateral  proof?  tne  meafuring  of  it.  (it)  Alfo  if  a  horfe  i* 

warranted  found,  and  he  wants  the  fight  of  an  eye,  though  this? 

feems  to  be  the  objeft  of  one's  fenfes,  yet,  as  the  difcernment  o£ 

fuch  defecls  is  frequently  a  matter  of  (kill,  it  hath  been  held  that 

an  action  on  the  cafe  lieth  to  recover  damages  for  this  impofi- 

tion.  (*) 

Thus,  in  the  cafe  of  Bulttrfield  v.  Burroughs,  (y)  the  plaintiff 
declared  that  the  defendant  fold  him  a  horfe  fuch  a  day,  and  at 
fuch  a  place,  and  then  and  there  warranted  the  faid  horfe  to  be 
found,  wind  and  limb ;  whereupon  he  paid  his  money,  and  avers 
the  horfe  had  but  one  eye,  &c     The  defendant  pleaded  non  ivar~ 
rantixavity  upon  which  there  was  a  verdict  for  the  plaintiff:  but 
in  arreft  of  judgment,  it  was  objected,  firft,  that  the  want  of  an 
eye  was  a  vifible  thing;  whereas  the  warranty  extends  Only  to  fe- 
cret  infirmities.     To   this,  however,  it  was  anfwered,  and  re- 
folded by  the  Court,  that  this  might  be  fo,  and  mtrft  be  intcircd  to 
be  foy  Once  the  jury  had  found  the  defendant  did  warrant.    The 
fecond   objection  was,  that  the  warranty,  as  if  here  fet  forth, 
might  be  at  a  time  after  the  fale ;  whereas  it  ought  to  be  part  of 
the  very  contract ;  and  therefore  it  is  always  alleged  warratrthando 
.  wndidit.  Bed  non  allocatur  ;  for  the  payment  was  afterwards,  and 
it  was  that  which  completed  the  bargain,  which  would  have  been? 
imperfect  without  it. 

So,  if  A.  fells  a  horfe  to  B.  and  warrants  him  to  be  found 
wind  and  limb,  and.  clean  of  legs,  whereas  he  well  knows  that  he 
is  flioulder  pitched,  and  has  fplints  Open  hid  legs,  an  a£tion  lief 
againft  him  upon  this  warranty  ;  for  thefe  imperfections  are  not 
fobject  to  the  view  of  an  unflcilful  perfon.  (z) 

But  a  warranty  that  a  horfe  is  found,  is  not  falfified  by  it* 
labouring  under  a  temporary  injury  happening  from  an  acci- 
dent. 

• 

{+yj<inchL.  189.  3  Bl  Com.  if  ^.  bis.        (*)  Ibid. 
If).? Sail,  ai  1.    Et  vide  2  Roll.  Rep.  5.  Bridg.  iaS.    Cto.  Jdt.  38/. 
3  Buift.  95.    %  Ktb.  101.    F.  AT.  B.  9^.  C.  n.  c. 
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Thus,  in  the  cafe  of  Garment  v  Barrs,  (a)  which  was  an  a£iion 
of  afumfftt  ©n  a*  warranty  of  a  marc  fold  by  thfe  defendant  to  the 
plaintiff.  The  declaration  ftate^  that  in  confideration  that  the 
plaintiff,  at  the  fpecial  Inftanee  and  requeft  of  the  defendant,  had 
bought  of  him  a  certain  mare*  ei  great  value,  the  defendant  un- 
dertook and  promifed  the  plaintiff  that  flie  was  found,  &c. 

At  the  trial,  the  firft  witnefs  called  on  the  patt  of  the  plaintiff 
proved  the  fale,  and  that  the  defendant  warranted  her  to  be  found : 
but  he  faid  further,  that,  upon  the  plaintiff  obferving  that  flip 
went  rather  lame  of  one  leg,  the  defendant  faid  that  that  had 
been  occafioned  by  her  taking  up  a  nail  at  the  farrier's \  and  ex* 
cept  as  to  that  lamenefs,  flie  was  perfe&ly  found. 

The  counfel  for  the  defendant  contended  that  the  plaintiff 
{hould  be  nonfuited  on  the  ground  of  a  variance.  He  obferved, 
that  the  plaintiff  had  declared  upon  a  warranty  in  general  terms, 
that  the  mare  was  found  •,  whereas  the  warranty  proved  in  evi- 
dence was,  with  an  exception  of  the  lamenefs  of  the  foot.  This* 
he  contended,  was  a  fatal  variance.  But  Eyre,  Ch.  J.  faid,  "  A 
horfc  labouring  under  a  temporary  injury  or  hurt,  which  is  capable 
of  being  fpeedily  cured  or  removed,  is  not  for  that  an  unfound  * 
horfc ;  and  where  a  warranty  is  made  that  fuch  a  horfe  is  found, 
it  is  made  without  any  view  to  fuch  injury;  nor  is  a  horfe  fo  cir- 
cuit ft  anced  an  unfound  horfe  within  the  meaning  of  the  war- 
ranty* I  am  of  opinion,  that  to  make  the  exception  fuch  as  ought 
to  have  been  ftated  in  the  declaration,  as  a  qualification  of  the 
general  warranty,  fo  as  to  make  a  fatal  variance  between  the  war- 
ranty really  made,  and  that  ftated  in  the  declaration,  the  injury  the 
horfe  had  fuftained,  or  the  malady  under  which  he  laboured, 
ought  to  be  of  a  permanent  nature,  ahd  not  fuch  as  arofe  from  a 
temporary  injury  or  accident." 

So,  if  a  man  not  knowing  the  age  of  a  horfe,  but  having  a  writ- 
ten pedigree  which  he  received  with  him,  fell  him  as  a  horfe  of 
the  age  ftated  in  the  pedigree,  at  the  fame  time  ftating  he  knows 
nothing  of  him  but  what  he  has  learned  from  the  pedigree,  he  is 
not  liable  to  an  a&ioo,  though  ic  afterwards  appear  that  the  pedi- 
gree it%falfe» 

{a)  2  Eft.  Rep.  673. 

1 
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Thus,  in  the  cafe  of  Dunlop  v.  Waughy  [b)  which  was  an  a&ion 
of  affum/fit  on  a  promife  that  a  horfe,  bought  by  the  plaintiff  of 
the  defendant,  was  only  eight  years  old,  when,  in  fad,  he  was 
fourteen.  The  defendant,  when  he  fold  the  horfe,  (howed  the 
plaintiff  a  written  pedigree,  which  he  had  received  with  him 
from  the  perfon  of  whom  he  had  bought  him,  and  faid  that  he 
fold  the  horfe  according  to  that  pedigree,  knowing  nothing  of  him 
further  than  he  had  learnt  therefrom,  the  mark  being  out  of  his 
mouth  when  he  had  bought  him.  The  pedigree'  was  clearly 
proved  to  be  falfe,  but  the  defendant  had  no  knowledge  of  this 

when  he  fold  the  horfe*  • 

# 

Lord  Kmyon,  Ch.  J.  was  clearly  of  opinion  "  that  this  was  no 
warranty.  The  defendant  related  all  he  knew  of  the  horfe,  and 
did  not  enter  into  any  exprefs  undertaking  that  the  horfe. was  of 
the  age  ftatei  in  the  pedigree,  but  ftated  the  contents  of  that, 
which  the  plaintiff  relied  on." 

If  a  horfe  is  ibid  warranted  (bund,  which  it  can  be  clearly 
proved  was  unfound  at  the  time  of  fale,  the  feller  is  liable  to  an 
a&ion  on  the  warranty,  without  either  the  horfe  being  returned, 
Or  notice  given  of  the  unfoundnefs. 

Thus,  in  the  cafe  of  Fielder  v.  Starkin  (c)  which  was  an  aSion 
of  affumffit  on  the  warranty  of  a.  mare,  "  tbatjbe  was  founds  quiet, 
snd  free  from  vice  and  blemi/b" 

On  the  trial  it  appeared,  that  the  plaintiff  had  bought  the  mare 
in  queition  of  'the  defendant,  at  Wintul  fair,  in  the  month  of 
Marcb,  1787,  for  thirty  guineas;  and  that  the  defendant  war- 
ranted her  found,  and  free  from  vfec  and  blemifli. — Soon  after  the 
fale,  the  plaintiff  discovered  that  (he  was  unfound  and  vicious, 
but  kept  her  three  months  after  this  difcovery,  during  which  time 
he  gave  her  phyfic,  and  ufed  other  means  to  cure  her.     At  the 
end  of  the  three  months  he  fold  her ;  but  (he  was  foon  returned  to 
him  as  unfound.     After  (he  was  fo  returned,  plaintiff  kept  her  till 
the  month,  of  08obcrf  1787,  and  then  fent  her  back  to  the  defend- 
ant as  unfound,  who  refufed  to  receive  her.    On  her  way  back  fo 
the  plaintiff's  ftable  the  mare  died ;  and,  on  her  being  opened,  it 
was  the  opinion  of  the  farriers  that  (he  had  been  unfound  a  full 
twelvemonth  before  her  death.    It  alfo  appeared  that  the  plaintiff 

(i)  Ptake,  Cm.  NL  PH.  mj.       (<)  i  ft  M  17. 
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arid  .defendant  had  been  often  in  company  together  during  the  in- 
terval between  the  month  of  March,  when  the  mare  was  fold  to 
the  plaintiff,  and  OElobcr,  when  he  fent  her  back  to  the  defendant ; 
but  it  did  not  appear  that  the  plaintiff  had  ever,  in  that  time,  ac- 
quainted the  defendant  with  the  circum  fiance  of  her  being  un- 
found.  The  jury  found  a  verdift  for  the  plaintiff,  with  thirty 
guineas  damages ;  but  the  defendant  afterwards  obtained  a  rule 
nifi  for  the  plaintiff  to  {how  caufe  why  the  verdiS  fhould  not  be 
fet  afide,  and  a  nonfuit  entered,  upon  the  ground  that  the  horfe 
had  not  been  returned,  nor  any  notice  given  to  the  defendant  of 
the  unfoundnefs. 

The  Court,  however,  after  argument,  discharged  the  rule,  and 
determined  that  it  was  not  neceflary  either  to  return  the  horfe,  or 
give  notice  of  its  unfoundnefs. 

Lord  Loughborough,  Ch.  J.  faid,  "  Where  there  is  an  exprefs 
warranty,  the  warrantor  undertakes  that  it  is  true  at  the  time  of' 
making  it.  If  a  horfe,  which  is  warranted  found  at  the  time  of 
fale,  be  proved  to  have  been  at  that  time  un found,  it  is  not  necef- 
fary  that;  he  ftiould  be  returned  to  the  feller.  No  length  of  time 
elapfed  after  the  fale  will  alter  the  nature  of  a  contract  originally 
falfe j  neither  is  notice  neceflary  to  be  given  ;  though  the  not 
giving  notice  will  be  a  ftrong  prefumptioh  againft  the  buyer  that 
the  horfe,  at  the  time  of  the- fale,  had  not  the  defe&  complained 
of,  and  will  make  the  proof  on  his  part  much  more  difficult.  The 
bargain  is  complete,  and  if  it  be  fraudulent  on  the  part  of  the 
feller,  he  will  be  liable  to  the  buyer  in  damages,  without  either  a 
return  or  notice.  If,  on  account  of  a  horfe  warranted  found, 
the  buyer  fhould  fell  him  again  atalofs,  an  aftion  might,  perhaps, 
be  maintained  againft  the  original  feller,  to  recover  the  difference 
pf  the  price.  In  the  prefent  cafe  it  appears,  from  the  evidence  of 
the  farriers  who  faw  the  mare  opened,  that  (he  muft  have  been 
unfound  at  the  time  of  the  fale  to  the  plaintiff1/9 

Gould,  J.  was  of  the  fame  opinion ;  and  faid  he  remembered 
many  cafes  of  exprefs  warranty,  where  a  return  was  not  held  to  be 
neceflary, 

Heath,  J.  faid,  "  If  this  had  been  an  a£tion  for  money  had  and 
received  to  the  plaintiff's  ufe,  an  immediate  return  of  the  mare 
would  have  been  neceflary  ;  but  as  it  is  brought  on  the  exprefs 
warranty,  there  was  no  ncceffity  for  a  return,  to  make  the  de- 
fendant liable." 

But 
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• 

But  if  a  warranty  be  accompanied  with  an  undertaking  'on  the 
part  of  the  feller  to  take  the  horfe  again,  and  pay  back  the  pur- 
chafe  money,  if  on  trial  he  (hall  be  found  to  have  any  of  the 
defects  mentioned  in  the  warranty!  the  buyer  muft  return  the 
horfe  as  foon  as  he  difcovers  any  of  thofe  defeds,  in  order  to 
maintain  an  a&ion  on  the  warranty,  unlefs  he  ha6  been  induced 
to  prolong  the  trial  by  any  fubfequent  mifrepreftntation  of  the 
feller.     In  fuch  cafe  the  term  trial  means  a  rcafonable  trial. 

Thus,  in  the  cafe  of  Admm  v.  Richsirds%  (d)  which  Was  an  a&ion 
of  ajfum^fit  on  the  following  warranty  : 

"  London ,  6th  December,  179.1. 
u  Received  of  John  William  Adam,  Efq.  ninety  guineas,  for  a 
"  pair  of  brown  bay  coach  geldings,  which  I  warrant  perfectly 
"  found,  free  from  blemifh,  and  in  no  manner  vicious :  and  if,  on 
<c  trial,  they  fhould  have  any  of  the  beforementioned  faults,  I 
"  agree  to  take  thefe  horfes  again,  and  allow  Mr.  Adam  his  pur* 
chafe  money. 

M  John  Richards? 

Soon  after  the  fale  it  was  difcovcred  that  one  of  the  horfes  was 
vicious  and  reftive  in  hamefs ;  and  there  was  evidence  that  he 
was  fo  at  the  time  of  the  fale.  Of  this  the  plaintiff  informed  the 
defendant,  but  continued  to  keep  the  vicious  horfe  for  fcveral 
months,  partly  from  the  perfuafion  of  the  defendant,  and  partly 
from  his  own  fuppofition  that  the  horfe  would  improve,  and  go 
better  as  he  was  more  ufed.  The  plaintiff  afterwards  turned  the 
horfe  out  to  grafs  for  fome  weeks,  and  then  fent  him  to  the  de- 
fendant, who  fupplied  another  for  a  temporary  purpofe,  till  a  bet- 
ter could  be  procured  to  match  the  Remaining  one  of  the  pair. 
After  this  the  plaintiff  took  the  reftive  horfe  again  from  the  de- 
fendant,  and  returned  him  the  borrowed  one,  the  defendant  fay* 
ing  that  the  reflive  horfe  would  then  go  very  well :  and  it  was 
not  till  fome  days  after  this,  namely,  on  the  23d  of  July,  1 795, 
that  the  plaintiff  finally,  returned  .the  pair  to  the  defendant,  and  de- 
manded back  the  purchafe  money. 

On  this  evidence  a  verdid  having  been  found  for  the  defendant 
the  counfel  for  the  plaintiff  moved  for  a  .new  trial,  relying  on 
the  cafe  of  Fielder  v.  Starkitt,  (e)  to  (how,  that  as  there  was  an 

(d)  2  H.  Bl  573.  (#)  Ante*  377. 
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exprefs  warranty,  and  as  the  horfe  appeared  to  hare  been  reftive 
at  the  time  of  the  fale,  it  was  not  neceffary  that  he  fliould  be  re- 
turned, to  make  the  defendant  liable  to  an  a£Hon  on  the  warranty* 
Put  the  Court  faid,  that  though  they  fully  aflented  to  the  do&rinc 
laid  down  in  Fielder  ▼.  Starkin,  yet,  where  there  was  an  agreement 
to  take  a  horfe  back,  if  on  trial  he  fliould  be  found  faulty,  though 
it  wereacco  mpanied  with  an  exprefs  warranty,  it  was  incumbent 
on  the  purchafer  to  return  the  horfe,  as  foon  as  the  faults  were  dis- 
covered, unlefs  the  feller,  by  any  fubfequent  mifreprefentation, 
induced  the  purchafer  to  prolong  the  trial  \  that  a  trial  meant  a, 
reafonable  trial ;  but  here,  fix  months  had  ejapfed  after  the  horfe 
was  known  to  be  reftive,  and  before  the  return.  The  verdict, 
therefore,  was  proper,  and  ought  not  to  be  fet  afide. 

So,  where  a  horfe  is  (old  by  public  au&ion,  and  one  of  the 
conditions  of  fale  is,  that  the  purchafer  of  any  horfe  warranted  found, 
whojball  conceive  the  fame  to  be  unfound,Jball  return  him  within  two 
days,  otherwife  hejbail  be  deemed  found :  If  the  buyer  negle&s  to  re* 
turn  the  horfe  within  the  time  allowed,  no  aGion  will  lie  on  the 

warranty.  »  /. 

» 

Thus,  in  the  cafe  of  Mefiiard V.  Aldridge,  (/)  where  It  appeared 
that  a  horfe  was  fold  by  the  defendant,  by  au&ion,  at  his  repofi* 
tory,  and  warranted  found.  The  fale  took  place  on  the  Wcdnefday* 
M  the  time  of  the  fale  the  auctioneer  announced  that  the  con* 
ditions  of  the  fale  were  as  ufual.  Thefe  conditions  of  fale  were 
proved  to  be  contained  in  a  printed  paper,  patted  up  under  the 
auctioneers  box*  and  by  one  of  them,  "all  horfes  purchafed 
"  there,  in  cafe  of  any  unfoundnefs  difepvered,  are  required  to  be 
"  returned  before  the  evening  of  the  fecond  day  after  the  fale," 

The  horfe  in  queftion  was  not  returned  till  the  Saturday.  When 
returned  by  the  plaintiff,  he  was  informed  that  it  was  too  late, 
as  he  ought  purfuant  to  the  conditions  of  the  fale,  to  be  returned 
pn  the  evening  of  Friday. 

For  the  plaintiff  it  was  contended  that  there  was  no  evidence  of 
notic  of  the  conditions  of  the  fale  fufficient  to  bind  him ;  that 
the  auctioneer  had  not  proclaimed  them  publicly ;  fo  that  the 
plaintiff  might  havtf  been  ignorant  that  he  purchafed  under  fuch 

(/)  Sty  R*  *7*< 

conditions ; 
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conditions :  but*  at  all  events,  he  contended,  that  if  the  defend* 
ant,  who  was  not  the  owner  of  the  horfe,  had  not  paid  over  the 
-  price,  (which  if  he  had,  he  admitted  that  he  would  not  have  been 
liable,)  that  he  remained  fubjc&  to  this  action  on  the  warranty. 

Bat  Lord  Kenyon,  Ch.  J.  faid,  u  In  this  cafe  it  is  proved,  that 
printed  particulars  of  the  fale  are  pafted  up  in  the  public  fale* 
room,  under  the  auctioneer's  box.  In  the  cafe  of  carriers,  who 
advertife  that  they  will  not  be  liable  for  goods  loft  above  the  value 
of  5/.  unlefs  entered  as  fuch,  the  pofting  up  of  a  bill  in  the  coach- 
office  to  that  effect  has  been  held  to  be.  fufficient.  I  therefore 
think  the  fame  mode  being  adopted  here,  gives  the  fame  degree  of 
notice  to  all  perfons  who  come  to  this  fale  ^  and  that  it  is  a  fuffi- 
cient notice  of  the  conditions  under  which  the  horfes  are  iold. 

*'  With  refpect  to  the  main  point,  when  parties  enter  into  a 
fpecial  agreement,  they  muft  adhere  to  fhe  terms  of  it.  Here  there 
is  a  condition  that  the  party  purchafrag  muft  return  the  horfe" 
within  two  day) ;  which  he  has  not  done.  I  therefore  think  the 
plaintiff  muft  be  nonfuited." 

But  (g)  if  a  horfe  fold  at  a  public  auction  be  warranted  found, 
and  fix  years  old,  and  it  be  one  of  the  conditions  of  fale  that  he 
(hall  be  deemed  found,  unlefs  returned  within  two  days,  this  con* 
dition  applies  tojrne  warranty  olfoundnefs.  Therefore,  where  a 
horfe  ibid  with  fuch  a  warranty  was  difcovered  to  be  twelve  years 
old  ten  days  after  the  fale,  and  was  then  offered  to  the  fel- 
ler, who  refufed  to  take  him,  it  was  holden  that  an  action  might 
be  maintained  by  the  buyer  againft  the  feller ;  and  his  right  to  re- 
cover is  not  affected  by  his  having  fold  the  horfe  after  offering  him 
to  the  defendant* 

Lord  Kenyon,  Ch*  J.  in  this  cafe,  faid,  "  The  condition  of  fide 
muft  be  confined  folely  to  the  circumftance  of  unfiundntfs.  There 
it  good  fenie  in  making  fuch  a  condition  at  public  fales ;  becaufc* 
aotwithftanding  all  the  care  that  can  be  taken,  many  accidents 
may  happen  to  the  horfe  between  the  time  of  fale  and  the  time 
when  the  horfe  may  be  returned,  if  no  time  were  limited :  but 
the  circumftance  of  the  age  of  the  horfe  is  not  open  to  the  feme 
difficulty." 


£f )  Bbchaoan  ».  Parafluw,  %  Term  Rep.  745. 
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.So,  if  cattle  or  good*  *rc  fold  and  delivered  upon  a  warranty  of 
foundsieis,  or  other  particular  quality^  if  the  buyer  difcovers  the 
warranty  to  be  iwttue,  he  muft  immediately  return  the  thing 
bought  to  the  feller ;  otherwise  he  »ili  be  liable  to  an  a&ion  for 
the  price  agreed  on;  and  he  cannot  defend  himfelf  upon  the 
ground  of  the  warranty  being  untrue:  for  where  the  buyer  keeps 
the  thing  bought,  his  only  remedy  in  fuch  cafe  is  by  aftion  for 
damages  upon  the  warranty. 

Thus,  in  the  cafe  of  Ctirth  v.  Hantkiy>  Bart,  (A)  which  was  an 
aftion  of  affutnffit  to  recover  the  price  of  an  horfe  fold  by  the  plain- 
tiff to  the  defendant,  who. was  an  officer  in  the  life-guards. 

The  horfe  having  been  warranted,  the  defence  fet  up  was,  that 
the  warranty  had  not  been  complied  with,  the  horfe  having  de- 
fective eyea  when  fold :  but  it  appeared  in  evidence  that  the. de- 
fendant had  been  informed  of  the  djefeft  in  the  eyes  the  day  after. 
be  bought  the  horCe>  but  that  he  kept  it  near  feven  weeks  after- 
wards before  he  returned  it  \  and,  in  the  •  courje  of  which  time, 
fufpe 61:ing  the  horfe  had  fome  defeft  in  }ns  fee),  he.  had  appjied 
a  blifter  and  fome  other  medicines  to  the  part :  this  produced  a 
diibrder  called  a  thrufh,  and  a  confiderable  degree  of  lamenefs : 
it  was,  however,  only  a  temporary  lamenefs,  and  the  horfe  re- 
covered  of  it ;  and  it  was  in  evidence  that  the  remedies  applied  to 
the  leg  and  foot  could  not  have  affe&ed  the  eyes-  Upon  thefe 
fafts  being  proved,  Lord  Eldsn,  Ch.  J.  faid,  «*  He  thought  the 
matter  fet  up  by  the  defendant  was  no  defence  to  the  a 61  ion  :  it 
appeared  that  the  horfe  had  defective  eyes  whfen  fold  ;  and  that 
that  defe&  was  made  known  to  the  buyer  a  very  (hort  time  after 
he  had  purchafed  him.  Inftead  of  returning  him  immediately, 
the  defendant  doQored  him :  this  produced  a  new  diforder,  which 
the  horfe  had  not  when  fold*  The  queffion  was,  would  the 
horfe,  when  returned  to  the  feller,  be  diminiflied  in  value  by  this 
dodoring  I  If  he  would,  his  lor dfhip faid  he  thought  the  defend* 
ant  (hould  pay  the  price,  and  bring  his  aftion.  againft  the  feller 
for  any  defe&  in  the -warranty  exifting  at  the  time  of  the  f)le*  He 
took  it  to  be  clear  law,  that  if  a  perfon  pnrcbafes  an-hotfe  which 
is  warranted,  andit  afterwards-tum  out  that  the  horfe  was  unfound 
at  the  time  of  the  warranty,  the  buyer  might,  if  he  pleafed,  keep 

{b)  $  Efp.  R#.  I*. 
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the  horfe,  and  bring  an  a£tion  on  the  warranty,  in  which  he 
would  have  a  right  to  recover  the  difference  between  the  value  of 
a  found  horfe  and  one  with  fuch  defefts  as  exifted  at  the  time 
of  the  warranty ;  or  be  might  return  the  horfe,  and  bring  an 
action  to  recover  the  full  money  paid  ;  but  in  the  latter  cafe  the 
feller  had  a  right  to  expefl  that  the  horfe  (hould  be  returned  in 
the  fame  ftate  he  was  when  fold,  and  not  by  any  means  diminilbed 
in  value;  for,  his  lordfliip  faid,  if  a  ptrfon  keeps  a  warranted 
arricle  for  any  length  of  time  after  discovering  its  defe&s,  and 
when  he  returns  it,  it  is  in  a  worfe  ftate  than  it  would  have 
been  if  returned  immediately  after  fuch  difcovery^I  think  the 
party  can  have  no  defence  to  an  attiou  for  the  price  of  the  ar- 
ticle, on  the  ground  of  noit-complianoc  with  the  warranty,  but. 
muil  be  left  to  his  action  on  the  warranty  to  recover  the  difference 
in  the  value  of  the  article  warranted,  and  its  actual  value  u^hen 
fold.  And  his  lordihip  concluded  with  faying*  that  if  the  jury 
thought  that  if  any  future  purchafcr  was  to  be  told  that  the  horfe 
had  been  Miftered  and  dofiored  it  would  <Jimiai(h  its  value  in 
the  eftimation  of  fuch  purchafcr,  they  (hould  find  k  verdki  for 
the  plaintiff,  which  they  accordingly  .did  for  forty-five  £uinca% 
the  price  agreed  upon. 

So,  in  the  cafe  of  Grimaldi  v.  White %  (*)  which  was  aji  a£tioa 
of  ajjunfkfit  for  work  and  labour,  &c.  The. defendant  paid  a 
certain  fum  of  money  into  court,  and  pleaded  the  general  iffue  of, 
mn  ajfumpjit.  The  aftion  was  brought  by  the  plaintiff,  who  waa 
a  miniature  painter,  to  recover  the  value  of  feveral  pi&urzs 
painted  by  him  for  the  defendant.  Upon  the  trial  it  was  proved, 
that  the  plaintiff  painted  miniatures  of  different  fees;  according 
to.  which  the  prices  varied.  Specimens  were  hung  up  in  his 
apartment,  numbered  ;  and  the  prices  put  oppoGte  to  the  num- 
ber. The  price  oppofite  No.  8.  was  fifteen  guineas;  which 
number  the  defendant  had  had.  The  piclures  had  been  fent 
home  j  and  the  defendant,  at  the  time,  obje&ed  to  the  execution, 
as  being  inferior  to  the  fpecimen  exhibited  by  the  plaintiff;  but 
he  had  not  returned  them.  The  defence,  upon  which  it  was  in- 
tended to  rely,  was  this  inferiority  of  execution ;  and  of  courfe 
of  value ;  and  the  defendant's  counfel  were  proceeding  to  call 
wifneffes,  who  were  judges,  and  who  had  feen  the  pi&ures,  to 

•  •  • 
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prove,  that  at  fifteen  guineas  they  were  infinitely  overcharged  $ 
and  to  ascertain  what  was  the  real  value.    This,  (however,)  was 
objeacd  to  by  the  plaintiff's  counfel.     And  Lawrence,  ].,  before 
whom  the  caufe  was  tried,  faid  :  "  In  this  cafe  it  is  in  evidence, 
that  the  charges  of  the  plaintiff  arc  regulated  by  the  different 
fizes  of  the  pictures,   which  he  exhibits  as  fpecimensof  his  art, 
and  for  which  he  charges  the  different  fums  fet  oppofite  to  the 
numbers.    It  is  proved,  that  he  has  delivered  feveral  pi&ures  to 
the  defendant  of  the  fize  which  he  ordered ;  and  which  the  de- 
fendant received,  and  has  not  returned.     The  defendant  relies 
on  the    circumftances,  that  they  are  of  an  execution  very  in* 
ferior  to  the  fpecimens  exhibited,  and  which  the  plaintiff  under- 
took to  paint  conformable  to.     Where  an  artift  exhibits  fperf- 
mens  of  his  art  and  (kill  as  a  ^painter,    and  affixes  a  certain 
price  to  them,  if  a  perfon  is  induced  to  order  a  pi&ure  from  an 
approbation  of  fuch  fpecimens,  and  the  execution  of  it,  when 
delivered,  is  inferior  to  the  fpecimen  exhibited,  he  has  a  right 
to  refufe  to  receive  it,  or  return  it,  as  not  being  conformable  to 
that  performance  which  the  painter  undertook  to  execute  :  but  if 
he  means  to  avail  himfelf  of  that  objection,  be  mud  .return  the 
pi&ures}  h*  muftrefcind  the  contraft  totally.    Having  received 
it  un<ler  a  fpecific  contrail,  he  mud  either  abide  by  it,  or  refcind 
it  in  tote,  by  returning  the  thing  fold ;  but  he  cannot  [keep  the 
article  received  under  fuch  a  fpecific  contraQ,  and  for  a  certain 
price  \  and  pay  for  it  at  lefs  price  than  that  charged  by  the  coni 
trad. "     The  plaintiff  accordingly  had  a  verdift  for  the   ful} 
charge. 

^.  Of  Contrails  9/ Warranty  of  Title,  &c.  upon  the  Sale  of  Landt, 
Tithes,  Annuities,  (2fc.]  If  the  vendor  of  an  eftate  warrant  that 
he  has  a  good  title  to  it,  when  he  has  no  title,  the  vendee 
may  maintain  an  aftion  of  affum^fit  againft  him  on  fuch  war* 
ranty.  (k) 

So,  if  on  a  treaty  for  the  purchafe  of  a  houfe,  the  defendant 
affirms' the  rent  to  be  30/.  per  annum,  whereas  in  truth  it  is  but 
20/.,  and  thereby  the  plaintiff  is  induced  to  give  fo  much  more 
than  the  houfe  is  worth,  the  defendant  is  liable  to  an  a£tion ; 
for  the  value  of  the  rent  is  matter  that  lies  in  the  privite  know- 

(i)  Vide  Mo.  126.  i  Soli*  210.  Com,  JQtf.  tit*  A  Awn  upon  the  Cafe 
fur  a  Deceit,  A.  8. 
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ledge  of  the  landlord  and  tenant 5  and  if  they  affirm  the  rent 
to  be  more  than  it  is,  the  purchaser  is  cheatcd>  and  ought  to  hare 

a  remedy  for  it*  (/) 

So,  (m)  if  a  man  fell  tithes,  knowing  that  he  had  no  right  to 
them,  an  a&ion  on  the  cafe  in  nature  of  deceit  will  lie. 

But  where  the  plaintiff  declared,  (»)  that  whereat  queen 
Elizabeth  was  feifed  in  fee  of  the  advowfon  of  the  vicarage 
of  8.y  whereto  the  tithes  in  S.  did  belong ;  and  that  the  defend- 
ant, upon  the  9th  of  Junt>  did  affirm  himfelf  to  be  lawful  incum- 
bent thereof,  and  that  he  had  right  to  the  tithes  from  the  death 
of  T.  V.  the  incumbent,  (who  died  16th  April  preceding ;)  where* 
upon  the  plaintiff,  on  the  16th  of  Junt%  having  a  communication 
with  the  defendant  about  his  buying  the  faid  tithes  till  Michaelmas 
following,  the  defendant  adturte  fciens,  that  he  had  no  right  there- 
to (he  not  having  been  inftituted,  &c.)  yet  false  &  deceptive^ 
fold  them  to  the  plaintiff,  for  30/.  and  alleges,  infaBo%  that  E.  T. 
was  afterwards  prefented,  &c.  and  took  the  tithes,  &c. 

The  Court  determined  that  no  aQion  would  lie  upon  a  mere 
affirmation  that  a  party  is  owner  or  proprietor  of  an  eftate,  of 
which  he  is  not  at  the  time  in  poffeffion ;  but  there  muft  be  an 
espxefs  covenant  or  warranty  for  the  enjoyment.  In  the  prefent 
cafe,  therefore,  judgment  was  given  for  the  defendant. 

So,  if  the  plaintiff  declares,  that  upon  a  communication  between 
the  plaintiff  and  the  defendant,  for  the  purchafe  of  a  certain  term 
for  years,  which  the  defendant  then  had  in  certain  lands,  the  de- 
fendant aliened  to  the  plaintiff  that  the  faid  term  was  worth  150/. 
to  be  fold;  to  which  the  faid  plaintiff fidem  adhibem  did  give  the 
defendant  150/.  for  the  fame ;  and  that  afterwards  the  plaintiff, 
offering  the  faid  term  to  fale,  could  not  get  fo  much  for  the  fame  \ 
the  a&ion  docs  not  lie ;  for  here  was  only  a  naked  affirmation  of 
the  defendant  that  the  term  was  worth  Jo  much  j  and  it  was  the 
plaintilPsfolly  to  believe  him  (0) 

An  a&ion  will  lie  to  recover  the  expences  of  the  conveyances, 
«nd  the  intfereft  of  the  money  procured  to  purchafe  an  annuity, 

(/)  x  Sid.  146.  x  Lev.  10a.  1  Sail.  21  x.  (m)  Mo.  467. 
(n)  Rolwcll*.  Vaughan,  Cro.  Joe.  196.  Mo.  467.  S.  C. 
\o)  Harvey  v. Young,  Teh.  ao.  See  al/o  1  Sid.  146.  S.  /\ 

where 


«S6  Of  Contrails  ofWarraftiy  upon  Sales.    [Part  IK. 

where  the  grantor  has  mifreprefentcd  the  charges  affefting  tfce 
eftate  to  be  charged  with  the  annuity. 

Thus,  in  the  cafe  of  Richards  v.  Barton^  (p)  the  declaration  ftated, 
that  the  defendant,  in  con  fid  oration  of  3200/.  to  be  to  him  paid, 
bad  agreed  to 'grant  to  the  plaintiff  a  certain  annuity  of  400L  per 
mtinurfty  charged  upon  a  certain  eftate  of  his,  the  defendant's,  and 
that  he  had  reprefented  that  the  faid  eftate  was  affe£ted  with  only 
one  judgment  for  ioco/.  payable  to  his  brother  \  that  on  this  re- 
prefentation  the  plaintiff  agreed  to  purchafe  the  faid  annuity  ; 
that  the  deeds  and  conveyances  neceffary  were  accordingly  pre- 
pared %  and  the  plaintiff  had  procured  the  faid  fum  of  money  for 
that  purpofe.  It  then  averred,  that,  before  the  faid  deeds  were 
executed,  it  appeared  that  the  premifes  were  'charged  with  a  fur- 
ther judgment  of  5000/. ;  in  confequence  of  which,  the  plaintiff 
declined  to  proceed  further  in  the  purchafe  ;  and  the  aft  ion  waa 
brought  to  recover  the  expences  of  the  conveyance,  and  the  intcreft 
of  the  money  from  the  time  the  plaintiff  had  prepared  it  till  the 
treaty  was  at  an  end. 

For  the  defendant  it  was  replied,  firft,  that  it  was  incumbent 
on  the  plaintiff  to  have  fearched  for  judgments  before  any  of  the 
deeds  or  conveyances  were  put  in  hand,  or  any  expence  incurred 
on  that  account  ;  and  that,  on  the  fame  principle,  the  plaintiff 
ftiould  not  have  come  forward  with  his  money,  To  as  to  charge 
the  defendant  with  any  intereft,  until  he  had  feen  a  clear  and  in- 
difputablc  title  :  and  as  to  the  charge  of  the  latter  judgment,  they 
gave  in  evidence  that  they  had  offered  to  have  fatisfa&icm  entered 
upon  that  judgment,  but  it  was  by  power  of  attorney  from  the 
perfon  who  had  the  judgment,  and  who  was  then-  abroad. 

For  the  plaintiff  it  was  proved,  by  the  attorney  employed  by 
kifti,  that  he  had  received  an  abftracl  of  the  defendant's  title  ta 
the  eftate  about  to  be  charged  with  the  annuity,  which  mentioned 
but  one  charge  of  iooo/.  to  his  brother  ;  that,  upon  his  inquiring: 
if  there  were  any  other  judgments  affe&ing  the  eftate,  the  die- 
fendant  affured  him  there  were  none  ;  that  he  therefore  did  not 
then  fearch  for  judgments,  but  deferred  it  till  the  execution  of  the 
deeds,  to  fave  a  double  fearch. 

Lord  Kenyon,  Ch.  J.  rated,  that  the  plaintiff  was  clearly  en- 
titled to  recover :  his  lordfliip  faid,  "  that  an  abftraft  ought'  tO> 

0)  1  EJp.  Rep.  a68„ 
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mention  every  incumbrance  whatever  affeQjng  an  eftate,  upon 
which  any  fecurity  was  about  to  be  placed  5  and  fliould  therefore 
contain  an  account  of  every  judgment  by  which  the  eftate  was 
affc&ed  ;  that  the  abftraft,  therefore,  in  this  cafe  was  objection- 
able in  that  refpeft  ;  nor  was  the  obje&idn  removed  by  the  offer 
to  have  fatisfafiion  acknowledged  under  a  power  of  attorney,  as 
that  was  liable  to  objeEHon  ;  and  it  had  been  decided  by  lord 
Hardwicke,  that  a  party  was  not  bound  to  accept  of  any  convey, 
ance,  or  any  agreement  executed  under  fuch  circum (lances  ;  that, 
with  refpeft  to  the  fearching  for  judgments,  the  conduct  of  the 
plaintiff's  attorney  had  been  perfeftly  proper :  for,  as  it  was  ab- 
folutely  neceffary  to  fearch  for  judgments  immediately,  before  the 
conveyances  were  executed,  left  fome  judgments  fliould  have 
been  entered  up  during  the  treaty,  that  he  had  afligned  a  very 
proper  reafon  for  not  having  done  fo  at  firft,  namely,  the  plaintiff's 
affertton  that  no  judgment  did  in  fa£t  fubGft',  charging  the  eftate, 
except  one  for  1 000/.  before  mentioned,  and  as  it  faved  expence 
of  a  double  fearch  for  judgments." 

For  more  concerning  Warranty,  &c.  and  when  the  Confederation 
Money  may  be  recovered  tact,  vide  ante,  p.  75.  tit*  Money  Had  and 
Received. 
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CHAPTER  IX. 

Of  the  Bailment  of  Goods  with  Carriers,    Wharfingers^ 

Warehousemen,  &c» 


r 

THE  term  Bailment  fignifies  a  delivery  of  goods  on  a  contta£fc 
or  condition,  expreffed  or  implied,  that  they  (hall  be  rcftorcd 
by  the  bailee  to  the  bailor,  or  according  to  his  dire&ions,  as  foon 
as  the  purpofe  for  which  they  were  bailed  (hall  be  anfwcred.  (a) 

Now  thc^e  are  feveral  fpecies  of  bailment* 

> 

Lord  HoJt%  in  the  cafe  of  Coggs  v.  Bernard,  (b)  fays,  «  There 
"  are  fix  forts  of  bailment.  The  firft  fort  is,  a  bare  naked  bail- 
«  ment  of  goods  delivered  by  one  man  to  another,  to  keep  for 
"  the  ufe  of  the  bailor;  and  this  I  call  zdepofitum ;  and  it  id 
«  that  fort  of  bailment  which  is  mentioned  in  Soutbcote's  cafe,  (r.) 
."  The  fecond  fort  is,  when  goods  or  chattels  that  are  ufeful  are 
"  lent  to  a  friend  gratis,  to  be  nfed  by  him ;  and  this  is  called 
«  commodatum,  becaufe  the  thing  is  to  be  reftored  in  fptcie;  The 
•*  third  fort  is,  when  goods  are  left  with  the  bailee  to  be  ufed 
*<  by  him  for  hire.  This  is  called  locatio  et  eondu&io,  and  the 
«  lender  is  called  locator,  and  the  borrower  cvnduflor.  The  fourth 
*<  fort  is,  when  goods  or  chattels  are  delivered  to  another  as  a 
«  pawn,  to  be  a  fecurity  to  him  for  money  borrowed  of  him  by 
«  the  bailor;  and,  this  is  called,  in  Latin,  vadium,  and  in  EngUfh 
"  a  pawn  or  2  pledge.  The  fifth  fort  is,  when  goods  or  chattels 
"  are  delivered  to  be  carried,  or  Something  is  to  be  done  about 
««'  thein  for  a  reward  to  be  paid,  by  the  perfon  who  delivers  them 
"  to  the  bailee,  who  is  to  do  the  thing,  about  them.  The  fixth 
"  fort  is,  when  there  is  a  delivery  of  goods  or  chattels  to  fome- 

(a)FiJe  Jonei's  Law  of  Bailments,/,  i.  1 17.    (*)  a  LL  Raym.  91a* 
(4  4  Co.  84. 
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w  body,  who  is  to  carry  them,  or  dofomething  about  them  gratis, 
u  without  any  reward  for  fuch  his  work  or  carriage." 

But  Sir.  William  jfones,  in  his  learned  treatife  (J)  on  this  fub- 
je&,  acknowledges  but  five  fpecies  of  bailment ;  and,  in  com- 
menting upon   Lord   Holt's    dif  ifion  of  this  fubject,  he    fays : 
"  His  divifion  of  bailments  into  Jix  forts  appears,  in  the  fir  ft 
place, 'ii  little  inaccurate  ;  for,  in  truth,  his  fifth  fort  is  no  more 
than  a  branch  of  his  third,  and  he  might,    with   equal  reaion, 
have  added  a  feventh,  fi nee  the  fifth  is  capable   of  another  fubdi- 
vifiony  1  acknowledge,  therefore,  but  five   fpecies  of'  bailment ; 
which  I  (hall  now  enumerate  and  define,  with  all  the  Latin  names, 
one  or  two  of  which  Lord  Holt  has  omitted.      1 .  Defiofitum9  which 
is  a  naked  bailment,  witbout  reward,   of  goods   to  be  kept  for 
the  bailor.     2.   Mandatum,  or  commifflbn  ;  when  the  mandatary 
undertakes,  without  recompence,  todofpme  ad  about  the  things 
bailed,  or  fimply  to  carry  them  ;  and   Hence  Sir  Henry  Finch  di- 
vides bailment  into  two  forts*  to  keep  and  to  employ.     3.    Com* 
modatum%  or  loan  for  ufe  ;  when  goods  are  bailed,    without  pay, 
to  be  ufed  for  a  certain  time  by  the  bailee.     4.  P'^nori  Acccptum, 
when  a  thing  is  bailed  by  a  debtor  to  his  creditor  in  pledge,  or 
as  afecurity  for  the  debt.     5.  Locatum%  or  hiring,'  which  is#a'ways  ^ 
for  a  reward  ;  and  this  bailment  is  either,   i.  Locatio  rci,  oy  v/Hvh 
the  hirer  gains   the  temporary  ufe   of  the  thing  j  or  2.  Locatio 
cperis  faeiendi9  when  work   and  labour,  or  care  and  pains  are  to' 
be  performed  or  be  ft  owed  on  the  thing  delivered ;  or  3.  Locatio 
eperis  mercium  vehendarum,  when  goods  are  bailed  for  the  purpofe 
of  being  carried  from  place  to  place,  either  to  a  public  carrier,  or 
to  a  private  perfon." 

,  In  another  part  of x Sir  William  Jones9*  tTeatife,  (e)  this  laft 
fpecies  of  bailment  is  thus  defined,  <c  Letting  to-  hire  is,  ift,  A  baiU 
tnent  of  a  thing  to.  he  ufed  by  the  hirer  for  a  comp-nfation  in 
money  \  or  2dly,  A  letting  out  of  work  and  labour  to  be  done,  or  care 
and  attention  to  be  be/lowed  by  the  bailee  on  the  goods  bailed,  and 
that  for  a  pecuniary  recompence  ;  or  3dly,  Of  care  and  pums  in 
carrying  the  things  delivered  fron>x>ne  place  to  another  for  a  ltipu- 
lated  or  implied  reward." 

In   the  prefent  chapter  it  is  intended  to  treat  chiefly  upon  the 
fifth  fpecies  of  bailment.     The  fubjeft,  however,  will  be  confi- 

(</)  Page  35.         (e)  Page  11*. 
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dered  under  the  following  beads : 

I.  Of  the  Bailment  of  Goods  with  Common  Carriers  by  Land. 

1.  Of  the  General  Liability  of  Common^  Carriers. 

2.  Whojball  be  deemed  d  Common  Carrier. 

3.  Wbatjball  be  afujficicnt  Delivery  to,  and  Acceptance  by 

Carriers.^ 

4.  Of  a  Special  or  Conditional  Acceptance  of  Goods  under  a 

Particular  Notice,  &c.  /  and  of  the  Carrier's  Lia- 
bility or  Exemption  in  RefpeEt  thereof 
r.  In  what  Cafes  a  Carrier  is  bound  to  Deliver  Goods  to  the 
Premifes  tf  the  Confignie. 

6.  By  and  againft  whom  the  ASlion  Jbould  be  brought:  and 

of  the  Form  of  ABion  againft  a  Carrier  in  Cafe  of 
Lofs  or  Damage  of  Goods. 

7.  Of  the  Carrier's  Lien  on  Goods. 

2.  Of  the  Bailment  of  Goods  with  Common  Carriers  by  Water* 

I.  Of  the  General  Liability  of  Mafter  and  Owner. 
i      2.  Of  a  Delivery  and  Acceptance  of  Goods  under  a  Bill  of 

Lading*  in  a  General  Ship* 
3-  Off  special  Acceptance  of  Goods,  without  a  Bill  of 

Lading* 
4.  When  the  Refponfbilitj  of  the  Mafter  and  Owner  Begins 

and  Determines  /  and  in  what  Cafes  they  are  either 

Wholly  or  in  Part  exempt  from  making  good  a  Lofs 

or  Damage,  &c. 

3.  Of  the  Bailment  of  Goods  with  Private  Carriers  either 

With  or  without  Reward. 

4.  Of  the  Bailment  of  Goods  to  be  Kept  either  with  or 

Without  Reward. 

1.  Of  Bailment  pf  Goods  with  Private  Perfons. 

2.  Of  Bailment  of  Goods  with  Wharfingers. 

3.  Of  Bailment  of  Goods  with  Warehoufemen. 

5.  Of  the  Bailment  of  Goods  upon  a  Letting  to  Hire  where 
they  are  either  to  be  ufed,  or  fame  Labour  is  to  be  Performed 

upon  them,  &c. 

uQf 
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x.  Of  the  Bailment  of  Goods  with  Common  Carriers  by  Land. 

I.  Of  the  General  Liability  cf  Common  Carriers  J\  A  com* 
mon  carrier  for  hire  it  refponfible  for  the  lofs  or  damage  of 
goods  entrusted  to  his  care'  for  fafc  delivery  in  all  cafes,  except 
where  it  happens  from  the  aft  of  God,  or  of  the  King's  ene* 
mies.  (/) 

•  It  has  been  frequently  obferved,  (g)  that  rigorous  as  this  rule 
may  feera,  and  hard  as  is  it  may  be  in  one  or  two  particular  in* 
fiances,  yet  it  is  founded  on  the  great  principle  of  public  policy 
and  convenience,  to  which  all  private  confiderations  ought  to 
yield ;  for  the  public  are  obliged  to  rely  on  the  good  condud  of 
carriers,  whofe  education  and  morals  are  ufually  none  of  the  beft, 
and  who  might  have  frequent  opportunities  of  affociating  with 
wicked  and  difhoneft  perfons,  while  the  injured  perfon  could 
feldom  or  never  obtain  legal  proof  of  fuch  combinations,  or  even 
of  their  negligence,  if  no  a&ual  fraud  had  been  committed  by 
them,  to  the  infinite  injury  of  commerce,  and  extreme  inconve* 
nience  of  fociety. 

Accordingly  it  is  laid  down  in  the  books,  (b)  that  though  * 
common  carrier  be  robbed  of  the  goods  delivered  to  him,  he  ftull 
aijfwer  for  the  value  of  them. 

So,  a  carrier  is  confidered  in  the  nature  of  an  infurer,  and  Is 
liable  for  the  lofs  of  goods  occafioned  by  fire,  without  any  np» 
gligence  in  him  or  his  fervants. 

Thus,  in  the  cafe  of  Forward  v.  Pittard,  (/)  which  was  an 
adiori  of  ajumgfit  againft  the  defendant  as  a  common  carrier, 
for  not  fafely  carrying  and  delivering  the  plaintiff's  goods.  A 
vcrdiCt  was  found  for  the  plaintiff  fubjeft  to  the  opinion  of  the 
Court  of  Kings  Bench  on  the  following  cafe : 

«  That  the  defendant  was  a  common  carrier  from  London  to 
Shaft/bury.  That  on  Thurfday  the  14th  of  Ollober,  1784,  the 
plaintiff  delivered  to  him  on  JPeyhill  twelve  pockets  of  hpps  to 

(/)  Fide  1  RqL  Mr.  2.  C.    4  Co.  84.   2  Ld,  Rayn.  ijlS.  1  Term 

(f)  n<L  1  Salt.  143.  9  Ld.  Ray*.  9*8.  Jow'e  Law  cf  Bailmemtf, 
103,4.  95,6. 

(b)  1  Injl,  £9.  a.  Mo.  46s  I  Rol.  Abr.%.  C.  (0  i  Term  Rep.  27. 
See  alfo  Hyde  v.  the  Trent  and  Merfcy  Navigation  Company,  f  Term 
Mtf*  38J,  et  poft,  $.  P* 
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be  carried  by  him  to  Andover,  and  to  be  by  him  forwarded  to 
Shaft/bury  by  his  public  road  waggon,  which  travels  from  London 
through  Andover  to  Shaft/bury.  That  by  the  couife  of  travellings 
fuch  waggon  was  not  to  leave  Andover  till  the  Saturday  evening 
following.  That  in  the  night  of  the  following  day  after  the  de- 
livery of  the  hops,  a  fire  broke  out  in  a  booth  at  the  diftance  of 
one  hundred  yards  from  the  booth  in  which  the  defendant  had 
depofited  the  hops,  which. burnt  for  forne  time  with  unextin- 
guifhable  violence,  and  during  that  time  communicated  itfelf  to 
the  faid  booth  in  which  the  defendant  had  depofited  the  hops,  and 
entirely  confumed  them  without  any  acliul  negligence  in  the  de- 
fendant.    That  the  fire  was  not  occafioned  by  lightning." 

The  general  queflion  in  this  cafe  was,  whether  a  carrier  was 
liable  for  the  lofs  of  goods  occafioned  by  fire,  without  any  negli- 
gence in  him  or  his  fervants  ? 

Lord  Mansfield,  Ch.  J.  delivered  the  unanimous  opinion  of 
the  Court,  that  the  carrier  was  liable.  He  faid :  <f  It  appears 
from  all  the  cafes  for  one  hundred  years  back,  that  there  arc 
events- for  which  the  carrier  is  liable  indt pendant  of  his  contract. 
By  the  nature  of  his  contract,  he  is  liable  for  all  due  care  and 
diligence ;  and  for  any  negligence  he  is  fuable  on  his  contract. 
But  there  is  a  further  degree  of  rcfponfibility  by  the  cuftom  of  the 
realm,  that  is,  by  the  common  law  ;  a  carrier  is  in  the  nature  of 
an  infurer.  It  is  laid  down  that  he  is  liable  for  every  accident, 
except  by  the  a£t  of  God,  or  the  King's  enemies.  Now  what  is 
the  act  of  God?  I  confider  it  to  mean  fomething  in  op  po  fit  ion 
to  the  act  of  man:  for  every' thing  is  the  aft  of  G^that  hap- 
pens by  his  permiffion ;  every  thing  by  his  knowledge.  But  to 
prevent  litigation,  collufion,  and  the  neceffity  of  going  into  cir- 
cumftances  impoflible  to  be  unravelled,  the  law  prefumes  againft 
the  carrier,  unlefs  he  fhows  it  was  done  by  the  King's  enemies, 
or  by  fuch  acl  as  could  not  happen  by  the  intervention  of  man,  as 
ftorms,  lightning,  and  tempefts.  < 

"  In  this  cafe  it  does  not  appear  but  that  the  fire  arofe  from  the 
aft  of  fome  man  or  other.  It  certainly  did  arife  from  fome  a£t 
of  man ;  for  it  is  exprefsly  dated  not  to  have  happened  by  light- 
ning. The  carrier  therefore,  in  this  cafe,  is  liable,  inafmuch  as 
h^is  liable  for  inevitable  accident.'* 

.  $ut  in  the  cafe  of  Garfide  v.  The  Proprietors  of  the  Trent  and 
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Mrrfey  Navigation,  (k)  where  a  common  carrier,  between  A.  and 
B.  was  employed  to  carry  goods  from  A.  to  B.  to  be  forwarded 
to  C. ;  the  goods  were  fafcly  delivered  by  him  at  B.>  and  there 
put  into  his  warehoufe,  until  they  could  be  delivered  to  another 
carrier  from  B.to  C;  but  whiiit  the  goods  were  in  the  ware- 
houfe, they  were  deftroyed  by  an  accidental  fire  ;  the  Court  of 
Kings  Btnch  determined,  that  whilft  the  goods  remained  in  the 
warehoufe  the  carrier  was  to  be  conddered  merely  as  a  warehouse- 
man, and  therefore  not  refponGble  for  the  lofs. 

The  fads  of  the  cafe  were  fhortly  thefe  :  Four  pockets  of  hops, 
dire&ed  to  the  plaintiff  at  St.ckport,  were  delivered  to  the  de- 
fendants to  be  carried  by  them  from  Stcurport  to  Manchefltr ;  that 
they  arrived  fafe  at  Manchefltr  on  the  30th  of  September,  were 
that  evening  put  into  the  defendants'  warehoufe  there,  where 
(together  with  other  goods)  they  were  confumedby  an  accidental 
fire  that  night,  and  before  any  carrier  came  from  Stockport,  to 
whom  they  could  be  delivered.  It  alfa  appeared,  that,  according 
to  the  courfe  of  builncfs,  when  goods  are  fent  from  St  our  port  to 
go  beyond  Manchejier,  if  ,any  carrier  to  the  place  of  their  de (Una- 
nation  be  at  Manchejier  ready  to  receive  them,  they  are  imme- 
diately delivered  upon  payment  of  the  carriage  from  Stourport 
to  Manchejier ;  and  if  not,  the  defendants  keep  them  in  their 
warehoufe  till  a  carrier  arrive  to  whom  they  may  be  delivered  on 
making  the  above  payment,  the  defendants  not  charging  any  thirg 
for  lodging  and  keeping  the  goods  in  their  warehoWe.  Some- 
time before  the  goods  in  que  (lion  were  delivered  to  the  defend- 
ants, their  agent  told  the  plaintiff*' that  if  he  would  fend  all  his 
goods  by  them  they  would  forward  them  to  Stockport  by  the  firft 
carrier  that  (houid  come  there,  without  infilling  on  being  paid 
for  the  carriage  be  fore,  they  delivered  them,  and  would  fettle  with 
him  when  they  met. 

Lord  Kenjon,  Ch.  J.  fatd  :  "  If  the  defendants  were  considered 
merely  as  warehoufemen,  there  would  be  no  pretence  to  fay, 
that  they  were  liable  for  fuch  an*  accident  as  the  prefrnt.  The 
cafe  of  a  carrier  ftpnds  by  ittclf  upon  peculiar  grounds  ;  he  U 
held  refponfible  as  an  infurer,  and  the  reafon  given  in  the  books 
(whether  well  or  ill  founded  is  immaterial  here)  is  to  prevent  fraud. 
Sat  I  do  not  fee  how  we  can  couple  the  character  of  the  carrier 

(i)  4  Term  Rep.  581.  Vide  the  cafe  of  Hyde  v.  the  Trent  and  Mttfcy 
Navigation  Company,  5  Term  Rep.  389.  et  poji. 
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with  that  of  the  warehoufeman,  in  which  laft  the  defendants 
are  not  liable  here,  they  not  having  been  guilty  of  laches." 

Buller>  J.  "  The  keeping  of  the  goods  in  the  warehoufe  is  not 
for  the  convenience  of  the  carrier  but  of  the  owner  of  the  goods* 
for  when  the  Voyage  to  Manchejlcr  is  performed,  it  is  the  intereft 
of  the  carrier  to  get  rid  of  them  dire£Uy ;  and  it  was  only  be- 
caufe  thete  was  no  perfon  ready  at  Manchefler  to  receive  thefc 
goods  that  the  defendants  were  obliged  to  keep  them." 

It  is  faid,  (/)  that  it  has  been  determined,  that  if  a  man  travel 
in  a  ftage-coach,  and  take  his  portmanteau  with  him,  though  he 
has  his  eye  upon  the  portmanteau,  yet  the  carrier  is  not  abfolved 
from  his  refponfibility,  but  will  be  liable  if  the  portmanteau  be 
loft. 

2.  Who  Jhall  be  itemed  a  Common  Carrier.]  AH  pcrfons  car- 
tying  goods  for  hire,  as  matters  and  owners  of  (hips  and  other 
teffels,  lightermen,  proprietors  of  waggons,  &c.  come  under  the 
denomination  of  common  carriers,  and  are  chargeable,  on  the 
general  cuftom  of  the  realm,  for  their  faults  and  mifcarriages  in 
the  lofs  or  damage  x>f  goods  entruftedto  their  care.(m) 

So,  if  the  proprietor  of  a  ftage-coach  carries  goods  as  well  as 
paflengers  for  hire,  he  (hall  be  deemed  a  common  carrier,  and 
liable  for  the  lofs  of  goods,  &c.  («) 

But,  a  hackney  coachman  is  not  a  common  carrier  within  the 
cuftom  of  the  realm,  and  cannot  be  charged  for  the  lofs  of  a 
paflenger's  goods,  except  there  be  an  exprefs  agreement,  and 
money  paid  for  the  carriage  of  the  goods.  (0} 

So,  the  poft  matter-general  doth  not  come  under  the  denomina- 
tion of  a  carrier :  (/>)  he  hath  no  hire  j  enters  into  no  contra&. 
The  poft •office  is  a  branch  of  revenue,  and  a  branch  of  police 
created  by  A&  of  Parliament ;  the  falary  annexed  to  the  office 
of  poft-mafter,  is  for  no  other  confideration  than  the  trouble  of 
executing  it.  He  is,  therefore,  not  liable  for  any  conftrudHvc 
negligence. 

(!)  Per  Cbambre,  jf.  2  Bos*  &  Put.  4*9«  See  alfo  Robinfon  v.  Dunraore, 
II.  416.  et pofl.  (m)  1  Salk.  249.  Bac,  Mr.  tit.  Carriers,  A. 

(n)  2  Sho.  128.    Soli.  2%2.pL  11.         (0)  Com.  Rep.  25. 

(p)  Lane  v.  Cotton,  1  Ld.  Raym,  646.  Whitfield  v.  £,d.  Le  Def- 
pencer,  Cowp.  754. 
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,3.  Whaijball  be  afujjmtnt  Delivery  to  and  Acceptance  by  Carriers.] 
Leaving  goods  in  an  inn-yard  from  whence  a  carrier  fcts  out,  is  no 
delivery  to  the  carrier. 

Thus,  in  the  cafe  of  Selway  v.  Holloway,  (q)  where  it  appeared 
that  a  parcel  of  hops  were  left  at  the  inn  where  Hollowoy  lodged, 
without  proving  any  delivery  to  Holloway  or  his  fervant ;  but  only 
to  a  woman,  (who  iiad  ferved  Holloway  before,  but  had  quitted 
his  fervice  for  five  years,)  who  faid  to  the  carman,  if  he  laid 
them  down  Holloway  would  find  them.  And  upon  the  trial  it 
was  proved,  that  there  were  many  carriers,  who  lodged  at  the 
fame  inn,  but  none  of  them  went  out  the  fame  day. 

A  verdiS  was  found  for  the  defendant,  and  upon  a  motion  for 
a  new  trial,  the  Court  were  all  of  opinion,  that  the  hops  could 
not  be  faid  to  be  delivered  to  Holloway  :  and  therefore  a  new  trial 
was  denied. 

But,  if  gobds  are  delivered  to  a  carrier's  fervant  or  agent,  whom 
he  appoints  to  receive  goods  for  him",  this  is  a  fufficient  delivery  to, 
and  acceptance  of  them  by  the  carrier. 

4.  Of  a  Special  or  Conditional  Acceptance  of  Goods  under  a  Par* 
ticular  Notice,  and  of  the  Carrier's  Liability  or  Exemption  in  RefpeB 
thereof.]  A  common  carrier,*  who  accepts  a  box  with  goods  and 
money  in  it,  is  liable  to  the  full  extent  of  the  lofs  or  damage  hap- 
pening to  them,  though  he  be  ignorant  of  its  contents ;  unlefs  he 
make  a  fpecial  acceptance. 

Thus,  in  the  cafe  of  Kenrig  v.  Egglejlon,  (r)  which  was  an 
action  upon  the  cafe  againft  a  country  carrier  for  not  delivering  a 
box  with  goods  and  money  in  it.  The  evidence  was,  that  the 
plaintiff  delivered  the  box  to  the  carrier's  porter,  whom  he  ap- 
pointed to  receive  goods  for  him,  and  told  the  porter  that  there 
was  a  book  and  tobacco  in  the  box,  and  in  truth  there  was  an 
hundred  pounds-  in  it  befides.  And  it  was  agreed  by  the  coun- 
fcl,  and  given  in  charge  to  the  jury,  that  if  a  box  with  money 
in  it  be  delivered  to  a  carrier,  he  is  bound  to  anfwer  for  it  if  he 
be  robbed,  although  it  was  not  told  him  what  was  in  it.  And 
fo  it  was  ruled  in  one  Barcroft9s  cafe,  as  Roll  faid,  where  a  box 
of  jewels  was  delivered  to  a  ferry-man,  who  knowing  not  what 
was  in  it,  and  being  in  a  temped,  threw  it  overboard  into  the 
fea,  and  refolved  that  he  fhould  anfwer  for  it. 

(5)  1  Ld.  Rajm.  46.  (r)  Alcy%,  93. 

U  4  /?*./, 
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Roll,  J.  directed  the  jury,  *'  That  although  the  plaintiff  did  tell 
him  of  fome  things  in  the  box  only,  and  not  of  the  money,  yet 
he  mud  anfwer  for  it ;  for  he  need  not  tell  the  carrier  all  the 
paiticulars  in  tlie  box.  But  it  mud  come  on  the  carrier's  part 
to  make  fpecial  acceptance.  But  in  refpefik  of  the  intended  cheat 
to  the  carrier/  he  told  the  jury  they  might  confider  htm  in 
damages." 

To  prevent  this  general  liability,  therefore,  the  carrier  may 
make  a  fpecial  acceptance  of  the  goods ;  but  he  mud  in  fuch  cafe 
exprefs  with  certainty  under  what  circumftances,  and  to  what  ex- 
tent lie  will  be  liable  in  cafe  of  lofs  or  damage- 
Thus,  in  the  cafe  of  Sir  Jofeph  Tyly  and  others  v.  Morrice,  (f) 
two  bags  ot  money  fcaled  up  were  delivered  to  the  defendant's 
book-keeper ;  the  plaintiff's  fervant  told  him  that  it  was  200/., 
and  defired  a  receipt  for  the  money  ;  thereupon  the  book-keeper 
gave  a  receipt  for  his  matter  to  this  effecl  :  "  Received  of,  &c. 
"  two  bags  of  money  fealed  up,  faid  to  contain  200/.,  which  I  pro- 
«c  mife  to  deliver  on  fuch  a  day  at  Exeter  unto  T.  Davis,  he  10  pay 
«'   xos.per  cent  for  carriage  and  rifle." 

The  carrier  was  robbed  of  this  and  other  money  on  HounJl*w 
Heath  in  the  night  time,  but  he  paid  200/.  to  Davits  at  Exeter. 
And  now  an  action  was  brought  again  ft  him  in  common  form 
upon  the  cuftom  of  England,  wherein  the  plaintiffs  declared,  that 
oh  fuch  a  day  and  place  they  had  delivered  unto  the  defendant 
450/.  to  be  carried  from  London  to  Exeter,  &c. ;  and  at  the  trial 
it  was  proved,  that  there  was  full  450/.  in  gold  and  Giver  contained 
in  thofe  two  bags  at  the  time  they  weresdelivered  to  the  carrier 
for  ;oo/.  And  the  queftion  was,  whether  the  carrier  mould  an- 
fwer for  the  whole  money  ?  Holt,  Ch.  J.  was  of  opinion  that 
he  mould  anfwer  for  no  more  than  200/.,  (which  was  acknow- 
ledged that  he  had  paid  to  Davies,)  becaufe  in  this  cafe  there  was 
a  particular  undertaking  by  the  carrier  for  the  carriage  of  200/. 
only,  and  his  reward  was  to  extend  no  farther  than  that  fum, 
and  it  is  the  reward  which  makes  the  carrier  anfwcrable ;  and  fince 
the  plaintiffs  had  taken  this  courfe  to  defraud  the  carrier  of  his 
reward,  they  had  thereby  barred  themfelves  of  that  remedy  which 
is  founded  only  on  the  reward.  So  the  jury  was  directed  to  find 
for  the  defendant*^* 

(/)  Carth.  85, 

It 


"    / 


Chap. IX. ]  Carriers 9Wl)arfingers,Warehoufemen,&c>  297 

It  has  alfo  been  holden,(f)  that  if  a  box  is  delivered  generally 
to  a  carrier,  and  he  accepts  it,  he  is  anfwerable,  though  the  par- 
ty did  not  tell  him  there  was  money  in  it.  But  if  the  carrier 
aflcs,  and  the  other  fays  no,  or  if  he  accepts  it  conditionally, 
provided  there  is  no  money'in  it,  in  either  of  thefe  cafes  the  car- 
rier is  not  liable. 

So,  in  the  cafe  of  Gibbon  v.  Paynton  and  another  (v)  which 
was  an  a£Uon  againft  the  Birmingham  ft  age-coach  man,  for  100/. 
in  money,  fent  from  Birmingham  to  London  by  his  coach,  and 
loft.     It  was  hid  in  hay,  in  an  old  nail-bag,   the  bag  and  the  hay 
arrived  fafe  :  but  the  money  was  gone.     The  coachman  had  in- 
fer led  an  advertifement  in  a  Birmingham  newfpipcr,  with  a  nota 
bene,  "  That  the  coachman  would  not  be  anfwerable  for  any  money 
"  or  jewels,  or  other  valuable  goods,  unlefs  he  had  notice  that  it 
"  was  money  or  jewels,  or  valuable  goods,  that    was  delivered 
"  to  him  to  be  carried.1'   He  had  alfo  diitributedjiand-bills  of  the 
f^me  import.     It  was  notorious  in  that  country,  that  the  price 
of  carrying  money  from  Birmingham  to  London  was  3*/.  in  the 
pound,   the  plaintiff  was  a  dealer  at  Birmingham,  and  had  fre- 
quently fent  goods  from  thence :  it  was  proved  that  he  had  been 
ufed  for  a  year  and  a  Salt  to  read  the  newfpapjjr  in  which  this 
advertifement  was  published ;    though  it  could  not   be  proved 
that  he  had  ever  actually  read  or  feen  the  individual  paper  where* 
in  it  was  inferted.     A  letter  of  the  plaintiff's,  was  nffo  produced, 
from  whence  it  manifestly  appeared  that  h?  knew  the  courfe  of 
this  trade,  and  tit  at  money  was  not   carried  from  that  place  to 
London  at  the  common  and  ordinary  price  of  the  carriage  of  other 
goods  :  and  it  likewife  appeared  from  this  letter,  that  he  was  con- 
scious that  he  could  not  recover,  by  reafon  of  his  concealment. 
The  jury%found  a  verdict  for  the  defendant.     But  the  plaintiff 
afterwards  moved  for  a  n.-w  trial;  the  Court, ^howevwi,)  were 
clearly  of  opinion,  that  the  verdift  was  right,  and  therefore  re- 
fufed  the   rule*      Lord    Mansfield,  Ch.  J.  diilinguifhed  between 
the  cafe  of  a  common  carrier,  and  that  of  a  bailee,  and  fa  id  :  "  The 
latter  is  only  obliged    to  keep  the  goods  with  as  much  diligence 
and    caution  as  he  would  keep  his   own:  but  a  common  carri-r, 
in    refpeci  of  the  premium  he   is  to  receive,  runs  the  t:8c  of 
them,  and   mirf  make  good  the  lofs,  though  it  happen  without 
any  fault  of  his;  the  reward  making  him  anfwerable   lor  their 

(/)  Per  King,  Cb.  J.   1  Sjra.  145.         (v)  4  Burn  22>S. 

fafe 
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fafe  delivery.    This  a£Hon  is  brought  a^ainft  the  defendant  upon 
the  foot  of  being  a  common  carrier.    His  warranty  and  infu- 
rance  is  in  refpeft  of  the  reward  he  is  to  receive :  and  the  re- 
ward ought  to  be  proportionable  to  the  rifle,  if  he  makes  a  greater 
warranty  and  infurancc,  he  will  take  greater  care,  ufe  more  cau- 
tion, and  be  at  the  expence  of  more  guards,  or  other  methods 
of  fecurity :  and  therefore  he  ought,  in  reafon  and  jufticc  to 
have  a  greater  reward.  Confequently,  if  the  owner  of  the  goods 
has  been  guilty  of  a  fraud  upon  the  carrier,  fuch  fraud  ought 
to  excufe  the  carrier,  and  here  the  owner  was  guilty  of  fraud 
upon  him :  the  proof  of  it  is  over-abundant.    The  plaintiff  is  a 
dealer  at  Birmingham,  the  price  of  the  carriage  of  money  from 
thence  is  notorious  in  that  place  :  it  is  the  rule  of  every  carrier 
there ;  it  is  fairly  prefumed  that  a  man  converfant  in  a  trade 
knows  the  terms  of  it ;  therefore  the  jury  were  in  the  right,  in 
prefuming  that  this  man  knew  it;  the  advertifement  and  hand- 
bills were  circumftances  proper  to  be  left  to  the  jury,  the  plain* 
tiff's  having  been  ufed,  for  a  year  and  a  half,  to  read  this  newf- 
paper  is  a  ftrong  circflmftance  for  the  jury  to  ground  a  preemp- 
tion that    he  knew  of  the   advertifement,  then  his  own  letter 
ftr ongly  infers  his  confeioufheff  of  his  own  fraud,  and  that  he 
meant  to  cheat  the  carrier  of  his  hire,  therefore,  I  entirely  agree 
with  the  jury  in  their  verdi&." 

TatiSy  J.  held :  '<  That  a  carrier  may  make  a  facial  acceptance; 
and  that  this  was  a  fpecLl  acceptance.  By  the  general  cuftom 
of  the  realm,  a  common  carrier  infures  the  goods  at  all  events : 
and  it  is  right  and  reafonable  that  he  fhould  do  fo  :  But  he  may 
make  a  fpecial  contra£t  \  or  he  may  refufe  to  contra&  in  extraor- 
dinary cafes  but  upon  extraordinary  terms." 

So,  in  the  cafe  of  Clay  v.  Willan  and  others,  («)  The  defend- 
ants were  proprietors  of  a  ftagc  coach,  by  which  the  plaintiff 
fenta  quantity  of  light  guineas  to  be  carried  from  Wakrfieldto 
London,  2s.  were  paid  for  the  carriage,  and  2d.  for  booking ;  the 
following  were  the  printed  terms  on  which  the  defendants  per- 
formed  their  bufinefs. 

"  Willan  and  Co.  humbly  beg  leave  to  inform  their  friends 
"  and  the  public,  that  cafh,  plate  and  jewels,  writings,  or  any 
"  fuch  kind  of  valuable  articles,  will  not  be  accounted  for  if 

(«)  1  H.  Bl.  298. 

«  loft 
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c<  loft,  of  more  than  5/.  value,  unlefs  entered  as  fuch,  and  a 

* 

u  penny  infurance  paid  for  each  pound  value,  when  delivered  to 
«  the  book-keeper,  or  other  perfon  in  truft,  to  be  conveyed  bj 
u  any  carriage  that  inns  at  the  above  inn.* 

The  aftion  was  iu  the  ufual  form  againft  common  carriers,  and 
the  plea,  the  general  iffue.  No  money  was  paid  into  court.  At 
the 'trial,  the  plaintiff  was  nonfuited,  it  being  proved  that  the 
perfon,  by  whom  he  fent  the  parcel  to  the  inn,  knew  of  the 
above  terms,  but  had  not  discovered  the  contents  of  the  parcel 
to  the  book-keeper,  nor  paid  for  them  as  valuables.  And,  upon 
a  rule  to  (how  caufe  why  the  nonfuit  fhould  not  be  fet  afide, 
and  a  verdift  entered  for  the  plaintiff,  on  the  ground  that  he  was 
entitled  to  recover  as.  far  as  5/.  by  the  printed  conditions,  the 
Court  declared,  that  the  fenfe  of  the  printed  conditions  feemed ' 
to  be,  that  the  defendants  were  not  liable  to  any  extent,  unlefs 
the  parcel  had  been  entered  and  paid  for  as  valuable ;  and  there- 
fore the  rule  for  fetting  afidc  the  nonfuit  was  difcharged. 

So,  in  the  cafe  of  Izett  v.  Mountain,  (w)  where  the  notice  was 
in  thefe  words  \  "  The  proprietors  of  coaches  from  this  inn  will 
u  not  be  accountable  for  any  parcels,  &c.  of  more  value  than  5/., 
"  unlefs  entered  as  fuch,  and  paid  for  accordingly ;"  it  was  deter* 
mined,  in  an  aftion  againft  the  carrier,  that  the  plaintiff*  was  not 
entitled  to  recover  any  thing. 

• 
So,  in  the  cafe  of  Ntcholfon  and  another  v.  Willan  and  another,  (*) 
where  it  appeared,  that  the  defendants  were  proprietors,  of  two 
coaches  travelling  from  Leeds,  through  Nottingham,  to  London,  the 
one  a  mail  coach,  the  other  a  heavy  coach  which  went  out  fix 
hours  later  every  day  than  the  mail  coach.  The  parcel  in  que  ft  ion, 
containing  goods  to  the  value  of  58/.  was,  (as  a  witnefs  for  the 
plaintiffs  proved,  and  which  the  jury  found  to  be  true,)  deli- 
vered and  accepted  to  be  carried  by  the  mail  coach.  It  appeared, 
however,  to  have  been  booked  to  go  by  the  heavy  coach,  and  to 
have  been  afterwards  loft,  but  whether  in  a  courfe  of  conveyance 
by  the  heavy  coach,  or  out  of  the  warehoufe,  or  how  other  wife 
did  not  appear.  It  was  proved,  that  the  defendants  had,  for  fomc  ' 
time  before,  put  up  an  advertifement  on  a  board  in  their  office  at 
Nottingham,  and  of  which  the  plaintiffs  were  alfo  proved  to  have 
}ud  notice,  in  the  following  terms :  "  Take  notice,  that  the  proprie* 

<«P)  4  Eafi  Rtp.  371.  (*)  5  Eaji  Rep.  507. 
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«c  tor?  of  coaches  tranfafling  bufinefs  at  this  office  will  not  be 
€f  accountablaforany  paflenger's  luggage,  money,  plates,  jewels, 
*c  watches,  witings,  goods,  or  any  package  whatever,  (if  loft 
<c  or  damaged,)  above  the  value  of  5A,  unlefs  infured  and  paid 
u  for  at  the  time  of  delivery,  and  demanded  in  one  month,  after 
u  fuch  damage  is  fuftajned." 

Lord  Ellenkrough,  Ch.  J.  delivered  the  judgment  of  the  court 
upon  this  cafe,  in  favour  of  the  defendants.  He  faid,  "  On  the 
part  of  the  plaintiffs  it  was  contended  that  they  were  entitled 
to  recover  the  58/.  the  value  of  the  goods,  notwithstanding  the  no- 
tice given  by  the  advertifement,  which  excludes  fibm  the  carrier's 
general  refpon Ability  for  the  fame,  at  common  law,  all  goods 
above  the  value  of  5/.  unlefs  the  terms  therein  fpecified,  namely, 
of  in  Turing  and  paying  for  the  goods  a?  the  time  of  delivery, 
ihould  be  complied  with,  and  which  was  not  done  inrhis  inftance. 
The  ground  on  which  they  fo  contended  was,  that  the  lofsin  quef- 
tion  was  not  incurred  in  the  courfe  of  their  employment  as ' 
carriers,  but  occafioncd  by  an  act  of  tortious  converfion,  in  direft 
contravention  of  the  terms  on  which  the  goods  were  delivered  to, 
and  accepted  by  them.  But  to  found  this  argument  there  was  no 
other  evidence  but  the  mere  fa 61  of  the  booking  of  the  goods  for  a 
different  coach,  and  a  fubfequent  non-delivery,  which  can  amount 
to  no  more  than  a  negligent  difcharge  of  duty  in  their  character 
of  carriers,  and  not  to  an  entire  renunciation  of  that  character, 
and  of  the  duties  attached  to  it,  fo  as  to  make  them  guilty  of  a 
diflinft  tortious  misfeazance,  in  refpedl  to  the  goods  in  quef- 
tion. 

It  was  alfo  contended,  on  the  part  of  the  plaintiffs,  that  fuch  a 
fpecial  acceptance  of  goods,  by  a  common  carrier,  as  is  contained 
in  the  defendant's  notice,  is  contrary  to  the  policy  of  the  com- 
mon law,  which  has  made  common  carriers  refponfible,  to  an  in- 
definite extent,  for  lolTes  not  occafioned  by  the  only  excepted 
caufes  of  lofe,  viz.  "  the  a£l  of  God,  and  the  king's  enemies.'* 
But  confulering  the  length  of  time  during  which,  and  the  extent 
and  universality  in  which  the  praflice  of  making  fuch  fpecial  ac- 
ceptances of  goods,  for  carriage  by  land  and  water,  has  now  pre- 
vailed in  this  kingdom,  under  the  obfervation,  and  with  the  al- 
lowance of  courts  of  juftice,  and  with  the  fansSlion  ,alfo  and 
countenance  of  the  legislature  itfelf,  whieh  is  known  to  have  re- 
jected  a  bill  brought  in  for  the  purpofe  of  narrowing  the  carrier's 

'  refponfibilify 
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tefponfibility,  in  certain  cafes,  on  the  grounds  of  fucli  a  meafure 
being  unneceffary,  in  as  much  as  the  carriers  were  jeemed  fully 
competent  to  limit  their  own  refponfibility  in  allcjfes  by  fpecial 
contract  :  confidering  alfo,  that  there  is  no  cafe  to  be  met  with 
in  the  books,  in  which  the  right  of  a  carrier  thus  to  limit,  by  fpe- 
cial contract,  his  own  refponfibility,  has  ever  been,  by  exprefs  de- 
cision, denied  we  cannot  do  otherwife  than  fuftain  fuch  3  right 
in  the  prefent  inftance,  however  liable  to  abufe  and  productive  of 
inconvenience  it  may  be  ;  leaving  to  the  legiflature,  if  it  ihalj  think 
fit,  to  apply  fuch  remedy  hereafter  as  the  evil  may  require.  In 
the  abfence,  therefore,  of  any  evidence  to  fupport  the  plaintiff's 
claim,  as  founded  upon  a  fuppofed  tortious  converfion  of  the  goods 
in  que  ft  ion,  and  of  any  valid  objection,  in  point  of  law,  to  the 
fpecial  terms  of  acceptance  contained  in  the  defendant's,  the  car- 
rier's,, notice,  we  cannot  help  giving  effect  to  thofe  terms  in  the 
notice ;  by  which,  in  as  much  as  the  goods  in  que  ft  ion  were 
above  the  value  of  5/.  and  not  infured  and  paid  for  at  the  time  of 
delivery,  the  plaintiffs  are  not  accountable  for  the  fame:  and  of  * 
courfe  the  verdict,  even  for  the  c/.  mult  be  fet  afide,  and  a  non- 
fuit  entered." 

But  in  all  cafes  of  notice,  it  is  neceffary  for  the  carrier  to  be 
be  prepared  to  prove,  that  the  notice  was  put  up  in  fome  con- 
fpicuous  part  of  his  office,  in  clear  and  legible  characters,  fo  that 
the  party,  delivering  the  goods  might  have  feen  and  known  of 
it. 

Thus,  in  the  cafe  of  Clark  v.  Gray,  (y)  The  plaintiff  proved 
that  (he  had  taken  her  place  at  the  Bell  Savage  inn,  flept  there  at 
night,  and  brought  her  box  with  her  to  the  inn  :  it  was  marked 
u  Paffenger,"  on  the  lid.  On  the  next  morning  the  coach  fet 
off:  the  guard  did  not  take  his  place  behind.  When  the  coach 
came  to  IJlington  the  guard  announced  to  the  paffengers  that  the 
parcels  had  been  loft ;  and  Mrs.  Clark's  trunk  among  the  reft. 

It  was  ftated,  by  the  counfel  for  thfc  plaintiff,  that  the  defence 
relied  on  was,  that  the  owners  had  given  notice  that  they  would 
not  be  liable  for  any  parcel  of  above  5/.  vaiue,  unlefs  paid  for  as 
fuch.  He  then  contended,  that  this  notice  applied  to  the  cafe  of 
goods  only  fent  to  be  carried,  and  not  to  the  cafe  of  paffengers' 
luggage. 

(JO  4  Efr*  *#•  177-  -  T"     f 
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Lord  Ellertborougby  Ch.  J.  faid,  "  that  it  had  been  decided,  that 
the  luggage  of  paflengers  came  within  the  exception."     ~ 

The  counfel  for  the  defendant  faid,  that  notice  had  been  given* 
by  hand-bills,  and  by  a  large  board  put  up  in  the  coach-office;  in 
the  following  terms :  ' 

"  Take  notice,  no  more  than  5/.  will  be  accounted  for  any  goods 
"  or  parcels  delivered  at  this  office,  unlefs  entered  as  fuch,  and 
««  paid  for  accordingly." 

It  was  then  contended  by  the  plaintifPs  counfel,  that  it  did  not 
appear  that  the  plaintiff  was  apprized  o£this  notice,  or  knew  of  it 
in  any  way  whatever.  But  it  was  anfwered  that  Judge  Butter  had 
laid  it  down  that  all  the  coaches  in  the  kingdom  had  adopted  the 
notice  for  their  own  fecurity,  it  was  the  duty  of  the  paflengers  to 
make  the  inquiry ;  and  the  inn-keeper  might  rely  on  the  general 
notice.  > 

Lord  Ellenborough)  Ch.  J.  faid,  "  X  think  w|jere  the  party  has 
taken  the  precaution  mentioned,  it  is  prefumptive  notice  to  all 
'  perfons.  In  a  cafe  from  Lancafler%  where  it  was  publiihed  in  the 
county  paper,  that  perfons  in  a  particular  manufa&ory  would 
tlaim  a  lien  on  goods  lent  to  be  manufactured  ;  it  was  adjudged, 
by  fuch  publication  in  a  newfpaper,  to  be  a  fufficient  notice  ;  but 
I  muft  fee  that  the  defendant  did  ufe  fuch  precaution,  and  give 
fuch  notice.  With  refpeft  to  its  being  the  general  ufa^e  of  all 
the  inn-keepers9 1  think  that  is  not  evidence.  Carriers  are  fubjeded 
to  loffes  by  the  general  law  of  the  realm :  I  therefore  think  that 
every  man  mud  difcharge  himfelf  by  notice  given  by  himfelf  ; 
and  that  it  was  incumbent  on  him  to  prove  that  fuch  notice  was 
given  jn  this  cafe." 

The  defendant  then  proved,  that  the  above  notice  was  ftuck 
up  on  a  board,  in  large  letters,  and  in  a  confpicuous  part  of  the 
coach- office;  and  this  was  deemed  a  fufficient  notice  to  the 
plaintiff. 

In  the  cafe  of  Tate  v.  JFi'Zfa/i,  (*)  it  was  held,  that  the  payment 
of  money  into  court  upon  a  count,  dating  a  fpecial  contract,  is  an 
admiffion  of  fuch  contraft,  and  narrows  the  inquiry  to  the  quan- 
tum of  damages  fuftained  by  the  breach  thereof.    Therefore,  if 

[%)  2  Eqft  Rtf.iiS.  Seealfo  Clarke  v.  Gray,  6  Eafi  Rep.  $64.  where 
it  <wcu  determined  thai  the  5I.  may  be  recovered  upon  a  declaration^  dram 
lo  the  common  form  t  without  fating  the  notice  at  part  of  the  control . 
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the  plaintiff  declares,  as  upon  a-general  undertaking  by  the  de- 
fendant to  carry  goods  for  hire,  on  which  the  defendant  pays.  5/, 
ipto  court,  the  latter  cannot  give  in  evidence  that  fhe  contract 
was  that  he  (bould  not  he  anfwerable  for  goods  loft  to  a*  greater 
value  than  5/.  unlefs  entered  and  paid  for  accordingly  5  though, 
.  if  no  money  had  been  paid  into  court,  the  plaintiff  njuft  have  been 
nonfuited  on  fuch  evidence. 

5.  In  what  Cafes  a  Carrier  is  bound  to  deliver  Goods,  &c,  to  tie 
Premi/es  of  the  Con/tgna.'y— If  a  common  carrier  ufually  keeps  a 
porter,  by  whom  he  fends  out  the  goods  to  be  delivered  to  the  per- 
sons to  whom  the  fame  are  dire£ted,  and 'receives  porterage  for 
the' goods,  he  is  bound  to  deliver  them  fafely  to  the  houfe  of  the 
eonfignee. 

Thus,  in  the  cafe  of  Golden  v.  Manning  and  Peyton,  (a)  where 
the  following  fads  were  ftated  for  the  opinion  of  the  Court :  - 
"The  defendants  were  common  carriers  from  Birmingham  to 
London ;  that  on  the  7th  day  of  June,  i77i>Jthcy  received  a  box, 
containing  two  pieces  of  (ilk,  confiding  of  119  yards,  directed  to 
Mr.  Samuel  Ireland,  Princes -flreet,  Spital  fields,  London  j  that  the 
box  came  to  the  defendant's  warehoufe,  in  London,  on  the  8th 
of  June  following,  with  no  legible  dire&ions  upon  it,  where  it 
remained  for  the  fpace  of  a  year ;  at  which  time  the  plaintiff  and 
Ireland,  fettling  their  accounts  together,  difcovered  the  miftake  of 
this  box  having  been  fent  by  the  Birmingham  coach,  and  of  its 
not  being  delivered  :  upon  which  the  plaintiff  and  Ireland  went  to 
the  warehoufe,  and  found  the  box ;  and,  upon  opening  it,  a  letter 
of  advice  from  the  plaintiff  to  him  {Ireland)  was  found  therein; 
and  the  filks  then  appeared  to  be  damaged  to  the  amount  of 
29A  14/. ;  and  for  that  reafon  plaintiff  and  Ireland  refufed  to 
take  the  box  and  filks  upon  their  being  offered  to  them ;  and  trie 
defendant,  Manning,  refufed  to  make  any  fatisfa&ion  for  the 
damage ;  that  the  defendants,  before  the  faid  time,  neither  de- 
livered the  .goods,  nor  gave  any  intelligence  to  Ireland  of  the  ar- 
rival of  the  box  at  the  warehoufe  $  that  the  name  of  Samuel  Ire- 
land, and  place  of  his  abode  appear  in  a  printed  book,  being  a. 
directory,  containing  the  names  and  places  of  abode  of  merchants 

(a)  3  Wilf.  429.  a  Bl.  Rep.  916.  $.  C.     See  alfo  the  eafe  of  Hyde  ^p^ 
and  another  v.    'I he     Trent  aid    Merfry    Navigation     Company,  poftf 
mtlere  three  of  the  7udges  thought  the  carrier  ovas  hound  to  deliver  the  goods 
to  the  owner  i  hut  Lord  Kcnyon,  Ch.  J.  inclined  to  a  contrary  opinion. 
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and  traders, -which  book  they,  the  defendants,  had  in  their  ware- 
houfe  ;  that  the  way  bill  in  the  defendant^  cuftody  and  pofieffion 
contained  the  name  of  Samuel  Ireland*  and  no  further  directions.; 
that  no  inquiry  was  made  at  the  defendant's  warehoufe  at  Bir- 
mingham of  the  plaintiff,  to  know  where  Ireland  lived;  nor  was 
any  inquiry  made  according  to  the  directory;  and  .that  defend-  , 
ants  hire  a  porter,  at  a  dated  falary  by  the  week,  to  carry  out 
goods  which  come  by  their  coach,  and  receive  the  porterage  of 
fuch  goods  as  are  fent  out  by  the  faid  porter." 

* 

The  Court  were  of  opinion  that  the  plaintifFwas  entitled  to 
recover.     They  faid,  "  We  are  to  determine  this  cafe  upon  the 
fads  and  particular  circumftances  therein  dated ;  fo  there  is  no 
neceflity  for  us  to  confider  of  the  laws  in  general  refpefting. car- 
riers.    It  is  ftated  to  us,  that  thefe  defendants  hire  a  porter,  at  a 
ftated  falary  by  the  week,  to  carry  out  goods  which  come  by  their 
coach,  arid  receive  the  porterage  of  fuch  goods  as  are  fent  out  by; 
that  porter  ;  therefore  we  apprehend  we  are  bound  to  fay,  that 
the  defendants  were  obliged  to  fend  the  goods  by  their  porter  to  be 
delivered  at  Samuel  Ireland's  houfe  in  Princes- Street,  SpittaU ^/V/*//,  ac- 
cording to  the  direction,  and  the  promife  and  undertaking  lai4 
in  the  declaration  ;  as  the  defendants  conftantly  kept  a  porter  for 
this  purpofe,  they  engaged,  and  fpecially  undertook  (in  this  par- 
ticular cafe)  to  deliver  the  goods  to  Mr.  Ireland,  by  their  porter. 
There  can  be  no  doubt  but  carriers  are  obliged  to  fend  notice  to 
perfons  to  whom  goods  are  directed,  of  the  arrival  of  thofe  goods 
within  a  reafonable  time,  and  muft  take  fpecial  care  that  the  goods 
be  delivered  to  the  right  perfon.     It  was  by  the  negligence  of  the 
defendants  that  the  direction  of  the  box  was  obliterated. .  The 
matter  of  a  ftage-coach  takes  a  greater  price  for  the  carriage  of 
goods  than  other  carriers  ;  fo  is  certainly  bound  either  tD  fend  out 
the  goods  from  his  warehoufe,  in  London,  to  be  delivered  to  the 
.  perfons  to  whom  the  fame  are  directed,  or  to  fend  notice  of  the 
arrival  thereof  within  a  reafonable  time.     If  the  defendants  in 
this  cafe  were  to  be  afked,  in  what  manner  they  ufually  deliver 
goods  at  London,  they  would  anfwer,  cc  We  always  keep  a  porter 
at  London,  by  whom  we  fend  out  the  goods  to  be  delivered  to 
the  perfons  to  whom  the  fame  are  directed."  ,  Our  opinion  is 
confined  to  this  particular  cafe  only. 

The  fame  point  alfo  came  before  the  court  in  the  cafe  of  Hyde 

and 
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and  another  v.  Trent  and  Merfej  Navigation  Company ;  (i)  where 
it  appealed,  upon  the  trial,  that  the  goods  were  put  on  board  the 
defendant's  barges,  at  the  refpeftive  places  mentioned  in  the  de- 
claration, and  conveyed  therein  along  the  defendant's  navigation, 
and  the  Duke  of  Bridgwater9*  canal,  to  Mancbefier%  where  they 
Were  landed  upon  the  quay,  and  lodged  there,  id  the  duke  of 
Bridfrvtater3*  wafehoufe,  in  which  place  they  were  contained,*  by 
an  accidental  fire,  the  fame  night.  In  the  bills  made  out  by  the 
defendants,  there  were  charges  of  fo  much  for  tonnage  on  the 
river  Trent,  (a  much  for  tonnage  on  the  Trent  and  Merfej  navi- 
gation, fo  much  for  the  Duke  of  Bridgen»ater*%  canal,  fo  much  for 
warehoufe  room  for  the  Duke  of  Bridgewater  $  befides  which,  in.  1 

the  bill  for  the  fourteen  bags  was  a  charge  for  cartage,  which  ' 

was  intended  for  the  cartage  from  the  Duke  of  Bridgewater9* 
warehoufe  to  the  plaintiff's  own  warehoufe,  in  Manchefter,  and 
which  was  paid  by  the  plaintiffs  when  the  goods  were  put  cte 
board  the  defendant's  barges :  but  the  charge  for  warehoufe  room 
was  merely  received  by  the  defendants  as  agents  to  the  duke,  and 
they  had  no  (bare  of  the  profit*  fIt  appeared  atfo  to  be  the  prac* 
life  of  many  perfens  in  Manchefter,  for  whom  goods  were  brought 
by  the  defendants,  to  fend  their  own  earts  for  the  goods  from  the! 
quay  or  warehoufe  \  but  the  ufage  had  uniformly  been  for  the 
cotton  merchants  to  have  their  goods  conveyed  to  their  warehoufe 
In  carts,  fftrnifhed  by  the  defendants*    Formerly  the  defendants 
employed  their  own  carts  for  this  purpofe,  but  had  latterly  given 
Up  this  befinefs*  together  with  the  profits  arifing  from  it,  to  a 
perfon  of  the  name  of  HiUert,  Who  was  their  bftok  keeper  ?  acod 
the  plaintiffs  knew  that  the  cartage  had   been  received  for  thiv 
man.    Previous  to  this  tranfa&ion  the  defendants  had  circulated 
the  following  printed  notice :  "  Navigation  from'  the  Trent  to  the 
"  Merfej.    Conveyance  of  goods  by  land  and  navigation,  to'  and 
"  from  London,  Mancbefter,  Warrington,  Liverpool t  Cbefler,  moft 
"  parts  of  the  North,  die  Stafford/hire  potteries,  and  their!  envi- 
"  jons.    The  proprietors  having  hitherto  laboured  under  feverat 
«  inconveniences,  to  make  this  conveyance  worthy  'the  attention' 

*  of  merchants;  tea  have  at  length  removed  every  obftacle,  and 

*  can  now  promife  to  deKver  goods  each  way  in  ten  days, 


(i)  5  Term  Rep.  369.  See  a!fo  Forward  < .  Pittard,  ante,  z$\ .  S.  P  Ptdt 
lot.  26  Geo.  3.  c.  %6.f.  %.  which  exonerates  the  owner  front  nil  SMBtj  fa 
\afe  of  loft  happening  fyjrt  on1  board  aJKp,  &*. 
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«'  the  utmoft  punctuality,  and  at  a  much  reduced  price  to  an 
"  inland  conveyance,"  tec.  Since  this  tranfeftion,  upon  the  at* 
rival  of  the  goods,  fee.  at  the  quay  at  Manchefler,  the  defendants 
ha?e  fent  written  notices  of  the  fane  to-  the  owners,  defirmg 
them  to  order  the  goods  away  as  foon  as  poffiblc,  as  they  remained 
at  the  rifle  of  the  owners. 

Upon  thefe  fafts,  a  verdi£t  was  Sound  for  the  plaintiff.  A 
motion  was  afterwards  made  for  a  rule  to  fet  afide  the  verbid* 
upon  the  ground  that  the  defendant's  refponfibility  oeafed  upon 
the  arrival  of  the  goods  at  Mnmhefter ;  and  the  goods  having  been 
fafely  deposited  in  the  warehouse,  the  defendants  were  not  bound 
to  fee  them  fafely  delivered  to  the  houfe  of  the  plaintiff.  The 
Court  would  not  deeide  upon  this  general  qtteftion;  but  deter* 
mined  that,  under  the  particular  circumftances  of  the  cafe,  the 
defendants  were  liable;  and  therefore  refufed  to  grant  a  new  trial; 
The  Judges,  however,  in  giving  their  opinions,  fpoke  at  huge 
upon  the  general  queftlon,  and  delivered  their  opinions  krwtton 
as  follow : 

Lord  Keny$nt  Ch.  J.  faid,  "  This  is  a  queftton  of  very  general 
Concern ;  fince  few  days  in  the  year  occur  in  which  cafes  do  not 
Srife  that  may  depend  upon  it ;  and  therefore  it  were  to  bo  wtfiied 
that  this  cafe  thould  have  called  for  a  decifion  upon  the  poinr, 
which  (houht  have  left  no  doubt  in  future  refpefting  the  extent  to 
Which  common  carriers  are  Kable.  But  peculiar  circumftances  txijl 
in  this  cafey  which  render  it  ynnecejary  to  decide  the  general  epic/Hen  / 
though  as  the  whole  has  been  argued  at  the  bar,  I  will  gi?e  my 
Opinion  on  the  general,  as  well  as  the  particular  queftion  knade. 
I  lay  no  ftreb  on  the  cirtumftanee  fo  much  relied  on,  that  the 
defendants  named  themfclve*  on  their  card,  "  carriers  by  land 
and  navigation  :M  that  was  introduced  in  order  to  advertifc  the 
public  that  they  would  carry  the  whole  diftance  from  London  to 
the  mod  extreme  point,'  including,  in  feveral  places,  intervals  by 
land  between  one  navigable  cut  and  another :  this,  therefore, 
could  have  no  reference  to  the  article  of  cartage  from  the  naviga*  J 

tion  at  Manehefter  to  the  plaintilPs  warehoufe.  On  the  point  Of 
law  the  rule  is  too  clear  to  admit  of  any  doubt  |  the  only  queftion 
is  refpe&ing  the  application  of  the  fads  in  tins  cafe  to  k,  whether, 
at  the  time  when  the  accident  happened,  the  goods  were  in  the 
cuftody  of  the  defendants  as  common  carters ;  beeaufe,  if  they 
were,  by  the  ftrid  rules  of  law  the  defendants  are  refponfible,  ' 
carriers  being  infurers  in   all  cafes  except  in  two.    That  the 
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plaintiff*  goods  were  in  the  cuftody  qF  the  defendants,  as  car* 
tiers,  when  they  were  navigated  on  their  own  canal,  there  is  no 
ckmbt :  it  is  equally  clear  that  they  were  fo  during  the  time  when 
they  were  on  the  duke  of  Brtdgewattfi  canal,  which  is  open  to 
the  public,  they  paying  the  duke  tonnage  on  it.  It  is  as  clear  that 
when  the  goods  arrived  at  Manchtfter  they  were  unloaded  with 
due  care  and  circumfpefiion,  and  deposited  in  the  duke  of  Bridge* 
wain's  warehoufe.  After  this  a  further  aft  was  to  be  done  :  the 
1  goods  were  to  have  been  taken  away  in  carts,  but  not  by  the  de- 

fendants ?  for,  though  they  formerly  kept  carts,  and  carried  away 
f  the  goods  of  their  etiftomers  tq  their  refpe&ive  houfes,  for  fame 

I  time  pad  they  had  ceafed  to  have  any  concern  with  the  carts,  or 

to  derive  tfny  advantage  from  cartage  whatever ;  the  carts  them* 
fclves,  and  all  the  benefit  ariGng  from  that  part  of  the  bufinefs> 
belonging  to  Hibbtrt.    If,  indeed,  there  had  been  any  fraud  ia 
this  tranfa&ion,  as  if  the  defendants  had  induced  the  public  to 
beKeve  that  they  would  be  refponfible  in  all  cafes,  and, -in  order 
to  eseule  themfelves,  luyi  relied  on  fome  fecret  agreement  be* 
tvfeen  them  and  HMert,  that  might  have  varied  the  cafe  ;  but. 
In  the  firft  place,  we  cannot  prefume  fraud ;  and,  in  the  next, 
there  are  no  fa&s  in  this  cafe  from  which  we  could  prefume  it» 
If  the  defendants  hare  be  liable,  confider  how  far  the  liability  of 
earners  will  be  extended  :  it  will  afie&  the  owners  of  (hips  bring* 
ing  goods  froift  foreign  countries  to  merchants  in  Lwdm.   Are 
they  bound  to  carry  die  goods  to  the  warehoufes  of  the  mer- 
chants here,  or  will  they  not  have  difcharged  their  duty  on. 
landing  them  at  the  wharf  to  which  they  generally  come  i    It 
would   be   ftrange,  indeed,  if  the  owners  of  a  JVtfi  Indiamam 
were  held  liable  for  any  accident  that  happened  to  goods  brought 
by  them,  to  England)  after  having  landed  them  at  their  ufual 
wharf.    The  inftance  of  game,  which  has  been  mentioned  at  the 
bar,  thews  the  general  fenfe  and  underftanding  of  the  public  on 
this  fubjeft.    The  different  claims  of  the  refpeftive  perfons  cory 
cerned  are  feparately  marked  on  the  dire&ion.    The  carrier  who 
receives  a  certain  fum  for  carrying  the  game,  is  not  bound,  in 
vonfideration  of  that  fum,  to  deliver  the  goods  \  he  has  performed 
his  duty  when  he  has  brought  the  game  to  the  inn  where  he 
puts  up ;  then  the  bufinefs  of  the  porter  begins.     I  am  not  awards 
that  tt  has  ever  been  decided  that  it  is  the  duty  ot  the  carrier 
ko  deliver  luch  goods  at  the  houfc  of  every  individual  perfon  to 
whom  they  are  dirc&cd :  if  it  has,  the  a&ion  brought  by  Mr. 
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Price  srgaiftft  the  keeper  of  the  Bell  Inn  was  misconceived  \  it 
(hotirld  have  been  brought  againft*  the  carrier",  and  not  die  inn** 
keeper  i  and  yet  it  did  not  occur  to  the  defendant's  cotinfel,  in 
that  cafe,  to  make  fuch  an  objeQion.  When  goods  are  lent  by  a 
coach,  a  letter  of  advice  fhould  alfo  be  fent  to  the  perfon  to  whom 
they  are  directed,  that  he  may  fend  for  them  $  or  the  price  which 
the  porter  expefts  to  receive  for  delivering  them  will  induce  fuch 
porter  to  carry  them ;  but  the  carriage  and  porterage  conftitute 
iSftin&  charges." 

*"  In  this  cafe,  however,  there  is  one  peculiar  circumftance. 
which  mak^s  it  unncceflary  to  decide  the  general  queftion ;  and 
that  is,  the  charge  made  by  the  defendants  in  one  of  their  bills 
for  the  cartage  at  Manchefier :  for  that  charge  the  defendant* 
undertook  to  'deliver  the  goods*  Therefore,  without  deciding  the 
general  queftion,  I  think  that  the  plaintiffs  are  entitled  to  the 
verdtft  which  they  have  obtained.  On  tie  general  feint  I  have 
great  doubts  ;  the  leaning  of  my  mind,  atfrefintt  i/,  that  carriers  are 
net  liable  to  the  extent  contended  for!* 

jt/bburfl,  J.  "  I  am  glad  to  find  one  circumftance  which  putt 
the  cafe  out  of  all  doubt,  namtly,  that  one  of  the  bills  contains  a 
charge  for  wharfage  and  cartage ;  which  is  decifive  to  (how,  that 
in  this  cafe  the  liability  of  the  defendants  continued  till  the  goods, 
were  delivered.  Had  it  not  been  for  this  circumftance,  I  fliould 
have  defired  further  time  to  confider  the  cafe.  The  inclination  of 
my  opinion,  on  the  general  queftion,  is,  that  a  carrier  is  bound  to 
deliver  the  goods  to  the  perfon  to  whom  they  are  dire&ed*  A  * 
contrary  dectfion  would  be  highly  inconvenient,  and  would  open 
a  door  to  fraud  ;  for  if  the  liability  of  the  carrier  were  to  ceafe 
when  he  had  brought  the  goods  to  any  inn  where  he  might  chttfe 
to  put  up  his  coach,  and  a  parcel,  containing  plate  or  jewels* 
brought  by  him,  were  loft  before  it  was  delivered  tt>  the  owner,, 
the  Jatter  would  only  Jiave  a  remedy  againft  4  common  porter. 
It  has  been  faid,  however,  that  it  is  the  pradice  of-  many  perfont 
to  fend  to  the  inn  for  their  goods  \  but  that  does  not  prove  that 
the  carrier  is  not  bound  to  deliver  them  if  they  do  not  fend.  If 
the  owner  chufe  to  fend  for  his  goods,  that  merely  difcharges  the 
earrier  from  his  liability,  in  that  cafe ;  it  only  difpenfes  with  the 
general*  obligation  thrown  by  the  law  upon  the  carrier;  but  it  does 
not  apply  to  other  cafes  where  that  obligation  is  not  difpenfeS 

with 
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with.    But  on  this  queftioo  I  do  not  mean  to  give  any  decided 
#p  inion." 

BulUr,  J.  ««  Upon  the  general  queftion,  my  opinion  coincidei 
with  that  given  by  my  brother  AJhburfi  /  and,  according  to  the 
defendant's  own  argument,  great  inconveniences  would  refult  to 
the  public  from  adopting  any  other  rule.    According  to  their  ar- 
gument, th^re  muft  be  two  contra&s  in  all  cafes  where  gopds  are 
fentby  a  coach  or  a  waggon:  but  I  think  the  fame  argument 
tends  to  eftabltih  the  neceffity  of  three}  one  with  the  carrier, 
another  with  the  innkeeper,  and  a  third  with  the  porter.    But,  in 
fad,  there  is  but  one  contrail :  there  is  nothing  like  any  contract, 
or  even  communication  between  any  other  perfon  than  the  owner 
ti  the  goods  and  the  carrier :  the  carrier  is  bound  to  deliver  the 
goods,  and  the  perfon  who  adnally  delivers  them  a£U  as  the  fer- 
vant  of  the  carrier.    This  does  not  militate  againft  the  decifion 
in  the  a£Hon  alluded  to  againft  the  innkeeper.    In  general  it  hap* 
yens  that  the  innkeeper  in  London  has  fome  intereft  or  concern  hi 
the  coaches  and  waggons  that  put  up  ait  his  houfe.    In  thofe  cafes 
he  is  liable  as  a  carrier ;  but  even  if  this  fa&  were  not  proved  in 
that  cafe,  the  porter  was  confidered  as  the  fervant  of  the  inn* 
beeper  %.  and  if  the  latter  infilled,  by  his  fervant,  that  he  would 
not  part  with  the  game*  until  he  had  received  more  than  he  was 
entitled  to,  he  was  a  wrong-doer,  and  liable  to  an  aflion  of  trover. 
It  has  been  faid  too  that  that  the  place  of  a  porter  is  valuable,  and 
if  the  fubjeQ  of  a  purchafe :  but  who  fells  the  place  ?  who  agrees 
with  him  that  he  (hail  be  the  porter  ?  not  the  perfon  to  whom  the 
goods  are  fent,  but  the  earner  and  the  innkeeper,  whom  I  con* 
fider  as  the  fame  perfon.    But  if  the  innkeeper  have  no  (hare  in  . 
tb£  promts  of  the  carriage,  and  receives  the  goods  for  the  purpofe 
of  delivering  them  to  the  owners,  then  the  innkeeper  is  the  fer- 
vant of  the  carrier,  as  well  as  the  porter.    Therefore,  whether 
there  be  the  innkeeper  and  the  porter,  or  the  porter  only,  the  car- 
rier is  liable  in  all  cafes  where  the  goods  are  loft,  after  they  get 
into  the  hands  of  the  innkeeper  or  porter ;  becaufe  they  are  de- 
livered to  thofe  perfens  with  the  confent,  and  as  the  fervants  of 
the  carrier.    It  does  not  appear  to  me  that  the  difficulties  fug. 
gefted  refpedting  foreign  (hips  exift.     When  goods  are  brought 
hpre  from  foreign  countries,  they  are  brought  under  a,  bill  of 
lading,  which  is  merely  an  undertaking  to  carry  from  port  to  port. 
A  (hip  trading  from  one  port  to,  another  has  not  the  means  of 
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carrying  die  goods  on  land  ;  and,  according  to  the  eftablifhed 
courfc  of  trade,  a  delivery  on  the  ufual  wharf  is  fuch  a  delivery  * 
as  will  difcharge  the  carrier.  m 

««  In  this  cafe,  however,  t  have  not  the  leaft  doubt :  the  expref- 
fion  in  the  card,  circulated  by  the  defendants,   "  carriers  by  land 
and  navigation,"  cannot,  indeed,  have  much  weight,  for  reafona. 
given  ;  but  1  rely  on  the  charge  which  the  defendants  compelled 
„   -the  plaintiffs  to  pay  before  they  would  engage  to  deliver  the 
goods.     Hiibert  was  originally  a  fervant  to  the  defendants  )  and 
though  he  has  fince,  by  agreement  with  them,  undertaken  the 
cartage  on  his  own  account,  and  received  the  whole  profits  of  it 
himfclf,  that  cannot  affeft  third  perfons.     The  different  pro* 
prietors  may  divide  the  profits  among  themfelves,  in  any  way 
they  chufe  5  but  they  cannot,  by  their  own  agreement  with  each 
other;  exonerate  themfelves  from  their  liability  to  the  owner  of 
the  goods.    The  carriers  have  the  dire  ft  ion  of  the  goods,  and 
are  refponfible  for  them  until  they  are  delivered  to  the  owners 
and  here  the  defendants  inGfted  on  receiving  a  certain  fum  of 
money  for  the  whole  expence  of  carrying  and   delivering,  in* 
eluding  the  identical  charge  of  cartage,  before  they  would  take 
the  goods  into  their  veffel.    If  the  carrier  and  porter  were  to 
snake  feparate  contrafts  with  the  owners  of  the  goods,  the  latter 
would,  at  lead,  have  the  option  of  fending  his  own  carts  to  bring 
away  his  goods  :  whereas  here  the  defendants  put  the  goods  into 
the  duke  of  Bridgewater*  warehoufe  at  once,  in  order  to  fend 
them  afterwards  to  the  plaintiff's  by  a  particular  cart  of  their  own. 
The  defendants  fay,  hpwever,  that  they  are  warehoufemen  as  well 
as  carriers.    That  they  may  fill  thofe  two  characters,  at  different 
times,  I  am  ready  to  admit ;  but  I  deny  that  theycan  be  both  ware- 
houfemen and  carriers  at  the  fame  inftant.    In  this  cafe  they  re- 
ceived the  goods  in  the  capacity  of  carriers  ?  and  as  the  engage* 
ment  was  to  carry  and  deliver  them,  the  goods  remained  in  their 
cuftody,  as  carriers,  the  whole  time.     The  cafe  of  Garfide  againft 
thefe  defendants  *  is  perfectly  diftinguifliable  from  the  prefent  t 
•   there  the  engagement,  on  the  part  of  the  defendants,  was  merely 
to  carry  the  goods  to  Manchejler  .  and,  having  difcharged  their 
duty  in  carrying  them  to  that  place,  their  liability  ceafed.     It  was 
proved  in  that  cafe,  that  if  the  defendants  had  had  the  means  of 

forwarding  the  goods  from  Mahthefltr  to  Stociport,  they  were 

«  . 
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ready  to  hare  delivered  them  to  the  Stockport  carrier :  but  no  fucb 
carrier  being  then  arrived,  what  were  the  defendants  to  do? 
The  j  bad  carried  the  goods  t%  the  place  of  delivery  according  to 
their , contract,  and  there  being  no  one  there  ready  to  receive  them  * 
-the  neat  thing  to  be  done  was,  to  depofit  them  in  a  place  of  fafe 
cuftpdy,  and  then  their  contract  was  at  an  end;  but  in  this  cafa 
the  contract  was  not  only  to  carry,  but  to  deliver  the  goods  at 
Jtianehifltr  s  and  the  plaintiffs  had  not  the  option  of  taking  them 
frojn  the  quay  before  they  were  pat  into  the  warehouse  by  the  fid* 
pf  the  canal  j  the  preference  given  by  the  defendants  to  Bibbert^ 
refpecling  the  cartage  is  alfo  a  material  circumftance :  it  is  like 
the  cafe  of  an  innkeeper,  who  agrees  with  his  head  hoftler  that  the 
latter  (hall  fupply  the  cuftoqiers  with  poft  horfes ;  in  which  cafe, 
if  goods  be  loft,  the  innkeeper  is  liable,  becaufe  he  holds  himfclf 
*ut  to  the  public  as  the  refponfible  perfon,  and  his  engagement 
with  the  fervant  cannot  vary  the  contract  between  him  and,  the 
public  $  fo  in  this  cafe,  Hibbcrt  was  the  fervant  of  the  defendants, 
and  the  goods  were  (till  in  the  cuftody  of  the  defendants  at  car* 
Hers  at  the  time  when  the  fire  happened." 

Gr^fif  J.  «  The  queftion  in  this  cafe  is,  whether  the  plaintiff's 
goods  when  they  were  confumed  by  the  fire,  were  or  were  sot  in 
the  cuftody  of  the  defendants  as  common  carriers  ?  Undoubtedly 
they  were  fo,  unlefs  the  defendants  had,  according  to  their  under- 
taking, delivered  them  to  the  plaintiffs.  And  then  arifes  the  ma* 
ferial  qqeftion  whether  the  delivery  of  the  goods  at  the  warehottfe 
at  Manehtftir  were  a  delivery  to  the  plaintiffs ;  it  feema  to  roe 
that  upon  the  circumftances  of  this  cafe  it  cannot  be  confidered  to 
\c  a  delivery  to  them.  Whether  it  be  or  be  not  a  delivery,  may 
depend  on  the  general  cuftom  of  the  trade,  or  the  particular  ufage 
which  has  prevailed  between  the  parties  themfelves ;  as  to  the  ge- 
neral cuftom,  it  is  a  ftrong  circumftance  againft  the  defendants 
that  the  cotton  merchants  have  never  been  aceuftomed  to  fend 
their  own  carts  for  their  goods,  but  thofe  goods  have  been  fent  to 
the  refpeflivc  owners,  cither  by  carts  belonging  to,  or  procured 
by  the  defendants  $  and  in  the  prefent  cafe,  the  particular  tranf- 
a&ion  is  decifive  againft  the  defendants  ;  for  the  cartage  was  de* 
xnanded  of,  and  paid  by  the  plaintiffs,  before  the  goods  were  put 
on  board  the  defendants'  veffel  *  and  from  that  circumftaaec  the 
#  defendants  undertook  to  deliver  the  goods  at  the  place  to  which 

.  the  carts  were  to  carry  them  *  they  did  not  deliver  them  at  that 
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place :  the  delivery  at  the  warehoufe  was  not  a  delivery  to  the 
plaintiffs  according  to  this  contra&.    So  much  for  the  chrcum- 
ftances  of  this  cafe,  whifch  leave  no*room  for  dqubti    On  the  ge* 
neral  queftion  of  law  I  am  not  fo  perfe&ly  clear ;  and  if  it  had 
been  neceffary  to  hare  decided  this  cafe  on  the  general  law,  I 
fhould  have  defired  further  time  to  confider  of  it.     A»  far,  how- 
ever, as  I  have  confidered  this  cafe  the  ftrong  inclination  of  my 
opinion  is  that  the  defendants  would  be  liable  as  common  carriers. 
The  law  which  makes  carriers  liable  as  infurers,  is  indeed  a  hard 
law:  but  it  is  founded  in  wifdom,  and  was  eftabltfhed  to  prevent 
fraud,  but  it  feems  to  me  that  it  would  be  of  little  importance  to 
determine  that  carriers  were  liable  as  infurers,  unlefs  they  were 
mlfo  bound  to  fee  that  the  goods  were  carried  home  to  their  place  of 
deftination ;  Gnce  as  many  frauds  may  be  praftifed  in  the  delivery 
Its  in  the  carriage  of  them.    In  general  the  carrier  appoints  a  porter 
who  provides  a  cart  for  the  purpofe  of  delivering  the  goods :  but  it 
would  be  open  to  an  infinity  of  frauds  if  the  carrier  could  difchargc 
himfelf  of  his  refppnfibility  by  delivering  them  to  a  common  porter, 
a  perfon  of  no  fubftance,  a  beggar  of  whofe  name  the  owner  of  the 

Etods  never  heard,  and  agatnft  whom,  in  the  event  of  the  gopds  be* 
g  loll,  there  could  be  no  fubftantial  remedy.  In  this  cafe  the  car* 
ritrs  fixed  on  the  particular  warehoufe  at  which  the  goods  were 
depofited  on  their  arrival  at  Manchcjtcr,  and  made  an  agreement 
with  their  own  fcrvant  Hibbert  refpe£king  the  cartage  \  the  defen- 
dants therefore  ought  to  be  anfwcrable  for  the  a&  of  thofe  perfons 
whom  they  nominate.     With  refpeft  to  the  cafe  of  Garfide  againft 
this  company  ;  there  the  goods  were  delivered,  at  lead  as  far  as 
the  defendants  were  bound  to  deliver  them.    The  cafe  of  foreign 
goods  brought  to  this  country  depends  on  the  cuftom  of  the  trade, 
of  which  the  perfons  engaged  in  it  are  fuppofed  to  be  cognizant : 
by  the  general  cuftom,  the  liability  of  ftiip  carriers  is  at  an  en£ 
wheu  the  goods  are  landed  at  the  ufual  wharf.     On  the  particular 
circumftances  of  this  cafe  I  am  clearly  of  opinion  that  the  verdi& 
is  right  \  and  on  the  general  queftion  of  law,  I  do  not  mean  to  be 
bound  by  the  opinion  I  have  now  given,  though  at  prefent  I  think 
that  common  carriers  are  anfwerable  if  the  goods  be  loft  at  any 
time  before  they  are  delivered  to  the  Qwnerst'' 

But  for  the  more  fpeedy  delivery  of  goods  brought  by  com* 

mon  carriers  to  inns'and  warehoufes  within  the  cities  of  \Lotidfo 

"and  Weftminjter,  the  borough  of  Southward  and  the  iuburbs  and 

liberties 


• 


Chap.  II.]  CaPtUrs,  Wbarfingm*  Warebwfmeni  €sfc  31  j 

liberties  thereof  refpedively,  and  other  parts  contiguous  thereto, 
not  exceeding  the  difonce  of  half  a  mile  itom  the  end  of  the  car- 
riage pavement  in'  tne  Several  ftreets  and  places  within  the  bid 
cities,  borough,  and  liberties ;  it  is  ena&ed  by  the  Stat.  39  Geo.  3. 
*.  58./  4*  tf  the  public  local  and  firfnud  A8s%—**  That  every  ooxt 
baiket,  package,  parcel,  trufs,  game,  or  other  thing,  brought  to 
any  inn,  wardmote,  or  other  .place,  by  any  public  ftage  coach 
or  carriage,  other  than  ftage  waggons  for  the  purpofe  of  delivery 
within  the  limits  aforefaid,  (excrpt  where  the  fame,  (hail  bo'di- 
reded  to  be  left  till  called  for,)  (hall  be  delivered  according  tp  the 
direction  thereof  within  fix  hours  after  the  arrival  of  any  fych  bpxf 
baiket,  or  other  article,  at  fuch  inn,  warehoufe,  or  other  placet  * 
unlefs  fuch  arrival  (hall  be  between  the  hours  of  four  in  the  even- 
ing and  feven  in  the  morning,  and  in  that  cafe  every  fuch  delivery 
(hall  be  made  within  fix  hours  after  fuch  hour  in  the  morningf 
and  in  default  thereof,  every  innkeeper,  warehoufekeeper,  or 
Other  perfon,  to  whofe  Inn,  warehoufe,  or  other  place,  fuch  box0 
baiket  or  other  article  (hall  be  brought  as  aforefaid,  (hall  forfeit 
and  pay,  for  every  fuch  offence,  any  fum  not  exceeding  twenty 
(hillings  nor  lefs  than  ren  (hillings*  / 

By  feetion  5,  it  is  alfo  declared  that  parcels  brought  by  pu1  lick 
ftage  waggons  (hall  be  delivered  within  24  hours  after  their  arrival 
at  the  inn. 

By  fetHons  6, 7,  8,  it  is  enacted,  «  That  every  fuch  box,  ba(ket9 
package,  parcel,  trufs,  game,  or  other  thing,  brought  to  fuch  inn. 
warehoufe  pr  other  place,  as  aforefaid,  which  (hail  be  directed  to 
be  left  till  called  for,  (hall  upon  the  demand  of  the  perfon  pro- 
perly authorized  to  receive  the  fame,  be  delivered  to  fuch  perfon 
without  any  charge  or  demand  whatfoever,  other  than  what  is 
juftly  due  fpr  the  carriage  thereof,  and  the  additional  fum  of  two 
pence  for  the  warehoufe  room  thereof  \  and  if  the  fame  be  not 
delivered  to  fuch  perfon  upon  fuch  demand  or  any  charge  other 
than  as  aforpfaid  be  made  or  received  in  refpeft  thereof,  every  inn* 
fceeper,  warehoufekeeper,  or  other  perfon,  to  whofe  inn,  ware- 
houfe, or  other  place,  fuch  box,  baiket,  or  other  article,  (hail  be 
brought  as  aforefaid,  (hall  forfeit  2nd  pay  for  every  fuch  offence 
or  Overcharge,  any  fum  npt  exceeding  twenty  (hillings  nor  left  than 
ten  (hillings, 

"  Provided  nevevthe]efs,  that  if  fuch  box,  bafket,  or  other  article, 
fo  directed  to  be  left  till  called  for,  be  not  fent  for  from  fuch  inn, 
^arehoufe,  or  other  place  before  the  end  of  one  week  after  the 

fame 
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lame  is  brougKt  to  fuch  inn,  warehoufe,  or  other  place,  it  dull  be 
lawful  to  and  for  fuch  innkeeper,  warehoufekceper,  or  other  per* 
flm,  to  charge  and  receive  the  further  fum  of  one  penny  for  the 
warehoufe  room  thereof,  and  fp  in  like  manner  if  the  fame  be  not 
fent  for  before  the  end  of  the  fecond  or  any  fubfequent  week,  tq 
charge  the  further  fum  of  one  penny  weekly/1 

"  Provided  alfo,  that  if  any  fuch  box,  bafket,  or  other  article; 
brought  to  fuch  inn,  warehoufe,  or  other  place  as  aforefaid,  which, 
is  not  dire&ed  to  be  left  till  called  for,  (hall,  before  the  fame  is 
fent  for  delivery  from  fuch  inn,  warehoufe,  or  other  glace,  be 
demanded  by  any  perfon  properly  authorized  to  receive  the  fame, 
foch  'box,  bafket,  or  other  article  (hall  be  thereupon  delivered  to 
fuch  perfon  fo  demanding  the  fame  \  and  it  {hall  in  foch  cafe  be 
lawful  to  and  for  fuch  innkeeper,  warehoufe  keeper,  or  other  per* 
fon  to  charge  and  take  the  fum  juftly  due  for  the  carriage  thereof, 
and  alfo  the  fum  of  two-pence  for  the  warehoufe-room  thereof) 
but  if  the  fame  be  not  delivered  to  fuch  perfon  upon  foch  demand, 
or  any  chasge  other  than  as  aforefaid  be  made  or  received  in  re fpe& 
thereof*  every  innkeeper,  warehoufe  keeper,  or  other  perfon,  to 
whofe  inn,  warehoufe,  or  other  place,  fuch  box,  bafket  or  other  ar- 
ticle {ball  be  brought  as  aforefaid  (hall  forfeit  and  pay  for  every 
fuch  offence  any  fum  not  exceeding  twenty  {hillings  nor  Iefs  than 
ten  flullings." 

And  by  fe&ion  i,  it  is  enaded,  that  no  perfon  (hall  charge  for 
the  porterage  or  delivery  of  parcels  within  the  limits  aforefaid, 
not  exceeding  fifty-fix  pounds  weight,  more  than  the  rates  or 
prices  hereinafter  mentioned,  that  is  to  fay, 

«  for  any  diftance  not  exceeding  a  quarter  of  ,a  mile,  three 
pence. 

For  any  greater  diftance  than  a  quarter  of  a  mile,  but  not 
exceeding  half  a  mile  the  fum  of  four  pence. 

For  any  greater  diftance  than  half  a  mile,  but  not  exceeding 
one  mile,  the  fum  of  fixpence. 

For  any  greater  diftance  than  one  mile,  but  not  exceeding  one 
mile  and  a  half,  the  fum  of  eight  pence. 

For  any  greater  diftance  than  one  mile  an  a  half,  but  not  ex- 
ceeding two  miles,  the  fum  of  ten  pence  :  and  fo  in  like 
manner  the.  additional  fum  of  three  pence  for  every  further 
diftance  not  exceeding  half  a  mile." 


6.  By 
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6.  By  and  againft  whom  the  *&im  jbould  be  brought,  and  of  the 
form  of  assort  againft  a  carrier  in  caft  of  /off  or  damage 'of  goods.]  All 
pcrfons  carrying  goods  for  hire,  come  under  the  denomination  of 
common  carriers:  but. if  the  driver  of  a  ftagc  coach,  which  only 
carries  paflengers  for  hire,  lofe  the  goods  of  his  pafleftgers,  the 
matter  is  not  liable;  for  no  mafter  is  chargeable  with  the  a£fc  of 
his  fervant,  but  when  he  a&s  in  execution  of  the  authority  given 
him  by  his  mafter  j  and  then  the  aft  of  the  fervant  is  the  zGt  of 
his  mafter?  and  in  fuch  cafe  the  a&ion  may  be  brought  againft 
cither  the  mafter  or  the  fervant ;  atid  as  the  a£tion  may  be  brought 
cither  againft  the  mafter  or  the  fervant,  £3  either  may  bring  ajfump* 
JU  for  the  carriage,  (b) 

But  if  the  a&ion  be  brought  by  or  againft  the  proprietors,  as  it 
moft  commonly  is,  they  being  the  moil  refponfible  perfons,  all  of 
them  mult  be  joined  in  the  a£Hon.  (c) 

In  adtons  againft  common  carriers  for  the  lofs  or  damage  of 
goods  entrufted  to  their  care,  it  is  frequently  made  a  queftion  in 
whofe  name  the  a£tion  muft  be  brought,  whether  in  the  name  of 
theconfignororconfignee?  There  are  only  three  cafes  reported  on 
this  point:  but  the  refult  of  them  feems  to  be,  that  where  the 
confignor  is  to  pay  for  the  carriage  of  the  goods,  and  cannot  charge 
theconfignee  upon  the  delivery  to  the  carrier,  the  ad  ion  ihould 
be  brought  in  his  name ;  but  where  the  confignee  orders  the  goods 
to  be  fent  by  a  particular  carrier,  to  whom  they  are  delivered* 
or  is  liable,  in  the  ordinary  courfe  of  trade,  to  p  iy  for  them  upon 
the  delivery  to  the  carrier,  the  a&ion  muft  be  brought  in  the 
name  of  the  confignee. 

The  firft  reported  cafe  is,  Davis  mi  Jordan  v.  Jamts%{d)  which 
was  an  a£Hon  againft  a  common  carrier,  for  riot  delivering  goods 
fent  by  him :  and  the  only  queftion  was,  "  in  whofe  name  the  ac- 
tion ought  to  have  been  brought  ?"  The  hSt  was,  that  Davis  and 
Jordan >  the  prefent  plaintiffs  were  manufa&urers  of  cloth  at  Skip- 
ton  Mallet^  and  their  declaration  charged,  that  being  poflefled  of 
doth  as  of  their  own  proper  goods,  delivered  the  fame  to  the  de- 
fendant being  the  common  carrier,  &c,  and  requefted  him  to  de- 
liver  it  fafely  and  fecurely  for  them,  to  one  Elizabeth  Bowman,  at 
the  Three  Nuns  at  White  Chapel  $  which  they  undertook  to  do,  for 
a  reafonable  price  payable  and  paid  by  the  faid  plaintiffs  to  the  de- 

(*)  Soli.  282 .  Bui.  N.  P.  70.      (*)  B*I.  N.  P.  jo.      id)  5  Bur.  2680* 

fendant. 
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fendant,  but  the  goods  were  loft  and  never  delivered ;  the  defendant 
pleaded  not  guilty,  and  the  plaintiff*  obtained  a  verdift. 

The  defendant's  counfel  moved  for  a  new  trial ;  obje&ing  thai 
the  a&ion  ought  to  have  been  brought  in  the  name  of  the  con* 
Cgnee  of  the  goods  and  not  in  the  name  of  the  confignors :  fof 
that  the  confignor*  parted  with  their  property,  upon  their  deliver* 
ing  the  goods  to  the  carrier  \  and  that  no  property  remained  iij 
them  after  fuch  delivery.  But  the  counfel  for  the  defendant  con- 
tended, that  the  carrier  has  nothing  to  do  with  the  vetting  of  the 
property:  it  does  not  lie  in  his  mouth  to  fay,  that  die  confignor 
is  not  the  owner  5  he  is  the  owner  with  refpeS  to  the  carrier, 
who  has  undertaken  to  him,  and  was  paid  by  him  \  he  was  there- 
fore fervant  to  the  confignor ;  but  had  no  connexion  at  all  with 
the  configneet  and  many  fuch  a&ion*  had  been  brought  by  the ' 
confignor. 

Lord  MansfiiU*  Ch.  J.  faid :  ?«  There  was  neither  law  nor 
cpnffiepce  in  the  qbje&ion  \  the  veiling  of  the  property  may  dif- 
fer according  (he  cjreumftances  of  cafes :  but  it  does  not  enter 
into  the  prefent  qucflion  \  this  is  an  adion  upon  the  agreement 
between  the  plaintiffs  and  the  carrier  5  the  plaintiffs  were  to  pay 
him ;  therefore  the  a£kion  is  properly  brought  by  the.perfons  who 
agreed  with  him,  and  were  to  pay  him."  ^hc  rule  for  a  ijeij 
trial  was  therefore  difcharged, 

» 

The  next  cafe  15  Moorf  and  others  f .  Wilfm,  (<)  which  was 
an  a£tion  of  ajfumffit :  and  the  declaration  dated,  that  the  de. 
fendant  undertook  to  carry  the  goods  for  a  certain  hire  and  re- 
ward to  be  paid  by  the  plaintiffs.  It  was  proved,  at  the  trial, 
that  Clarhe%  the  confignee,  had  agreed  with  the  plaintiffs  to  pay 
the  carriage  of  the  goods,  which  the  defendant's  counfel  con- 
tended did  not  prove  the  declaration.  And  BulUr,  J.*  before 
whom  the  caufe  was  tried,  being  of  that  opinion,  nonfuited  thg 
the  plaintiffs. 

But  a  motion  was  afterwards  made  for  a  rule  to  (how  caufe  why 
the  nonfuit  fhould  not  be  fet  afide,  pa  the  ground  that  the  allegation, 
that  the  hire  was  to  be  paid  by  the  plaintiffs  was  immaterial ;  and' 
that  in  all  cafes  of  this  kind  the  contrail  was  virtually  made  be- 
tween the  carrier  and  the  fender  of  the  goods ;  that  no  private 
agreement  betwecp  the  conGgnor  and  the  coufignee  could  varj 

(f  )  I  Term  R#.  659. 

the 
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the  queftion  as  between  the  confignor  and  the  carrier)  that 
though  the  confignor  might  have  parted  with  the  property  in  the 
goods,  he  might  maintain  an  a£tion  againft  the  carrier.  Bat  at 
all  events  the  confignot  might  be  confidered  as  the  agent  of  the 
confignee  for  the  purpofe  of  bringing  this  a&ion* 

Butler,  J.  faid ;  "  That  on  confidering  the  queftion  he  found 
lie  had  been  miftaken  in  point  of  law  j  for  that  whatever  might 
be  the  contract  between  the  vendor  and  vendee,  the  agreement 
for  the  carriage  was  between  the  carrier  and  the  vendor,  the 
latter  of  whom  was  by.  law  liable."  And  the  other  two  judges 
being  of  the  fame  opinion,  the  rule  was  made  abfolute  without 
further  argument. 

The  laft  reported  cafe  upon  the  queftion  is  Dawes  v.  Peel,  (f) 
which  was  alfo  an  a&ion  of  ajfomgfit.     The  plaintiff  proved  his 
cafe  by  fliowing  the  delivery  of  the  goods  to  a  perfon  employed 
by  the  defendant  at  the  ufaal  place,   where  they  were   booked 
to  be  fent  by  the   defendant's  waggon,    and  the   ufual    price 
paid  for  booking  by  the  plaintiff's  fervant.     The  cafks  were 
*'  direfted   to    Mr.   Odey%  Hillmorton   near   Rugby,     Warwick* 
M  Jbire,  by  Peclt*  waggon."     It  appeared  that  they  were  after- 
wards  fent  by  the  waggon  and  were  left  at   the  Crown  Inn  at 
Weft  Haddon,  which  was  the  neareft  place  to  Hillmorton  in  the 
toad  which  the  waggon  travelled j  and  where,  after  hying  fome 
time,  they  were  feized  in  confequence  of  the  time  mentioned  in 
the  permit  for  their  removal  being  expired.    The  merits  of  the 
Cafe  as  between  the  plaintiff  and  Odey,  the  confignee,  or  in  refpeft 
of  the  legality  of  the   feizure  were  not  entered  into :    but  the 
defendant's  counfel,    in   opening  his   cafe  to    the  jury   read  a 
letter  from  the  plaintiff  to  Odey,  after  the  feizure  was  known,  in 
which  he  faid  that  the  liquors  fent  "  were  in  quantity  and  prices 
exa&ly  conformable  to  your  {Odeys)  order:  but  by  what  authd- 
thority  they  were  ever  left  at  the  Crown  Inn  at  Weft  Haddon  re* 
train*  for  the  innkeeper,  or  the  carrier  to  explain  or  account 
for.     All  I  have  to  obferve  is   this,  that  the  goods  having  been 
Jtnt  conformable  to  your  orders,  and  by  the  carrier  you  direSed,  I 
fhaii  certainly  look  to  you  for  their  amount,"  &c.    Upon  reading 
this  letter,   which  was  admitted  to  be  genuine,    Lord  Kenyon, 
Ch.  J.  was  of  opinion,  that  the  action  by  the  prefent  plaintiff 
could  not  be  fupported  \  for  that  the  legal  right  to  the  goods 

'(/)  ft  Ttrm  Rep  330.  See  alfo  1  Atk.  248.  S .  P.  . 
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after  fuch  delivery  was  veiled  in  the  coiifignee*  to  whom  alone 
the  carrier  was  anfwerable,  if  at  all  $  and  therefore  the  plaintiff1 
Was  nonfuited. 

A  new  trial,  however,  was  moved  for ;  but  aftet  argument' the 
Court  determined  that  the  a£Vion  could  only  be  brought  by  the 
confignee,  and  they  refufed  the  rule. 

Lord  Kenyon,  Ch.  J.  faid  :    "  This  queftion  muft  be  governed 
by  the  confederation,  in  whom  the  legal  right  was  vcfted  j  for  he 
is  the  perfon  who  has  fuftained  the  lofs,  if  any,  by  the  negligence 
of  the  carrier ;  and  whoever  h^s  fuftained  the  lofs  Is  the  proper 
party  to  call  for  compenfation  from  the  perfon  by  whom  he  has 
been  injured.    The  fafts  are  thefe ;  a  man  in  Wammckflnre  gave 
an  order  for  goods  from  London^  which  he  dire&ed  to  be  fent  by 
a  certain  carrier,   and  the  dealer,  in  London*  delivered  them  ac* 
cordingly  to  that  carrier  to  be  conveyed  to  the  vendee ;   upon 
this  fliort   ftatement  there  can  be  no  doubt  but  that  after  fuch 
a  delivery  the  vendee  muft  ftand   to  the  rifle ;  then  here  the 
damnum  it  injuria  are  to  him,  and  not  to  the  vendor,  the  plaintiff* 
I  do  not  find  that  any  thing  which  t  have  advanced  is  broken  in 
upon  by  the  two  cafes  which  have  been  relied  upon  in  the  ar- 
gument :  the  diftin&ion  which  is  there  taken  I   fully  adopt ;  in 
the  one  cafe  the  a£Uon  brought  by  the  confignor  againft  the  car* 
rier  was  fuftained,  becaufe  the  confignor  was  to  be  anfwerable  for 
the  price  of  the  carriage ;  he'  flood  therefore  in  the  chara'&er 
of  an  infurer  to  the  confignee  for  the  fafe  arrival  of  the  goods, 
-and   the   fubfequent  cafe  of  Moore  v.  Wilfon  proceeded  on  the 
fame  ground,     it  is  not  difputed,  but  that  the  confignee  might 
have  maintained  the  a&ion  in  this  cafe :  then  if  the  confignee 
had  recovered  a  verdi&  againft  the  carrier,  how  could  fuch  re- 
covery by  a  granger  have  been  pleaded  in  bar  to   this  a&ion  ? 
and   if  it  could  not,  and  yet  this   aft  ion  could  be  maintained* 
the  confequence  would  be  that  the  carrier  would  be  liable  to  an-  . 
fwer  in  .damages  to  both  for  the  fame  lofs.    Therefore  common 
fenfe  and  juftice,  as  well   (lri&  law,  are  in  favour  of  the  ob- 
jection made  againft  the  plaintiff's  recovering  in  this  a&ion." 

Lawrence,  J.  faid :  "  Some  ftrefs  has  been  laid  on  the  circum- 
ftance.  of  the  confignor  having  paid  the  carrier  for  booking  the 
*  goods,  as  evidence  of  a  fpecial  contra  ft  between  them,  in  Qtdcr 
to  bring  this  cafe  within  thofe  which  were  cited  at  the  bar : 
but  that  circumftance  would  not  give  a  right  of  aftioh  againft  the 
carrier  to*  recover  damage  for  the  lofs  of  the  goods* if  it  appeared 

that 
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that  they  were  the  property  of  another  perfon.  And  here  it  it 
admitted  that  the  a£Uori  might  hare  been  brought  by  the  con- 
fignee  in  right  of  his  property  in  them.  It  is  true,  that  in  fome 
fpecial  cafes  a  man  may  make  himfelf  liable  to  either ,  of  two 
perfons  on  account  of  the  fame  intereft :  but  that  is  not  ufuai, 
and  it  is  more  cohfonant  to  the  general  principle  of  law  to  refer 
all  tranfa&ions  of  agents  to  the  principal  on  whofe  account 
they  were  Entered  into*  Now  here  I  confider  that  what  was 
done  by  the  confignor,  in  refpe£t  of  the  booking,  was  as  die 
agent  of  the  confignee,  at  whofe  rifk  the  gcjods  were  fent ;  and, 
generally  fpeaking,  the  carrier  knows  nothing  of  the  coofignor9 
but  only  of  the  perfon  for  whom  the  goods  are  dire&ed,  and  to 
whom  he  looks  for  the  price  of  the  carriage  upon  delivery." 

The  fame  queftion  has,  indeed,  arifen  upon  bills  of  lading ; 
and  in  the  cafe  of  Evans  v.  Martlett,  (g)  where  it  was  faid,  pur 
totam  curiam,  "  That  if  goods  by  bill  of  lading  are  configncd 
to  A.,  A.  is  the  owner,  and  muft  bring  the  a&ion  againft  the 
mafter  of  the  (hip  if  they  are  loft.  But  if  the  bill  be  fpecial, 
to  be  delivered  to  A*  to  the  ufe  of  B.%  B.  ought  to  bring  the 
a&ion ;  but  if  the  bill  be  general  to  A.9  and  the  invoice  only 
(hows  that  they  are  upon  the  account  of  0.,  A.  ought  always  to 
bring  the  a&ion,  for  the  property  is  in  him,  and  B.  has  only  a 
truft." 

If  goods  be  loft  or  damaged,  the  carrier  is  liable  to  be  fued, 
either  by  fpecial  a£Hon  on  the  cafe  in  tort,  or  ajfumpjtt ;  but  for  a 
total  lofs,  the  carrier  is  not  liable  to  be  charged  in  trover,  un- 
lets there  be  a  tortious  converfion.  (A)  He  is,  however,  fubjeft 
to  an  a&ion  of  trover  where  he  delivers  goods  ;o  a  wrong  perfon, 
though  it  happen  by  miftake.  (1) 

7.  Of  tie  Carrier9!  Lien  on  Goods."]  A  carrier  may  retain  the 
goods  for  his  hire.  As  in  the  cafe  of  Skinner  v.  Upjlaw,  (k)  where 
the  plaintiff  brought  an  a&ion  of  trover  againft  the  defendant, 
being  a  common  carrier,  for  goods  delivered  to  him  to  carry,  &c. 
Upon  not  guilty  pleaded,  the  defendant  gave  in  cvidericc,  that  he 
offered  to  deliver  the  goods  to  the  plaintiff,  if  he  would  pay  him 

if)  1  UhRaym.  271.  $  Salh.  390.   xa  Mpo\  i$6. 
it)  I  Fenhr.  223.    5  Bitrr.  3827.  (i)  Yottl  *.  Harbottle, 

tetktt  Cafe,  N.  P.  49.         (i)  a  Ld.R&m.  752. 
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hit  hire ;  but  that  the  plaintiffrefufed,  &c.»  and  therefore  he  re* 
taineci  them*  And  it  was  ruled,  by  Holt,  Ch.  J.,  that  a  carrier 
may  retain  the  goods  for  his  hire  \  and  upon  this  dire&ion,  the 
defendant  obtained  a  verdict* 

Sof  by  general  ufagc,  a  common  carrier  has  a  lien  for  his  ge- 
neral balance.  But  fuch  ufagc  cannot  be  ftfpported  by  a  fcW 
recent  initanccs  of  detention  of  goods  by  four  or  five  carriers 
for  their  general  balance  ;  lor  fuch  a  lien  is  nor  founded  on  any 
common  law  right,  but  only  by  contraft,  or  general  ufagc :  (/) 
Nor  can  the  carrier's  lien  in  any  cafe  affe&jtb*  right  of  the  eon- 
ftrnor  to  ftop  the  goods  in  tronhtu.  (m)    Ak*/*^A*>>1£-*  *v>~   * 

*  ++fZt  A  Auu^  /£  e*v*Ux+-  far-  ^u^w  ^^T^'^7'  %> 

'l»  Of  Cont raffs  of  Bailment  of  Goods  with  ComvmCarrien 

I.  Of  the  Central  Liabilit/of MaJUr  and  OwmfJ\  Owners  and 
matters  of  general  (hips  *  and  vefieis  carrying  goods  for  hire  on  - 
(he  high  feas,  or  in  navigable  rivers,  are  confidered  as  common 
Carriers,  and  anfwerablc  agatnft  all  events,  except  the  ads  of 
GW,  and  of  the  King's  enemies,  in  the  fame  manner  as  common 
carriers  by  land  are'refponfible  for  the  lofs  or  damage  of  goods 
cntrufted  to  their  care,  («) 

Thus,  in  the  Cafe  of  Mori  v.  8ft*y(<r)  which  Was  an  a&ion 
againft  the  defendant  as  matter  of  a  fcip  for  the  lofs  of  cer'* 
tain  good?  entruftcd  to  his  care  for  fafe  delivery  *  co  Which  he 
pleaded,  that  in  the  night,  whilft  the  (hip  lay  in-  the  river  thaimt9 
ihvtn  perfbns  came  on  board  pn  pretence  of  prcffing  of  feameil 
for  the  King's  fervice,  and  by  force  feized.and  took  the  goods; 
And  it  was  argued  that  there  was  not  any  negligence  imputable 

(/)  Fide  Afpioaft  it.  Picfcfortf,  %  Sot.  &  Pvt.  44.  ft.  *.  Ruftiforth  *. 
.  Hadficld,  6  E*ft  Rep  519   7  £a/i  Rep.  *H* 

<m)  Oppenheim  t>.  RaffcU*  3  Bot .  &  fid.  42,  Butler  v.  Woolcorf, 
i  New  Rep.  C.  Bv  64* 

*  The  term  "  general  (hip"  ir  tried  in  eonirkdi^isipri  to /t  chartered  ftip, 
which  is  employed  under  a  jcaled  wftrumcti  called  a  c  barter  purfy.  ^$t? 

Abbott.  101. 

(a)  Coggt  o.  Bernard*  s  7,4  Rejfm.  918,  1  Ventr.  *j8.  jfotns'r 
Laws  ofBm/mentt9  106,  7-  Abbott.  208.    \     ,    . 

{p)  J.  Raym.  220*  x  V*Jr\  190;  &  6.  %%%< 
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tb  the  matter.  But  the  Court  held,  that  he  was  nevekthelcfs 
Cable,  and  gave  judgment  againft  him  accordingly. 

So,  in  the  cafe  of  Dale  v.  Hall,  (/>)  which  was  an  a£kion  upon 
the  cafe  againft  a  (hip  mafter  or  keelman,  who  carried  gdqds  for 
hire  from  port  to  port)  the  plaintiff  did  not  deriaire  againft  him 
as  a  common  carrier  upon  the  cuftoms  of  the  rearm,  but  the 
declaration  was,  that  the  defendant,  at  the  fpecral  inftance  of 
the  plaintiff,  Undertook  to  carry  certain  goods,  confiftifig  of 
knives,  and  other  hardware,  fafe  from  fuch  a  port  to  fuch  a 
port,  and  that  in  confederation  thereof  the  plaintiff  undertook 
and  promifed  to  pay  him  fo  much  money ;  that  the  goods  were 
delivered  to  the  defendant  on  board  his  keel,  and  that  the  goods 
were  kept  fo  negligently  by  him  that  they  were  fpoiled,  to  the 
plaintiff's  damage.  That  upon  the  general  iflue,  non  affumffit% 
this  caufe  came  on  to  be  tried  before  Juftice  Burnett,  and  the 
plaintiff  proved,  the  goods  were  all  in  good  order  and  clean  when 
they  were  delivered  on  board,  and  that  they  were  damaged  by 
water  and  rufted  to  the  amount  of  24/.  This  was  all  the  plaintiff's 
evidence* 

For  the  defendant  it  was  infifted  at  the  trial,  that  as  the  plaintiff 
had  proved  no  particular  negligence  in  the  defendant ;  that  he 
might  be  permitted  to  give  in  evidence  that  he  had  taken  all 
poffible  care  of  the  goods ;  that  the  rats  made  a  leak  in  the  keel 
or  hoy,  whereby  the  goods  were  fpoiled  by  the  water  coming 
in ;  that  they  pumped  and  did  all  they  could  to  prevent  the 
goods  being  damaged,  which  evidence  the  Judge  permitted  to  be 
given*  and  thereupon  left  it  to  the  jury,  who  found  a  verdi£k  for 
the  defendant. 

But  the  plaintiff's  counfel  afterwards  moved  for  a  new  trial, 
contending  that  the  evidence  given  for  the  defendant  was  not 
admiflihle  or  fufficient  to  elcufe  him :  And  in  fupport  of  their 
argument  they  cited  the  cafe  of  Goff  v.  Qinkard,  (q)  which  was 

(p)  1  /fttfr.  381.  See  the  cafe  of  Lyon  and  another  v.  Mtllt,  ;  Eaft 
Ref*  428.  where  it  wa  determined*  that  a  carrier  by  water  for  hire  im- 
pliedly pronifei  that  the  vcjfcl  fhall  be  tight  and  jk  for  the  voyage  %  and  it  an. 
fwerablefor  damage  arifingfrom  leakage,  though  he  had  given  notice^  "  that 
"  be  would  not  be  anfwerable  for  any  damage  %  unJefs  occqfionedby  want  of 
M  ordinary  care  in  fhe  majler  or  crew  of  the  wffel," 

(a)  Jit  the  Sittings  at  Guildhall %  HiLTcrm,  23  Geo.  3.  coram  LefiG&.y. 
!  Wis.  zBl.ia  f?btit. 
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an  a&Son  againft  a  maftcr  of  a  (hip,  who  undertook  to  carry 
goods  from  London  to  Amflcrdam  ;  the  breach  afligned  was,  that 
a  puncheon  of  rum  was  (tared  and  loft  to  the  plantifT's  damage  $ 
this  was  proved  to  be  done  by  the  defendant's  fervants  in  letting 
it  down  into  the  hold  of  the  (hip,  and  though  the  defendant 
proved  it  was  endeavoured  to  be  let  down  into  the  hold  with  all 
portable  care,  yet  by  accident  it  was  (tared ;  notwithstanding  this 
the  jury  gave  a  verdid  for  the  plaintiff  agreeable  to  the  dire£tions 
of  the  Chief  Juftice. 

For  the  defendant  it  was  infilled,  that  this  declaration  not  be- 
ing upon  the  cuftom  of  the  realm,  but  upon  a  particular  con- 
trad,  and  that  the  breach  afligned  being,  that  by  the  negligence 
of  the  defendant  the  goods  were  fpoiled,  that  therefore  negli- 
gence is  the  very  gift  of  this  a&ion,  and  the  defendant  has  proved 
there  was  no  negligence  ;  indeed  if  the  declaration  had  been  that 
the  defendant  promifed  to  keep  fafely  the  goods  as  well  as  to  carry 
diem  fafely,  he  mtift  have  kept  them  fafely  at  all  events. 

£*r,Ch.  J.  faid :  "  This  is  a  nice  diftindion  indeed.  I  an  of  opi- 
nion that  the  evidence  given  for  the  defendant  wasnotadmiffible. 
The  declaration  is,  that  the  defendant  undertook  for  hire  to 
carry  and  deliver  the  goods  fafe ;  and  the  breach  afligned  is, 
that  they  were  damaged  by  negligence :  this  is  no  more  than 
what  the  law  fays ;  every  thing  is  a  negligence  in  a  carrier  or 
hoyman  that  the  law  does  not  excufe,  and  he  is  anfwerable  for 
goods  the  in  (Ian t  he  receives  them  into  his  cuftody,  and  in  all 
events,  except  they  happen  to  be  damaged  by  the  aft  of  GjJ,  or 
the  King's  enemies  $1  and  a  promife  to  carry  fafely,  is  a  promife  to 
keep  fafely/' 

Detmifon,  J.  "  The  law  is  very  clear  in  this  cafe  for  the  plain- 
tiff; the  declaration  upon  the  cuftom  of  the  rrahn  is  the  fame 
in  effed  with  the  prefent  declaration  •,  in  the  old  forms  it  is, 
that  the  defendant  fufiepit^  &c.  which  (hows  that  it  is  ex  con- 
tractu i  in  the  prefent  cafe  the  promife  to  carry  fafely  need  not 
be  proved  j  the  law  raifes  it ;  the  breach  is  very  right  that  he  did 
not  deliver  fafely,  but  to  negligently  kept  them  that  they  were 
fpoiled." 

The  two  other  judges  were  of  the  fame  opinion  ;  and  a  new 
trial  was  accordingly  gi  -»nted. 

So, 
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So,  in  the  cafe  of  Smith  v.  Shepherd,  (r)  which  was  an  adioft 
brought  againft  the  defendant  as  matter  of  a  veffel  navigating  the 
river  Oufe  and  Number  from  Selby  to  //«//,  by  the  plaintiff  whoft 
goods  had  been  wet  and  fpoiled  \  at  the  trial  whereof  it  appeared 
in  evidence,  that  at  the  entrance  of  the  harbour  at  Hull  thete 
was  a  bank,  on  whiclv~vefle!s  ufed  to  lie  in  fafety,  but  of  swhich 
a  part  had  been  fwept  away  by  a  gTeat  flood  fome  (hort  time  be- 
fore the  misfortune  in  qucftiod,  fo  that  it  had  become  perfeftly 
ftcep  inftead  of  (helving  towards  the  river  $  that  a  few  days 
after  this  flood  a  veffci  funk  by  getting  on  this  bank,  and  her 
maft,  which  was  carried  away,  was  fuffeted  to  float  in  the  rivet 
tied  to  fome  part  of  the  veflel :  and  that  the  defendant  upon 
failing  into  the  harbour  (truck  againft  the  maft,  which,  not  giving 
way,  forced  the  defendant's  veflel  towards  the  bank,  where  (he 
ftruck,  and  would  have  remained  fafe  had  the  bank  been  in  its 
former  fituation,.  but  on  the  tide  ebbing  her  ftern  ftrak  into  the 
Water,  and  the  goods  were  fpoiled  :  upon  which  the  defendant 
tendered  evidence  to  (how  that  there  had  been  no  a&ual  negli- 
gence :  Mr.  Juftice  Heathy  before  whom  the  caufe  was  tried,  re- 
je&ed  the  evidence  ;  and  he  further  ruled  that  the  a£fc  of  Goa\ 
which  could  excufe  the  defendant  muft  be  immediate;  but 
that-  this  was  too  remote ;  and  dire&ed  the  jury  to  find  their 
Vtfrdi&  for  the  plaintiff*  and  they  accordingly  did  fo.  The  cafe 
was  afterwards  fubmitted  to  the  confideration  of  the  Court  of 
King's  Bench,  who  approved  of  the  diredion  given  by  the  learned 
Judge  at  the  trial,  and  the  plaintiff  fucceeded  in  the  caufe. 
There  does  not  appear  to  have  exifted  in  this  cafe  any  bill  of 
lading,  or  other  inftrument  of  contra£t ;  and  the  queftion  there- 
fore depended  upon  general  principles,  and  not  upon  the  mean* 
ing  of  any  particular  words  or  exception. 

a.  Of  a  Deliver j  and  Acceptance  of  Goods  under  a  Bill  of  Lading 
in  n  general  Ship.'}  The  contract  for  the  conveyance  of  merchan- 
dise in  a  general  (hip  is  that  by  which  the  ifcafter  and  owners 
of  a  (hip,  ,deftined  on  a  particular  voyage,  engage  feparately 
with  various  merchants  unconne&ed  with  each  other  to  convey 

their  refpeftive  goods  to  the  place  of  the  (hip's  deftination.  (/) 
This  contract,  although  ufually  made  perfonally  with  the  matter, 

(r)  Ai  the  Lent  Afizesfor  Yotkflurc,  1705.  Alhtt  on  Shipping,  232. 
(s)  Ibid-  2CO. 
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and  not  with  the  owners,  is  confidered  in  law  to  be  made  with 
them  alfo,  and  that  both  he  and  they  are  feparately  bound  to  the 
performance  of  it.  (/) 

When  goods  are  ferrt  on  board  the  (hip,  the  matter,  or  perfon 
oft  board  a&ing  for  him,  ufually  gives  a  receipt  for  them,  and  the 
matter  afterwards  figns  and  flelivefs  to  the  merchant  fometimes 
two,  and  fomctimes  three  parts  of  a  biH  of  lading,  of  which  the 
merchant  commonly  fend§  one  or  two  to  his  agent,  fador,  or 
other  perfon  to  whom  the  goods  are  to  be  delivered  at  the  place 
of  deftination,  that  is,  one  on  board  the  (hip  with  the  good*, 
another  by  the  pod  or  other  conveyance  ;  and  one  he  retains  for 
his  own  fecurity.  The  mafter  ftod^  alfo  take  care  to1  hate  another 
part  for  his  own  ufe.f(v) 

The  terms  of  exception  in  the  old  form  of  a  bill  of  lading  were: 
M  The  dangers  of  the  feas  excepted.91  But  thefe  terms,  it  is 
faid,  («)  were  altered  a  few  years  ago  in  cpnfequence  of  an  alarm 
taken  by  the  (hip-owners  at  the  decifion  of  the  caufeof  Smith  v* 
Shepherd,  before  mentioned ;  (w)  and  of  late  the  exception  is 
ufually  made  in  the  following  words :    ("  The  acl  of  God,  the 

*  King9 j  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 

*  of  the  feas,  rivers  and  navigation,  of  whatever  nature  and  land 
«*  foever  excepted")  But  in  the  cafe  of  (hips  homeward  bound 
from  the  Weft  India  lflands,  which  fend  their  boats  to  fetch  the 
cargo  from  the  ftiore,  there  is  Introduced  a  faving  out  of  this 
exception  "  Of  rifks  of  hats,  fo  far  as  Jhips  are  liable  thereto." 
And  in  that  cafe  the  whole  ciaufe  is  as  follows  :  "  The  acl  of  God, 
•'  the  Kings  enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
u  dints  of  the  feas9  rivers  and  navigation  of  whatever  nature  and 
u  kind  foever,  fave  rj/i  of  boats,  fo  far  as  Jhips  are  liable  thereto^ 
"  excepted." 

In  general  the  name  of  the  configjiee  is  ufually  mentioned  in 
the  bill  of  lading,  but  fomethnes  the  fhipper  or  confignor  is 
himfclf  named  as  confignee,  and  the  engagement  is  exprefsly  to 
deliver  to  him  or  his  afligns  j  and  fometimes  no  perfon  is  named 
as  confignee,  but  the  terms  of  the  inftrument  are,  "  To  be  deli- 
•*  vered,  &c.  unto  order,  or  offignsP  which 

(t)  Abbott  on  Shifting,  !02.  Io8.  (v)  Ibid.  201. 

{u)  Ibid.  203  &  232   «.  c.         (w)  Ante  yiy 

word* 
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words  are  generally  underftood  to  import  an  engagement  on  the 
part  of  the  matter  to  deliver  the  goods  to  the  perfon  to  whom 
the  (hipper  or  confignor  (hall  order  the  delivery,  or  to  the  affignee 
of  fuch  perfon.  (*) 

The  feveral  words  lately  introduced  into  the  exception  of  the 
bill  of  lading  have  not  hitherto  furni(hed  matter  for  any  judicial 
determination.  But  upon  the  general  exception  of  perils  ofihtfea, 
which  is  conceived  to  be  a  queftion  partly  of  fail,  and  partly  of 
law,  there  have  been  fome  legal  decifions. 

Thus  in  the  cafe  of  Pickering  v.  Barclay,  (y)  where  the  (hip  had 
been  overpowered  and  plundered  on  the  high  feas  by  pirates ;  and 
the  queftion  was,  whether  the  owners  were  arrfwerable  for  the 
goods ;  the  Court  determined  that  they  were  hot  anfweraMe, 
becaufe  it  is  faid  that  the  taking  by  pirates  was  accounted  a  pe- 
ril of  the  Tea. 

So,  in  the  cafe  of  Bever  v.  Tomlinfon,  (z)  which  came  before 
the  court  of  King's  Benchy  a  (hort  time  before  thef  late  alteration 
of  the  bill  of  lading,  and  which  was  «m  a&ion  brought  to  recover 
the  value  of  goods,  for  which  the  mafter  had  figntd  a  bill  of  lading 
containing  an  exception  only  of  the  perils  of  the  fea,  although 
made  during  the  time  of  a  war,  and  which  goods  were  loft  in  con- 
fequence  of  the  Hup  being  designedly  (truck  by  the  vcflel  of  an 
enemy ;  it  was  doubted  by  the  Court,  whether  a  lofs  fo  occaGon* 
ed,  were  within  the  meaning  of  this  exception ;  and  it  is  faid 
that  the  caufe  never  proceeded  to  a  final  judgment. 

So,  in  the  cafe  of  Buller  v,  JPi/her,  (a)  where  it  appeared  that  the 
(hip  in  which  the  goods  were  conveyed,  was  run  down  in  day- 
light, and  not  in  a  temped,  by  one  of  two  other  (hips,  that  were 
failing  in  an  oppofite  dire£Uon  to  her,  bath  of  which  kept  to 
windward,  as  did  alfo  the  defendant's  (hip  ;  but  it  was  matter  of 
fo  much  doubt  whether  the  mafter  of  the  defendant's  (hip,  ought 
to  have  underftood  the  courCe  which  the  others  would  purfue,and 
have  borne  to  leeward  to  avoid  them,  that  no  blame  was  confidered 
to  be  imputable  to  him  for  n&t  having  done  (b,  nor  was  any  fault 
attributable  to  the  perfons,  who  had  the  conduft  of  either  of  the 
other  (hips*  This  lofs  was  therefore  held  to  fall  within  the  mean- 
ing of  this  exception,  and  to  have  happened  by  a  peril  of  the  fea. 

(x\  Abbott  20^  4.  (y)  Z  Roh  Mr.  248.//  10.  Sty,  131.     See 

mlfo  Barton  v.  Wolliford,  Comb  $6.  S.  P.        (jb)  Eaft  Term  ifi  Geo.  3. 
Abbott  237.  [a)  Sittings  at  Guildhall  after  Mich.  Term,  40 

Qcq.  3.    J0fc>//,  23M36,' 
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/(y^fr^  '  But  in  the  cafe  of  robbery,  (b)  leakage,  (*)£&  (<*)  or  where  the 
/V  9  Jf  (hip  was  accidentally  driven  againft  a  bank  at  toe  entrance  of  a 
"  a  harbour,  (e)  the  courts,  we  have  already  feen,  have  determined 
that  thefe  accidents  do  not  fall  within  the  terms  of  the  general  ex* 
ception.  So,  it  i9  faid,(/)  that  not  every  lofs  proceeding  dire£Uy 
from  natural  caufes,  is  to  be  confidered  as  happening  by  a  peril  of 
the  fea.  If  a  (hip  perifii  in  confequence  of  (hiking  againft  a  rock 
or  (hallow,  the  circumftances,  under  which  the  event  takes  place, 
muft  be  afcertained  in  order  to  decide,  whether  it  happen  by  a 
peril  of  the  fea  or  by  the  fault  of  the  matter j  if  the  Gtuation  of  the 
rOck  or  (hallow  is  generally  known,  and  the  (hip  not  forced  upon 
it  by  adverfe  winds  or  temped,  the  lofs  is  to  he  imputed  to  the 
fault  of  the  matter.  On  the  other  hand,  if  a  (hip  is  forced  upon 
fuch  a  rock  or  (hallow  by  adverfe  winds  or  tempeft,  or  if  the 
(hallow  was  occafioned  by  a  fudden  and  recent  collection  of  fand 
in  a  place,  where  (hips  could  before  fail  in  fafety ;  the  lofs  is  to 
be  attributed  to  the  a£fc  of  God  or  the  perils  of  the  fea. 

In  the  cafe  of  Edwards  and  others  v.  Sberrattf  (g)  where  the 
defendant  a  common  carrier  from  Birmingham  through  Wolver* 
hampton  to  Radford,  employed  diftinft  boats  to  carry  to  and  from 
Birmingham  to  Wolverhampton  which  pafled  on  different  days.  The 
plaintiff  knowing  this,  and  having  corn  at  Wolverhampton  which 
was  threatened  to  be  feized  by  a  mob,  wrote  to  the  defendant  at 
Birmingham  to  fend  a  private  boat  quickly  on  account  of  the  date 
of  the  country,  to  take  the  corn  to  Birmingham,  to  which  the  de- 
fendant not  returning  any  anfwer,  and  plaintiff  fearing  to  wait  tiH 
the  day  the  defendant's  boat  would,  in  the  ufual  courfe  of  employ- 
ment, go  from  Wolverhampton  to  Birmingham,  (lopped  the  boat 
paffing  by  from  Radford  to  Birtkingham,  and  without  difclofing- 
the  circumftances  to  the  boatman,  prevailed  on  him  to  take  the 
.    corn  on  board,  and  then  difpatched  him  forward  in  the  night, 
having  privately  fent  orders  to  open  the  lock  at  any  time  when  he 
{hould  pafs.     After  a  verdift  for  the  defendant,  negativing  thai 
the  corn  was  delivered  in  the  ufaal  courfe  of  dealing  as  a  common 
common  carrier,  the  Court  held  that  the  verdi£fc  might  be  fuftained, 
either  on  the  general  ground  of  fraud  in  the  plaintiff,  or  on  the 
circumftances  of  the  cafe,  furniftiing  altogether  evidence  of  a  tacit 
flipulation  on  the  part  of  the  defendant  to  do  the  beft  he  could^ 

(3)  Ant§i%to.  (e)  Jnte,  $21  >  (J)  ^n/#,  292,  &V. 

(?)  Ante,  313.  (/)  Abbott,  239.  (f )  1  Eafi  Rep.  604* 

but 
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tut  not  to  be  an/weraUe  as  a  common  carrier  for  the  violence  of  the  mob: 
or  becaufe  it  did  not  appear  that  tke  boatman,  whofc  ordinary  em- 
ployment was  between  Radford  and  Birmingham  had  authority 
from  the  defendant  to  accept  the  goods  at  Wolverhampton  for  J?/r- 
mingham,  much  lefs  to  accept  them  in  that  manner. 

Upon  a  declaration  againft  a  lighterman  in  the  common  form 
for  negligence,  the  plaintiff  cannot  recover  if  it  appear  that  the 
lofs  was  not  occafioned  by  a  negle&  of  the  common  and  ordinary 
duty  of  the  defendant. 

Thus,  in  the  cafe  of  Wballey  t.  JPray,  (A)  which  was  an  a&io* 
of  affitmpjit  againft  the  defendant,  as  a  lighterman,  for  damage 
done  to  the  plaintiff's  goods,  which  had  been  entrufted  to  him  to 
depofit  in  the  plaintiff's  warehoufe. 

• 

The  declaration  was  in  the  common  form :  viz.  that  the  de- 
fendant being  a  lighterman,  &c.  had  undertaken  to  carry  the 
plaintiff's  goods,  and  to  deliver  them  fafely ;  and  then  averred  a 
lofs  by  negligeuce. 

The  fads  of  the  cafe  were,  that  a  quantity  of  rice  had  been  de» 
livered  on  board  the  defendant's  lighter,  to  be  landed  at  the  plain- 
tiff's  warehoufe  5  previous  however,  to  rice  being  to  be  landed  it 
ianeceflary  to  prefent  a  petition  to  the  commiflioners  of  the  cuf- 
toms,  who  refer  it  to  the  land  furveyor,  upon  whofe  report  it  is 
permitted  to  be  landed. 

In  this  cafe,  a  petition  had  been  prefented  to  the  commif- 
Sonera  of  the  cuftoms,  by  Mr.  Steven/on  who  was  the  cuf- 
tom-houfe  agent  to  the  plaintiff:  but  no  report  having  been  made 
on  it,  the  land-furveyor  refufed  to  permit  the  rice  to  be  landed  $ 
in  confcquencc  of  which,  it  remained  in  the  lighter  undischarged, 
where  it  received  the  damage  for  which  the  prefent  a  St  ion  was 
brought.  It  alfo  appeared  in  evidence,  that  the  prefenting  the 
petition,  &c.  was  ufually  done  by  the  cuftom-houfe  agent  of  the 
party  to  whotto  the  rice  belonged,  and  that  it  was  not  ufually  done 
by  die  lighterman. 


(A)  3  S/p.  Rep.  74. 

T  4  Lord 
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Lord  Eldotiy  Ch.  J.  faid :  «  In  this  cafe,  the  plaintiff  has  de» 
clared  generally  in  aJfumpfiU  To  entitle  the  plaintiff  to  recovery 
it  mud  appear  that  the  lofs  happened  by  the  negle&  of  doing 
that  which  was  the  regular  and  common  duty  of  the  defendant* 
The  law  raifes  no  prefumption  of  what  is  his  duty  :  that  is  matter 
of  evidence :  here  it  is  in  evidence  that  the  prefenting  the  pe- 
tition, and  the  fubfequent  proceedings,  was  the  bufinefs  of  the 
cuftom^hpufc-agqpt  of  the  plaintiff,  not  of  the  lighterman :  if  there 
had  been  any  con t raft,  or  undertaking  on  the  part  of  the  lighter- 
man,  by  the  negle£t  of  which  the  goods  were  fpoiled,  it  fhould 
have  been  the  objeft  of  a  fpecial  count :  there  is  no  fuch  count, 
and  the  plaintiff  has  relied  03  the  general  liability  of  the  defendant^ 
without  making  it  out  in  evidence,  that  it  was  the  duty  of 
the  defendant  to  have  done  that,  from  the  negle&  of  which  the 
lofs  has  arifen."    The  plaintiff  was  therefore  nonfuited. 

3.  Of  a  Special  or  Conditional  Acceptance  of  Good*  without  a  Bill  of* 
Lading.*]  •  If  a  common  carrier  from  A.  to  C.  receives  goods  for 
delivery  at  B.  an  intermediate  place 5  at  which  he  fafery  arrives, 
and  has.  an  opportunity  of  delivering  the  goods,  but  omits  fo  to 
do*, "and  the  ycflel  and  goods  in  their  paffage  to  C.  are  unavoida* 
bly  loft,  he  is  anfwerable  for  the  value  of  the  goods,  though  he 
accepts  them  under  a  particular  notice,  which  limits  his  refponfi- 
bility  to  the  want  of  ordinary  care. 

Thus,  in  the  cafe  of  Ellis  v.  Turner  and  another,  (i)  which  was 
an  a£Hon  brought  againft  the  owner  for  the  value  of  goods  da- 
maged by  the  finking  of  their  veffel ;  the  circumftances  were  as 
follow.  The  Veffel  was  employed  in  carrying  goods  from  Hull 
to  Stockwitb,  and  to  Gain/borpugb,  which  is  a  little  further  than 
Sfochviitht  but  the  freight  was  the  fame  for  conveyance  to  either 
place.  On  former  voyages  the  goods  deftined  to  Stockwitb  had 
fometimes  been  delivered  there  on  the  way  to  Gainfiorougb%  and  at 
other  tim^s  carried  forward  to  Gain/borough,  and  delivered  at  Stock- 
tviiby  on  the  return,  to  Hull.  The  gpddsin  queftion  were  delivered 
to  the  matter  on  his  exprefs  undertaking  to  deliver  them  at 
Stockwitb  on  his  way  to  Gainjborougb ;  this  particular  undertaking 
Wfts^nade  by  the  matter  without  the  privity  of  the  defendant!,  but 

{1}  8  7Vrsi  ity.  531, 
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he  bad  a  general  authority  from  them  to  receive  and  convey  good* 
for  the  cuftomary  freight  from  Hull  to  Stochwith  and  Gain/borough* 
The  defendants  had  previoufly  given  public  notice,  which  die 
plaintiff's  agent,  who  (hipped  the  goods,  was  acquainted,  «  that 
'  they  would  not  be  anfwcrable  for  any  lofs  or  damage  that 
'  might  happen  to  any  cargo,  unlefs  occafioned  by  the  want  of 
«  ordinary  care  and  diligence  in  the  mafter  and  crew*  in  which 
1  cafe  they  would  .pay  ten  per  cent,  upon  the  lofs,  provided  fuch 
'  payment  did  not  exceed  the  value  of  the  veflel,  but  that  they 
1  were  willing  to  cnfure  againft  all  accidents,  upon  receiving  ex- 
1  tra~freight  in  proportion  to  the  value."  No  agreement  had  been 
made  for  the  payment  of  extra-freight  for  the  goods  in  qucftion : 
the  veflel  took  in  other  goods  there,  to  be  delivered  at  Stochwith 
in  the  prcfent  voyage,  and  arrived  fafely  at  that  place.  The 
mafter  delivered  fome  of  the  other  goods  there  and  was  requefted 
by  the  wharfinger  to  deliver  all  that  were  deftined  for  that  place» 
but  without  the  knowledge  of  the  defendants  refufed  to 
deliver  the  others,  alledging  that  they  were  (towed  below  the 
goods  deftined  to  Gain/borough.  On  the  way  from  Stochwith  to 
Gain/borough,  the  veflel  funk,  without  any  want  of  ordinary  care 
in  the  mafter  or  crew,  and  the  goods  in  queftion  were  damaged. 
The  Court  of  King's  Bench  determined  that  the  plaintiff*  was  en« 
titled  to  recover  the  amount  of  his  lofs.  Lord  Kenyan,  Ch.  J, 
faid,  "  As  the  veflel  reached  Stochwith  in  fafety,  and  might  have 
delivered  the  goods  there,  I  think  this  a&ion  may  be  maintained ; 
for  though  the  lofs  happened  in  confequence  of  the  mifconduft  of 
the  defendant's  fervant,  the  fuperiors  (the  defendants)  are  anfwer- 
able  for  it  in  this  acTion.  The  defendants  are  refponfible  for  the 
ads  of  their  fervant  in  thofe  things  that  refpeft  his  duty  under 
them,  though  they  are  not  anf  werabie  for  his  mifconduft  in  thofe 
things  that  do  not  refpecl  his  duty  to  them,  as  if  he  were  to 
commit  an  aflault  upon  a  third  perfon  in  the  cou;fe  of  his 
voyage.** 

* 
4.  When+the  Reftonfibility  of  the  Mafter  and  Owner  begins  and 
determines  ;  and  in  what  Cafes  they  are  Wholly  or  in  Part  exempt  from 
making  good  a  Lofs  or  Damage,  &c.~]  As  foon  as  the  mafter  ac-  * 
cepts  the  goods  on  board  his  (hip,  his  and  the  owner's  refponG- 
bility  commence.  But  the  manner  of  delivering  the  goods,  and 
fpn&ouently  the  period  at  which  the  rcfponfibility  of  the  mafter 

and 
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and  owners  will  ceafe,  will  depend  upon  the  cuftom  of  particular 
places,  and  the  ufage  of  particular  trades,  (4)  Thus  a  hoyman, 
who  brings  goods  from  an  out-port  to  the  port  of  London,  is  not 
difcharged  by  landing  them  at  the  ufual  wharf,  but  is  bound  to 
take  care  and  fend  them  out  by  land  to  the  place  of  confignment, 
And  if  the  confignee  require  to  have  the  goods  delivered  to  hinj- 
felfj  and  dire&  the  mafter  not  to  land  them  on  a  wharf  at  London, 
the  mafter  mud  obey  the  requeft ;  for  the  wharfinger  has  no  legal 
right  to  infift  upon  the  goods  being  landed  at  his  wharf,  although 
the  veflfcl  be  moored  againft  it.  But  in  the  cafe  of  (hips  coming 
from  a  foreign  country,  delivery  at  a  wharf  in  London  difcharges 
the  mafter';  if  the  confignee  fend  a  lighter  to  fetch  the  goodgf 
the  mafter  of  the  (hip  is  obliged  by  the  cuftom  of  the  River  Thames 
to  watch  them  in  the  lighter,  until  the  lighter  is  fully  laden,  and 
until  the  regular  time  of  it;  departure  from  the  (hip  is  arrived  t 
and  he  cannot  difcharge  himfelf  from  this  obligation  by  declaring 
to  the  lighterman  that  he  has  not  hands  to  guard  the  lighter,  unjefs 
the  confignee  confent  to  releafe  him  from  the  performance  of  it* 
In  the  cafe  of  fhips  coming  from  Turkey%  and  obliged  to  perform 
quarantine  before  their  entry  into  the  port  of  London,  it  is  ufual 
for  the  confignee  to  fend  down  perfons  at  his  own  expence,  to 
pack  and  take  care  of  the  goods;  and, therefore  where  a  confignee 
had  omitted  to  do  fo,  and  goods  were  damaged  by  being  fent  loofe 
to  ftiore ;  it  was  held,  that  he  had  no  right  to  call  upon  the  mafter 
v  of  the  (hip  for  a  compenfation.  (/) 

■ 

A  common  carrier  is  not  refponfible  where  the  fervant  of  the 
confignee  or  owner  is  fent  with  the  goods  for  the  purpofe  of  pr£« 
te£ting  them. 

Thus,  in  the  cafe  of  the  Eafl  India  Company  v  Pullen,  (m) 
which  was  an  a£tion  againft  the  defendant  as  a  common  carrier, 
on  an  undertaking  td  carry  for  hire  on  the  river  Thames  from  the 
{hip  to  the  company's  warehouses.  Upon  the  evidence  it  ap« 
peared,  the  defendant  was  a  common  lighterman,  and  that  it  was  the 
/i/  ufage  of  the  company  on  the  unlhipping  of  their  goods  to  clap  an 
rMr  officer,  who  is  called  a  guardian,  in  the  lighter,  who,  asToon  as 
the  lading  is  taken  in,  puts  the  company's  lock  on  the  hatches,  and 

* 

(1)  Abbott  %  229,  (/)  Ibid.  230.  (m)  2  Sirs.  690.    But 

fee  the  cafe  of  Rofeinfon  v.  liunmorc,  poll,  336* 
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goes  with  the  goods  to  fee  them  fafe  delivered  at  (he  warehoufe. 

It  appeared  to  be  done  fo  in  this  cafe,  and  part  of  the  goods  were 
loft. 

Roytmnd,  Ch.  J.  was  of  opinion  "  That  this  differed  from  the 
common  cafe,  this  not  being  any  truft  in  the  defendant,  and  the 
goods  were  not  to  be  confidered  as  ever  haying  been  in  his  poffef  • 
fion,  but  in  the  poffeflion  of  the  company's  fenrant,  who  ha4 
hired  the  lighter."  He  thought  therefore  the  a&ion  was  not 
maintainable,  fo  the  plaintiffs  were  nonfuited. 

In  the  cafe  of  fire,  the  owners  are  wholly  exempt  by  ftatute  from 
making  good  any  lofs  or  damage  happening  to  goods  by  reafon 
thejepf }  and  in  other  cafes  of  lofs  the  legislature  have  limited 
their  refponfibility. 

Thus,  by  the  Stat.  26  &»  3.  c.  86./  2.  it  is  ena£ed,  "  That 
90  owner  or  owners  of  any  (hip  or  veflel  {hall  be  fubjeft  or  liable 
to  anfwer  for,  or  make  good,  to  any  one  or  more  perfon  or  per- 
fons,  any  lofs  or  damage,  which  may  happen  to  any  goods  or  mer- 
chandize whatfoever,  which  from  and  after  the  firft  day  of  Sep- 
tember, 1786,  (hall  be  (hipped,  taken  in,  or  put  on  board  any  fuch 
fliip  or  veflel,  by  reafon  or  means  of  any  fire  happening  to  or  on 
board  the  faid  (hip  or  veflel." 

In  this  clanfe  the  matter  is  not  mentioned  \  and  therefore  it  is 
ebferved  (n)  that  it  may  be  doubtful  whether  his  refponfibility  ip 
in  this  cafe  removed  by  the  ftatute  :  but  the  infertion  of  the  wohi 
£re  in  the  modern  bill  of  lading  has  certainly  removed  it. 

By  the  third  fe&ion  of  the  fame  ftatute  reciting, "  That  difputes 
nay  arife,  whether  the  owners  or  matters  of  (hips  are  liable  to 
anfwer  or  make  good  the  value  or  amount  of  any  gold,  filver,  dia- 
monds, watches,  jewels,  or  precious  ftones,  which  may  be  loft  af- 
ter the  lame  may  have  been  but  on  board  their  (hips  on  freight, 
without  the  (bippers  thereof  declaring  at  the  time  the  value  of  fuch 
goods,"  It  is  enaded,  "  That  no  matter,  owner,  or  owners  of  any 
fliip  or  veflel  (hall  be  fubje&  or  liable  to  anfwer  for  or  make  good, 
to  any  one  or  more  perfon  or  perfons,  any  lofs  or  damage,  which  may 
happen  to  any  gold,  filver,  diamonds,  watches,  jewels,  or  precious 

(o)  Ahboit,  241. 
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{tones,  which,  from  and  after  the  pafling  of  this  aft,  (hall  be 
dipped,  taken  in,  or  put  on  board  any  fuch  (hip  or  veffel,  by 
reafon  or-  means  of  any  robbery,  embezzlement,  making  away 
with,  or  fecreting  thereof,  unlefs  the  owner  or  (bipper  thereof  < 
(hall,  at  the  time  of  Clipping  the  fame,  infer*  in  his  bill  of  lading, 
or  otherwife  declare,  in  writing,  to  the  matter,  owner  or  own- 
ers of  fuch  (hip  or  veffel,  the  true  nature,  quality,'  and  value 
pf  fuch  gold,  filver,  diamonds,  watches, '  jewels,  or  precious 
{tones. "  % 

By  the  flat,  7  Geo.  2.  c.  15.  reciting,  *c  Whereas  it  is  of  the 
greateft  confequence  and  importance  to  this  kingdom  to  promote 
the  increafe  of  the  number  of  (hips  and  veffels,  and  to  prevent 
any  difcouragement  to  merchants  and  others  from  being  interefted 
and  concerned  therein :  and  whereas  it  has  been  held,  that  in 
many  cafes  owners  of  (hips  or  veffels  are  anfwerable  for  goods*  and 
merchandize  (hipped  or  put  on  board  the  fame,  although  the 
faid  goods  and  merchandize,  after  the  fame  have  been  fo  put  on 
board,  (hould  be  made  away  with  by  the  matters  or  mariners  of 
the  faid  (hips  or  veffels,  without  the  knowledge  or  privity  of  the 
owner  or  owners ;  by  means  whereof  merchants  and  others  are 
greatly  difcouraged  from  adventuring  their  fortunes,  as  owners  of 
(hips  or  veffels,  which  will  neceffarily  tend  to  the  prejudice  of 
the  trade  and  navigation  of  this  kingdom.  Therefore,  foir  afcer- 
taining  and  fettling  how  far  owners  of  (hips  and  veffels  (hall  be 
anfwerable  for  any  gold,  filver,  diamonds,  jewels,  precious  (tones* 
or  other  goods  or  merchandizes,  which  (hall  be  made  away  with  by 
the  matters  or  mariners,  without  the  privity  of  the  owners  thereof,** 
It  is  ena£ted,  "  That  no  perfon  or  perfons  who  is,  are,  or  (hall  be 
owner  or  owners  of  any  (hips  or  veffels  (hall  be  fubjeft  or  liable 
to  anfwer  for,  or  make  good  to  any  one  or  more  perfon  or  perfons, 
any  lofs  or  damage  by  reafon  of  any  embezzlement,  fecreting,  or 
making'away  with  by  the  matter  or  mariners,  or  any  of  them,  of 
any  gold,  filver,  diamonds,  jewels,  precious  (tones,  or  other  goods 
or  merchandize,  which  (hall  be  (hipped,  taken  in,  or  put  on  board 
any  (hip  or  veffel,  or  for  any  a&,  matter,  or  thing,  damage  or 
forfeiture,  done,  occaGoned,  or  incurred  by  the  faid  matter  of 
mariners,  or  any  of  them,  without  the  privity  and  knowledge  of 
fuch  owner  or  owners,  further  than  the  value  of  the  (hip  or  vefr 
fel,  with  all  her  appurtenances,  and  the  full  amount  of  the  freight 
due,  or  to  grow  due,  for  and  during  the  voyage  wherein  fuch  cm- 

begzlementi 
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bezzlement,  fccrcting,  or  making  away  with  as.aforefaid,  or  other 
malversation  of  the  mailer  or  mariners,  (h?ll  be  made,  committed, 
or  done  ;  any  law,  ufage  or  cuftom  to  the  contrary  thereof  in 
any  wife  notwithftanding." 

And  by  the  fecond  fe&ion  of  the  fame  flatute  it  is  enaded, 
u  That  if  fevcral  freighters  or  proprietors  fuftain  lofles,  exceeding 
in  the  whole  the  value  of  the^iip  and  freight,  they  are  to  receive 
compenfation  thereout  in  proportion  to  their  refpe&ive  lofles : 
and  any  one  freighter,  on  behalf  of  himfelf  and  the  other  freighters* 
or  any  part-owner,  on  behalf  of  himfelf  and  the  other  part-own- 
ers, may  file  a  bill  in  a  Court  of  Equity  for  the  difcoyery  of  .the 
total  amount  of  the  lofles,  and  of  the  value  of  the  (hip,  and  for  an 
equal  diftribution  and  payment.'9 

But  by  the  third  fe&ion,  if  fuch  a  bill  is  filed  by  or  on  behalf 
of  the  part-owners,  the  plaintiff  mud  make  affidavit  that  he  does 
not  collude  with  the  defendants,  and  mult  offer  to  pay  the  value  of 
the  {hip  and  freight,  as  the  Court  (ball  direft. 

And  by  the  fourth  fe&ton  it  is  provided,  declared,  and  enaded, 
"  That  nothing  in  this  prefent  a£fc  contained  (hall  extend,  or  be 
conilrued  to  extend  to  impeach,  leffen,  or  difcharge  any  remedy 
which  any  pcrfon  or  perfons  now  hath,  or  (hall,  or  may  hereafter 
have  againft  all,  every  or  any  the  mailer  and  mariners  of  fuch 
(hip  or  veffel,  for  or  in  refpeQ  of  any  embezzlement,  fecreting, 
or.  making  away  with  any  gold,  filver,  diamonds,  jewels,  precious 
ftones,  or  merchandize,  (hipped  or  loaded  on  board  fuch  (hip  or 
veffel,  or  on  account  of  any  fraud,  abufc,  or  malversation  of  and 
in  fuch  mailer  or  mariners  refpe&ively 5  but  that  it  (hall  and  may 
he  lawful  to  and  for  every  perfon  or  perfons  fo  injured  or  damaged, 
to  purfue  and  take  fuch  remedy  for  the  fanje,  againft  the  fa  id 
mailer  and  mariners  refpe&ively,  as  he  or  they  miglit  have  done 
before  the  making  of  this  aft." 

By  this  ftatute  the  legal  refponfibility  of  the  mailer  is  left  unal-* 
tared  in  all  the  cafes  before  enumerated,  and  that  of  the  owners 
alfo,  in  the  cafe  of  a  robbery  committed  by  perfons  not  belonging 
to  the  flxp.  But  where  a  (hip  in  the  river  Thames  was  forcibly 
plundered  of  dollars,  during  the  night,  by  a  gang  of  robbers,  in 
confequence  of  information  given  by  one  of  the  mariners  of  the 
(hip,  who  afterwards  ihared  the  booty,   the  rtfponfibiliry  of  the 
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owners  Was  held  not  to  extend  beyond  the  value  of  the  (hip  and 
freight,  by  virtue  of  this  ftatute.  (0) 

It  is  therefore  obferved,  (j>)  that  immediately  after  the  deciGcm 
of  this  cafe,  and  in  confequence  of  the  danger  to  which  the  fa£ts 
that  were  difclofed  in  it  (howed  the  owners  to  be  expofed*  a 
petition  was  prefented  to  the  Houfe  of  Commons,  on  behalf 
of  feveral  owners  of  (hips  belonging  to  London  and  other  parts ; 
and,  in  compliance  therewith,  another  ftatute  (?)  was  pafled, 
fixing  the  fame  limits  to  the  refponfibility  of  the  owners,  in  the 
feveral  cafes  mentioned  in  the  preceding  ftatute,  and  alfo  in  the 
cafe  of  robbery,  "  although  the  mailer  or  mariners  (hall  not  be 
u  in  anywife  concerned  in  or  privy  to  fuch  robbery,  embezzle- 
«  merit,  fecreting,  or  making  away  with.'9  This  ftatute  alfo  con- 
tains thq  fame  provisions  as  thq  preceding  afl,  for  equal  diftribu- 
tion  and  difcovery,  by  bill  in  equity,  and  alfo  for  remedy  againft 
the  matter  and  mariners. 

Mr.  Abbott  alfo  obferves,  (r)  that  in  thofe  parts  of  each  of  thefe 
ftatutes  which  treat  of  the  damage  and  refponfibility,  the  words 
"  owner  or  owners  of  any  Jhip  or  veffel"  are  ufed, .  and  not  the 
word  part-owners  1  although  the  part-owner  by  name  is  enabled 
to  file  a  bill  in  equity  on  behalf  of  himfelf  and  alf  the  other  part* 
owners.  And  therefore  it  may  be  queftioned  whether,  if  any 
one  part  owner  (hould  be  privy  to  an  ad  of  mal-pra£Hce,  and  fif 
clearly  be  excluded  from  the  benefits  of  the  ftatutes,  the  othef 
part-owners  would  be  excluded  alfo.  But  as  the  matter  is  very 
often  a  part  owner,  and  the  firft  ftatute  was  evidently  framed  to 
cafe  the  owners  from  a  part  of  their  refponfibility  for  his  mifcon- 
duft,  it  (hould  feem  that  by  his  privity  they  would  not  lofe  the 
'  benefit  of  that  ftatute ;  and  as  both  ftatutes  are  made  in  fan 
materia*  and  exprefled  in  the  fame  terms,  probably  by  the  true 
conftru&ion  of  both,  one  part-owner  cannot  prejudice  the  Otherf 
by  his  own  individual  mifcondutt. 


(o)  Fide  Abbott,  248.         (p)  Ibid. 
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3*  Of  Contrails  of  Bailment  of  Goods  with  Private  Car* 
riers,  either  with  or  without  Reward. 

If  a  man  undertakes  to  carry  goods  fafely  and  fecurely,  he  is 
refponfible  for  any  damage  they  may  fuftain  in  the  carriage 
through  his  negletf,  though  he  be  not  a  common  carrier,  and  is 
to  have  nothing  for  the  carriage  of  them. 

Thus,  in  the  cafe  of  Coggs  v.  Bernard,  (/)  in  which  the  plaintiff 
declared,  "  that  whereas  the  defendant  undertook  fafely  and  fe- 
curely  to  take  up  fcveral  hogfheads  of  brandy,  then  in  a  certain 
cellar  in  D.  and  fafely  and  fecurely  to  lay  them  down  again  in  a 
certain  other  cellar  in  Water-laney  the  faid  defendant  and  his  fer- 
vants  and  agents,  tarn  negligenter  et  improvidi,  put  them  down 
again  into  the  faid  other  cellar,  quod  per  defectum  cur*  ipfius  the 
defendant,  his  fervants  and  agents,  one  of  the  calks  was  ftaved, 
and  a  great  quantity  of  brandy,  viz.  fo  many  gallons  of  brandy, 
were  fpilt.  After  not  guilty  pleaded,  and  a  verdi&  for  the 
plaintiff,  a  motion  was  made  in  arreft  of  judgment,  becaufe  that  it 
was  not  alledged  in  the  declaration  that  the  defendant  was  a 
common  porter,  or  averred  that  he  had  any  thing  for  his  pains. 

But  the  Court,  after  great  confideration,  were  of  opinion,  that 
the  declaration  was  good,  and  gave  judgment  for  the  plaintiff* 
Qouldy  Juft.  faid,  "  That  the  declaration  was  good  whether  a  con- 
fideration be  laid  or  not ;  and  that  any  man  that  undertakes  to 
carry  goods  is  liable  to  an  action,  be  he  a  common  carrier,  or 
whatever  he  is,  if,  through  his  negleft,  they  are  loft,  or  come  to 
any  damage :  and  if  a  premium  be  laid  to  be  given,  then  it  is 
without  qucftion  fo.  The  reafon  of  the  aQion  is,  the  particular 
truft  repofed  in  the  defendant,  to  which  he  has  concurred  by  his 
affumption,  and  in  the  executing  which  he  has  mifcarried  by  his 
negled.  But  if  a  man  undertakes  to  build  a  houfe,  without  any 
thing  to  be  had  for  his  pains,  an  a&ion  will  not  lie  for  n on- per- 
formance, becajufe  it  is  nudum  pactum.  So  is  the  3  H.  6.  36.  So 
if  goods  are  depofited  with  a  iriend,  and  are  ftolen  from  him,  no 
action  will  lie.  29.  AJf.  23.  But  there  will  be  a  difference  in  that 
cafe  upon  the  evidence  how  the  matter  appears :  if  they  were 
ftolen  by  reafon  of  a  grofs  neglecl  in  the  bailee,  the  truft  will  not 

{t)  »  LtrJRaym  909    Com.  Rep.  133.  S.  C. 
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favehtm  from  an  a&ion ;  otherwife,  if  there  be  no  grofs  negleft* 
So,  is  DoB.  and  Stud.  129.  upon  that  difference.  The  fame  dif- 
ference is,  where  he  comes  to  goods  by  finding.  Do  ft.  and  Stud. 
ubifupra.  Owen,  141.,  But  if  a  man  takes  upon  him  exprefsly 
to  do  fuch  an  aft  fafely  and  fecurely,  if  the  thing  comes  to  any 
damage  by  his  mifcarriage,  an  a&ion  will  lie  againft  him.  If  it 
he  only  a  general  bailment,  the  bailee  will  not  be  chargeable  with- 
out  a  grofs  negldft." 

Holt f  Ch.  J.  faid,  «  If  it  had  appeared  that  the  mifchief  hap- 
pened by  any  perfon  that  met  the  cart  in  the  way,  the  bailee  had 
not  been  chargeable.  As  if  a  drunken  man  had  come  by  in  the 
ftreets,  and  had  pierced  the  calk  of  brandy ;  in  this  cafe  the  de- 
fendant had  not  been  anfwerable  for  it,  becaufe  he  was  to  have 
nothing  for  his  pains."  - 1 

So,  if  A.  fends  goods  by  B.  who  fays,  c<  I  will  warrant  they 
(hall  go  fafe,"  B.  is  liable  for  any  damage  fuftained  by  the  goods, 
aotwithftanding  A.  fend  one  of  his  own  fervants  in  2?.'s  cart  to 
look  after  them. 

Thus,  in  the  cafe  of  Robin/on  v.  Dunmore,  (t)  which  was  an 
a&ion  of  affumpfit.  The  declaration  dated,  that  in  confideration 
that  the  plaintiff,  at  the  fpecial  inftance  and  requeft  of  the  defend- 
ant, would  deliver  to  the  defendant  divers  goods  and.  chattels,* 
(fpecifying  them,)  to  be  taken  care  of,  and  fafely  and  fecurely 
carried  and  conveyed  by  the  defendant,  in  and  by  a  certain  cart 
of  defendant,  from  A.  to  B.}  and  there,  to  wit,  at  B.  to  be  fafely 
and  fecurely  delivered  to  one  J.  &  for  certain  hire  and  reward  td 
the  defendant  in  that  behalf,  the  defendant  undertook  and  pro- 
mifed  to  take  care  of  the  faid  goods  and  chattels,  and  fafely  and 
fecurely  to  carry  and  convey  the  fame,  in  and  by  his  faid  cart, 
from  A.  to  5.,  and  there,  to  wit  at  B.  fafely  and  fecurely  to  de- 
liver the  fame  to  the  faid  J.  S. ;  that  the  plaintiff  did  afterwards 
deliver  the  faid  goods  and  chattels  to  the  defendant,  to  be  carried, 
conveyed,  and  delivered  as  aforefaid ;  and  that,  although  the 
defendant  had  and  received  the  faid  goods  and  chattels  for  the 
purpofe  aforefaid,  yet  he  did  not  take  care  of  the  faid  goods  and 
chattels,  or  fafely  and  fecurely  carry  or  convey  the  fame,  in  and 
by  his  faid  cart  or  otherwife,  from  A.  to  B.$  nor  there,  to  wit,  at 
2?.,  fafely  and  fecurely  deliver  the  fame  to  the  faid  ^.  S.  \  but,  on 

(/)  iBos.  fcf />«/.  41$.  . 
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the  contrary,  fo  carclefsly  conduced  himfelf  in  and  about  the  car-*    ' 
riage  and  conveyance  of  tlie   faid  goods  and   chattels,   thafW 
great  part  of  them,  to  wit,  flee,  throngh  his  negligence!  were 
wetted  and  damaged. 

The  defendant  pleaded  port  ajfumpfit  t  and  upon  the  trial  it  ap- 
peared in  evidence,  that  the  plaintiff,  who  was  an  upholfteretf* 
having  occafion  to  fend  fome  furniture  into  the  country,  agreed 
with  one  Groves,  a  carman,  to  take  the  lame  for  ten  guineas, 
exclufivc  of  tolls  5  that  Groves,  thinking  the  diftance  too  great, 
offered  the  defendant,  who  alfo  kept  a  horfe  and  cart, the  refufal  oif 
the  job,  who  agreed  to  undertake  it,  and  gave  Groves  half  a  guinea 
by  way  of  gratuity ;  that  the  plaintiff*  having  acceded  to  the  de- 
fendant's offer  to  go  inftead  of  Groves,  the  defendant  brought  his 
cart  to  the  plaintiff's  houfe,  where  the  goods  were  loaded,  in  the 
prefence  of  the  plaintiff  himfelf,  and  with  the  affiftance  of  two  of 
the  plaintiff's  men  ;  that  the  plaintiff  having  obferved  that  the  tar- 
paulin which  the  defendant  had  brought  for  the  purpofe  of  cover- 
ing the  cart  was  too  fmall,  the  defendant  faid,  "  I  have  plenty  of 
Jacks %  and  I  will  warrant  the  goods  Jh all  go  fafi"  On  account  of 
the  defendant  being  a  ftranger  to  the  plaintiff,  the  latter  fent  one 
of  his  own  porters  with  the  cart,  who  would  otherwife  have  gone  - 
by  the  ftage  \  that  this  porter,  in  the  courfe  of  the  journey,  paid  a 
perfon  for  watching  the  goods  one  night ;  and  that  the  goods,  in 
the  courfe  of  the  journey,  were  damaged  by  rain*  A  veVdift  was 
found  for  the  plaintiff,  with  liberty  for  the  defendant  to  move  that 
the  Tcrdi&  might  be  fet  afide,  and  a  nonfuit  entered. 

Accordingly  a  motion  was  made  to  that  cfie& ;  and  the  coun* 
fel  for  the  defendant  contended  that  the  defendant  never  had  fueh 
poffeflion  of  the  plaintiff's  goods  as  to  render  him  liable  in  the 
charader  of  a  common  carrier ;  that  in  this  cafe  there  was  no 
bailment ;  it  was  a  mere  contra&  between  the  plaintiff  and  de* 
fendant,  that  the  former  mould  hire,  and  the  latter  (hould  let  a 
cart  and  horfe,  for  the  conveyance  of  the  plaintiff's  goods.  But 
the  Court,  without  hearing  counfel  on  the  other  fide,  determined 
that  the  plaintiff  was  .entitled  to  recover,  and  gave  judgment  ac- 
cordingly. 

Cbambre,  J.  faid,  «  This  is  a  vety  clear  cafe.  The  defendant 
is  not  a  common  carrier  by  trade,  but  has  put  himfelf  into  the 
fituation  of  a  common  carrier  by  his  particular  warranty.  As  to 
pofleffion,  that  fecms  clearly  proved  by  the  circumftances  of  the 
IL  Z  cafe. 
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cafe.  The  defendant  attends  with  his  horfe  and  cart  at  the 
plaintiff's  houfe,  where  the  goods  are  delivered  to  him,  and  put 
into  the  care  by  the  plaintiff's  fervants.  This  is  a  complete  pof- 
feffion.  How  is  this  affected  by  the  prefence  of  the  plaintiffs 
fervant  ?  It  has  been  determined,  that,  if  a  man  travel  in  a  fl age- 
coach,  and  take  his  portmanteau  with  him,  though  he  has  his  eye 
upon  the  portmanteau,  yet  the  carrier  is  not  abfolved  from  his 
refponfibility,  but  will  be  liable,  if  the  portmanteau  be  loft.  In 
this  cafe  the  plaintiff,  for  greater  caution,  fends  his  fervant  with 
the  goods,  who  pays  for  watching  them,  becaufe  he  apprehends 
danger  of  their  being  ftolen.  So  the  man  who  travels  in  a  ftage 
has  fome  care  of  his  own  property,  fince  it  is  more  for  his  intereft 
that  the  property  (hould  not  be  loft,  than  that  he  fhould  have  an 
aft  ion  againft  the.  carrier.  This  cafe  bears  no  refemblance  to  that 
cited  from  Strange  \  (t)  for  there  the  deci&on  proceeded  on  the  ufage 
of  the  Eaji  India  Company,  who  never  entruft  the  lightermen 
with  their  goods,  but  give  the  whole  charge  of  the  property  to 
one  of  their  own  officers,  who  is  called  a  guardian.  The  evi- 
dence of  the  warranty  is  perfectly  clear  \  for  on  the  plaintiff's 
making  fome  objection  to  the  fmallnefs  of  the  tarpaulin,  the  de- 
fendant, in  order  to  remove  that  difficulty,  informed  him  that  he 

* 

had  plenty  of  facks  to  cover  the  goods,  and  undertook  that  they 
(hould  be  carried  fafe.  It  appears  to  me  that  the  verdi£t  is  per- 
fectly right,  and  that  the  jury  could  not  have  done  other  wife  than 
they  have  done." 


5.  Of  Contrails  of  Bailment  of Goods \  &V.  to  be  kepty  either' 

with  or  without  a  Reward* 

I.  Of  Bailment  of  Goods  with  Private  Per/ons."]  —Where,  goods 
are  bailed  to  be  kept  for  hire,  the  bailee  is  only  bound  to  take  the 
fame  care  of  them  as  he  would  of  his  own 5  and  therefore  if  they 
be  ftolen  by  the  bailee's  fervants,  without  grofs  negligence  on  his 
part,  the  ba*l$e  is  not  refponfible. 

Thus,  in  the  cafe  of  Finucane  v.  Small,  (u)  which  was  a  fpe- 
cial  action  on  the  cafe,  the  declaration  ftated,  "  That  the  plaintiff 
had  delivered  to  the  defendant  a  certain  trunk,  containing  feveral 

•     * 

(t)  Jnte$$o.  (»)    1  Efp,  Rep.  315.    See  ajfo  Jones'*  Lav  if 
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snicks,  to  be  by  him  kept  for  a  certain  reward,  to  be  paid  to  him 
b  j  the  plaintiff  for  the  fame ;  and  that  the  defendant  fo  negligently 
kept  the  trunk,  that  feveral  of  the  articles  which  were  contained  in 
it  were  ftolen  and  loft." 

The  fa&s  proved  were,  that  Small,  the  defendant,  was  an  up- 
holfterer :  the  plaintiff  was  an  officer  in  the  army,  and  being  about 
to  leave  London,  he  Cent  his  trunk  to  the  defendant's  houfe,  for 
fafe  cuftody  ;  and  he  was  to  pay  him  is.  per  week  for  the  houfe- 
room.  When  the  plaintiff  returned,  he  received  the  trunk;  but 
the  whole  of  the  contents  had  been  taken  out.  Upon  the  open- 
ing of  the  cafe  by  the  plaintiff's  counfel,  Lord  Kenyan,  Ch.  J.  faid, 
he  thought,  the  declaration  could  not  be  fupported ;  that  it  was 
an  action  againft  the  defendant,  charging  him  as  a  bailee.  He 
could  not  be  charged  in  that  capacity,  when  it  appeared  that  he 
had  taken  as  much  care  of  the  goods  fo*  delivered  to  him  as  he 
had  of  his  own ;  and  the  goods  being  flated  in  the  declaration  to 
.  have  been  ftolen,  that  that  did  not  feem  to  amount  to  a  negli- 
gence fufficient  to  charge  him  with  the  lofs. 

It  was  anfwered  by  the  plaintiff's  counfel,  that  it  was  true  * 
bailee  could  only  be  charged  for  negligence ;  but  if  a  bailee  took 
fuch  little  care  of  goods,  or  eipofed  them  to  the  danger  of  being 
loft  or  embezzled  from  want  of  due  care,  and  they  were  in  con- 
fequeuce'  of  that  ftolen,  that  was  a  fpecies  of  negligence  fuffi- 
cient to  charge  him  with  the  lofs ;  and  they  affcrtcd  that  they  ■ 
could  give  evidence  of  fuch  negligence. 

To  eftablilh  this  fad,  they  endeavoured  to  prove,  that,  at  dif- 
ferent times,  feveral  articles  of  value  had  been  ftolen  from  the 
defendant's  houfe,  and  that  he  had  often  complained  of  the 
dilhonefty  of  his  femnts;  upon  which  the  counfel  contended 
that  this  was  fufficient  proof  of  grofs  negligence. 

But  Lord  Kcnjon  faid,  "  To  fupport  an  action  of  this  nature, 
.  pofitive  negligence  muft  be  proved.  It  has  appeared,  in  evidence 
in  this  cafe,  that  the  goods  were  lodged  in  a  place  of  fecurity, 
and  where  things  of  much  greater  value  were  kept.  This  is 
all  that  is  incumbent  on  the  defendant  to  do ;  and  if  fuch  goods 
are  ftolen  by  the  defendant's  own  fervants,  that  is  not  a  fpecies  of 
negligence  of  a  defcription  fufficient  to  fupport  this  action,  111- 
afmuch  as  he  has  taken  as  much  care  of  them  as  of  his.  own." 
The  plaintiff  w»  therefore  nonfuited. 

Zi  .  U 


£4°  Of  tbt  BaiUnaU  of  Gwis  •mth  [fan  1IL 

So  a  bailee,  with  whom  goods  are  deposited  to  be  kept  generally 
without  reward  for  the  ufe  of  the  bailor,  is  not  anfwerable  for 
their  lofs/or  fo*  any  damage  they  may  fuftain,  ilnlefs  he  is  guilty 
of  fome  grofs  negle&  with  refpeft  to  them :  Nor  even  then  if  he 
is  guilty  of  the  fame  negle&  with  refpeft  to  his  own.  (u) 

In  the  cafe  of  Mytton  v.  Cocky  (w)  where  the  plaintiff  who  was 
owner  of  a  Carton,  left  it  in  the  hands  of  the  defendant,  who 
was  an  auctioneer,  without  any  particular  agreement  to  take 
care  of  it,  or  re-deliver  it  fafe,  and  without  any  agreement  for  a 
reward.  And  in  a  fpecial  adion  upon  the  cafe  for  not  re-deliver- 
ing it  fafe,  but  Suffering  if  to  be  fpoiled,  it  appeared  upon  the 
evidence,  that  the  painting  was  upon  paper,  pafted  on  canvas, 
and  that  it  was  kept  by  the  defendant  in  a  room  next  to  a  (table, 
in  which  there  was  a  wall  that  had  made  it  damp  and  peel.  And 
upon  this  evidence  it  was  left  to  the  jury,  whether  this  was  a 
grofs  negleft.     And  they  found  for  the  plaintiff  30/.  damages. 

And  upon  motion  for  a  new  trial,  the  Court  agreed,  "  that  in 
this  cafe  of  a  fimple  depofitum%  without  a  reward,  thelawraifes 
only  a  promife  not  grofsiy  to  negle£t  or  abufe  the  depofit :  and 
that  therefore  it  was  left  properly  to  the  jury,  and  consequently 
there  ought  to  be  no  new  trial." 

If,  however,  a  bailee  wthout  reward  receives  goods,  and  ua« 
dertakes  to  keep  and  re-deliver  them  fafely,  it  is  faid  he  is  an- 
fwerable, though  he  be  robbed  of  them. 

Thus,  in  Southcote's  cafe,  (x)  which  was  an  a&ion  of  detitma 
for  certain  goods.  The  plaintiff  declared,  that  he  delivered  them 
to  Bcnnet  (the  defendant)  to  keep  fafe ;  the  defendant  confeflcd 
the  delivery,  and  pleaded  in  bar,  that  after  the  delivery  one  J.  & 
ftole  them  felonioufly  out  of  his  poffeffion  \  the  plaintiff  replied* 
that  the  faid  J.  S.  was  the  defendant's  fervant,  retained  in  his  fern 
vice,  and  demanded  judgment,  &c.#  And  thereupon  the  defendant 
demurred  in  law,  and  judgment  was  given  for  the  plaintiff:  and 
the  reafon  and  caufc  of  the  judgment  was,  hecaufe  the  plaintiff 
delivered  the  goods  to  be  fafely  kept,  and  the  defendant  had  took 
it  upon  him  by  the  acceptance  upon  fuch  delivery,  and  therefore  he 

•  »  ■ 
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ought  to  keep  them  at  his  peril,  although  in  fuch  cafe  he  (houM 
have  nothing  for  his  fafe  keeping. 

2.  Of  Bailment  of  Goods  with  Wharfingers,']  Where  goods  ztt 
to  be  carried  coaltwife,  and  the  ufage  of  the  wharf  is  to  de- 
liver them  on  the  wharf  to  the  mate  of  the  (hip  by  which 
they  are  to  be  carried j  if  they  are  delivered  to  the  mate,  the 
wharfinger's  refponfibility  is  at  an  end,  and  he  is  not  liable,  though 
the  goods  are  loft  from  the  wharf  before  they  are  (hipped* 

Thus  in  the  cafe  of  Cobban  and  another  v.  Downs,  (y)  which 
was  an  a&ion  brought  againft  tfyc  defendant,  who  was  a  whar- 
finger,  to  recover  the  value  of  a  parcel  of  goods  which  had  been 
fent  to  the  defendant's  wharf  to  be  forwarded  to  Invernefs,  in 
Scotland. 

The  plaintiff  proved  the  (ending  of  (bur  trufies  to  the  wharf  \ 
one  of  which  was  loft.  They  were  dire&ed  to  be  fent  by  the 
(hip  George,  bound  for  that  port.  The  defendant  proved,  that 
the  goods  were  brought  to  the  wharf,  and  laid  at  the  door  of  the 
the  counting-houfe  ;  that  while  they  lay  there,  the  mate  of  the 
George  was  called }  that  he  came ;  and  the  trufs  in  queflion 
was  delivered  to  him  ;  but  what  became  of  it  afterwards  did  not 
appear.  • 

It  was  contended,  on  the  f>art  of  the  defendant,  that  it  was 
no  patt  of  the  duty  of  a  wharfinger,  where  goods  are  to  go  coaft- 
wife,  either  according  to  general  ufage,  or  the  particular  ufage 
Of  the  defendant's  wharf,  to  fee  the  goods  a&ually  put  on 
board:  that  they  were,  in  many  inllances  delivered  from  the 
wareboufe,  or  from  the  wharf  to  the  mate  of  the  veflel,  to  be 
.  by  him  and  his  crew  put  on  board  the  veflel }  and  that  on  the 
.  delivery  to  them,  all  further  refponfibility,  on  the  part  of  the 
wharfingeT  was  at  an  end. 

Several  wharfingers  were  called,  who  proved  the  invariable 
ufage  to  be  fo :  that  goods,  which  were  not  to  go  coaftwife, 
Uttxt  delivered  from  the  carts  on  board  the  (hip :  that  when 
goods  came  to  the  wharf,  and  no  (hip  was  then  at  the  wharf 
bound  for  the  port  to  which  the  goods  were  dire£ted,  they  were 
warehoufed ;  and  on  the  arrival  of  the  firft  (hip,  they  were  de- 
livered to  the  mate  of  the  veflel :  but  when  a  veflel  was  there, 

(j)  SEfp.Rep.4i.     . 
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they  were  immediately  delivered  to  him  to  be  put  on  board ; 
that  before  the  (hipping  of  foreign  goods,  the  wharfinger  charged 
for  wharfage  and  (hipping ;  but  for  (hipping  goods  coaftwife 
they  charged  for  wharfage  only,  confidering  that  they  had 
nothing  to  do  with  the  (hipping,  being  fatisfied  with  a  delivery  to 
the  mate,  or  other  officer  on  board  the  (hip,  as  putting  an  end 
to  their  refponfibility. 

Lord  Ellenborougk,  Ch.  J.  faid  "  This  is  an  a&ion  charging  the 
defendant  in  his  charader  of  a  wharfinger.  What  the  duty  of  a 
wharfinger  is,  is  to  be  meafured  by  the  ufage  and  pradice  of 
others  in  fimilar  filiations,  or  his  known  and  profeffed  liability. 
Every  man  contra£ts  with  the  public  according  to  the  known 
and*  ascertained  extent  of  the  trade  or  bufiriefc  in  which  he  is 
engaged.  The  defendant  has  proved  that,  by  eftablifhed  ufage, 
the  goods  are  delivered  by  the  wharfinger  to  the  mate  and  crew 
of  the  veflel  which  is  to  carry  thenvj  from  which  time  it  has 
been  confidered  that  their  refponfibility  is  at  an  end.  Undoubtedly 
where  the  refponfibilicy  of  the  (hip  begins,  that  of  the  whar- 
finger ends ;  and  a  delivery  to  the  (hip  creates  a  liability  there : 
but  the  delivery  mud  be  to  an  officer  or  perfon  accredited  on 
board  the  (hip \  it  cannot  be  delivered  to  the  crew  at  random : 
but  the  mate  is  fuch  a  recognized  officer  on  board  the  flip, 
that  delivery  to  him  is '  a  good  delivery,  and  the  refponGbility  of 
the  (hip  attaches,  if  the  jury  believe  that  the  mate  received  the 
goods,  as  dated  by  the  defendant's  witneflcs.  It  has  been  faid, 
that  they  were  loft  on  the  wharf  before  they  were  put  on  board ; 
but  if  they  were  once  weHdelivered  to  the  mate,  the  fubfequent 
lofs  cannot  afte&  the  wharfinger :  they  are  delivered  into  the 
care  of  the  mate ;  and  his  negligence  cannot  revive  any  reTpon- 
fibifity  on  the  part  of  the  wharfinger.  I  think  therefore  the 
ufage  has  been  Efficiently  proved ;  that  by  a  delivery  to  the 
mate  of  the  (hip  the  wharfinger's  refponfibility  was  at  an  end  ; 
and  that  the  only  queftion  for  the  jury  to  decide  was,  was  the 
delivery  made  of  the  goods  to  the  mate  of  the  Georgt,  by  which 
veffel  the  goods  were  ordered  to  be  fent  ?  "  The  jury  under  this 
dire&ion  found  a  verdift  for  the  defendant* 
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3.  Of  Bailment  of  Goods  vtitb  WarehoufemenJ\  A  warehouseman 
is  bound  only  to  take  reafonable  and  ordinary  care  of  goods  depo- 
sited in  his  warehoufe. 

Thus,  in  the  cafe  of  Caitiff  'and  another  v.  Danvers,  (z)  which 
was  an  aAion  of  ajfum^ftt  againft  the  defendant  as  a  warehouse- 
man for  negligently  keeping  a  quantity  of  Ginfeng9  which  had 
been  depoGted  by  the  plaintiff  in  his  warehoufe ;  whereby  it  had 
been  deftroyed  and  fpoiled. 

It  appeared  that  the  box  containing  the  Ginfeng  had  beea 
opened)  by  the  plaintiff's  dire&io'ns,  for  the  purpofe  of  (bowing 
it  to  perfons  who  were  about  to  purchafe  it ;  that  feveral  perfons 
looked  at  it  on  different  days,  and  every  night  the  lid  of  the  box 
was  (hut  down,  but  not  nailed.  That  many  cats  were  kept  in 
the  warehoufe,  and  all  poflible  care  taken  to  deftroy  vermin ; 
notwithstanding  which  the  rats  had  got  at  the  Ginfeng,  and  de- 
ftroyed it. 

Lord  Kenyon%  Ch,  J.  faid  :  "  That  a  warehoufeman  was  only 
obliged  to  exert  reafonable  diligence  in  taking  care  of  the  things 
depofited  in  his  warehoufe ;  that  he  was  not,  like  a  carrier  to 
be  confidered  as  an  infurer,  and  liable  for  all  loffes  happening 
otherwife  than  by  the  a&  of  God%  or  the  King's  enemies ;  and 
that  the  defendant,  in  the  prefent  cafe,  having  exerted  ail  due 
and  common  diligence  for  the  preservation  of  the  commodity, 
was  not  liable  to  any  adton  for  this  damage  which  he  could  not 
prevent."    The  plaintiff  was  therefore  nonfuited. 

A  warehoufeman,  however,  is  liable  for  goods  loft  or  injured, 
from. the  time  the  crane  is  applied  to  raife  them  into  the  ware- 
houfe  \  and  it  is  no  defence  that  they  were  injured  by  falling  into 
the  ftreet  from  the  breaking  of  the  tackle,  the  carman  who 
brougnt  the  goods  having  refufed  the'toffer  of  flings  for  further 
fecurity. 

Thus,'  in  the  cafe  of  Thomas  and  others  v.  Day,  (a)  the  decla- 
ration ftated,  that  in  confideration  that  the  plaintiff  had  fetit  and 
delivered  fix  packs  of  linen  to  be  houfed,  lodged  and  warehoufed, 
in  a  certain  warehoufe  of  the  defendant,  the  defendant  under- 
took fafely  and  fecurely  to  take  care  of,  lodge  and  warehoufe 
them :  the  breach  affigned  was,  that  he  did  not  fafely  and  fecurely 

(*)  Pealc's  Cm.  M  J\  1 14.  (a)  4  Eft.  R$f.  %6z. 
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lodge,  houfe,  and  warehoufe  them  ;  that  two  pack*  of  linen  were 
damaged  and  fpoiled  by  being  left  in  the  open  ftreet,  after  falling 
on  the  pavement,  and  thereby  wetted  and  fpoiled.  _, 

•  The  fads  proved  were,  that  the  plaintiffs  were  fhipping-brokersft 
the  defendant  was  a  warehoafeman  ;  that  on  the  ad  July  they 
ti2d  fent  the  fix  packs  of  linen  in  queftion  to  the  defendant's 
warehoufe  :  that  the  perfon  fent  faw  the  defendant's  clerk,  wha 
gave  him  the  tackle  which  he  applied  to  the  packages;  and 
removed  five  into  the  warehoufe  ;  and  the  fixth  was  left  in  the 
crane  when  he  went  away,  the  defendant's  fervant  having  paid 
the  carriage. 

Another  witnefs  then  proved,  that  in  a  fliort  time  after,  going 
by,  he  found  one  of  the  packs  in  the  ftreet  which  was  drenched 
in  water,  and  feventy-nine  pieces  of  linen  fpoiled. 

The  defendant  denied  that  he  was  liable  to  make  good  the 
damages,  on  the  ground  that  the  accident  had  happened  from 
the  cords  of  the  packs  breaking,  his  fervant  having  offered  to  give 
flings  to  the  carman  to  make  them  more  fecure ;  which  had  been 
refufed :  that  it  was  the  duty  of  the  perfon  fending  the  goods 
to  fee  that  they  were  well-corded  and  fecured,  fo  that  if  any 
Accident  happened  from  their  breaking  the  warehoufeman  was 
not  liable.  Thefe  fads  he  propofed  to  prove,  and  in  addition 
thereto,  that  warehousemen  did  not  confider  themfelves  as  liable 
by  ufage,  under  the  circumftances  above  ftated. 

But  Lord  Etttnborpughi  Ch.  J.  faid  :  «  The  whole  queftion 
turned  upon  the  fingle  point  of,  when  the  warehoufeman's  liability 
commenced,  and  the  agency  of  the  carman  ended  ?  For  until 
the  goods  were  delivered  to  the  warehoufeman,  the  carman  wal 
to  be  confidered  as  the  agent  of  the  perfon  fending  them ;  but 
when  the  warehoufeman  took  them-into  hi6  own  hands,  thd 
morqent  the  warehoufeman  applied  his  tackle  to  them,  from  that 
moment  his  liability  commenced.  It  has  been  urged,  that  the 
defendant's  fervants  offered  him  the  ufe  of  flings.  Thefe  are 
provided  by  the  defendant;  and  he  is  bound  to  fee  that  they  ztt 
of  fufl&cient  ftrongth  and  fit  for  the  purpofe  ;  and  he  (hould  not 
apply  his  cackle  unlefs  that  could  be  performed  which  he  was 
bound  to  do.  If  the  flings  were  neceflary,  the  refufal  of  the 
Carman,  or  hi*  declining  the  ufe  of  them,  will  not  exempt  the 
warehoufeman  :  he  ought  to  have  infilled  on  the  carman's  ufing 
fbtfp j  and  if  h?  refufed,  he  fbould  hare  repudiated  thofe  goods, 
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and  refufcd  to  accept  them.  It  appears  here,  that  the  damaged 
pack  of  linen  was  in  the  crane,  and  lifted  from  the  cart,  it  was 
then  in  his  pofieflion ;  and  being  fo,  I  think,  in  point  of  law, 
he  is  Kableforthc  lofs."  The  jury  accordingly  found*  verdi& 
for  the  plaintiff. 


5.  Of  Contrasts  of  Bailment  upon  a  letting  to  Hire  where 
the  Goods,  &c.  are  either  to  be  ufed,  or  fome  Labour  is 
to  be  performed  upon  thenu 

Where  goods  arc  lent  for  bin,  it  is  faid,  (*)  that  the  bailee  it 
bound   to  take  the  utmoft  care,  and  to  return  the  goods  when 
the  time  of  hiring  is  expired.    The  fort  of  care  here  mentioned, 
is  fuch  as  the  mod  diligent  father  of  a  family  ufes ;  and  if  that 
is  ufed  the  bailee   (hall  be  di (charged.     But  Sir  William  Jones 
oWerves,  (c)  "  That  the  law  only  requires  of  a  hirer  the  fame 
degree  of  diligence  that  all  prudent  men,  that  is,  the  generality  of 
mankind,  ufc  in  keeping  their  own  goods  *  and  the  juft  diftinclion 
between  borrowing  and  hiring,  which  the  Jewijb  lawgiver  em* 
phatically  makes,  by  faying,  "  If  it  be  an  hired  thing,  it  came  for 
"  its  hire/1   remains  eftablifhed  by  the  concurrent   wifdom  of 
nations  in  all  ages.      If  Caius,   therefore,   hire  a  horfe,  ht  it 
bound  to  ride  it  as  moderately,  and  treat  it  as  carefully,  as  any 
man  of  common  difcretion  would  ride  and  treat  his  own  horfe  | 
and  if,   through  his  negligence,  as   by  tearing  the  door  Of  hit 
{table  open  at  night,   the  horfe  be  ftolen,  he  muft  anfwer  for  it ; 
but  not  if  he  be  robbed  of  it  by  a  highwayman,  unlefs  by  hit 
imprudence  he   gave  occaGon  to  the  robbery,  as  by  travelling  at 
unufual  hours,  or  by  taking  an  unufual  road  :  if,  indeed,  he  hire 
a  carriage  and  any  number  of  horfes,  and  the  owner  fend  with 
them   his  poftiiion  or  coachman,  Caius  is  difcharged  from   all 
attention  to  the  horfes,  and  remains  obliged  only  to  take   or- 
dinary  care  of  the  glafies  and  infide  of  the  carriage  while  he  fit| 


in  it." 


And  he  concludes  thus  :  "  Since  the  negligence  of  a  femnt, 
a&ing  under  his  mailer's  direftions,  exprefs  or  implied,  is  the  ne- 
gligence of  the  mailer];  it  follows,  that  if  the  fervant  of  Caius 

{Jb)  %  Id.  Raym.  916.    SW  alfi  Bui.  N.  P.  72.        (*)  Page  88. 
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injure  or  kill  the  horfe  by  riding  it  immoderately!  or  by  leaving 
the  (table  door  open,  fuffer  thieves  to  fteal  it,  Caius  mud  make 
the  owner  a .  compenfation  for  his  lofs;  and  it  is  juft  the  fame 
if  he  take  a  ready  furnifhed  lodging,  and  hisguelts  or  fervants,  while 
they  aft  under  the  authority  given  by  him,  damage  the  furniture 
by  the  omiflion  of  ordinary  care.  At  Rome  the  law  was  not  quite 
fo  rigid  ;  for  Pomponsus,  whofe  opinion  on  this  point  was  gene- 
rally adoptecj,  made  the  mailer  liable  only  where  he  was  culpably 
negligent  in  admitting  carelefs  guefts  or  fervants,  whofe  bad 
qualities  he  ought  to  have  known  :  but  this  diftinfiion  muft  have 
been  perplexing  enough  in  praffcice;  and  the  rule  which,  by 
making  the  head  of  a  family  anfwerable  indifcriminately  for  the 
faults  of  thofe  whom  he  receives  or  employs,  compels  him  to 
keep  a  vigilant  eye  on  all  his  dometlics,  is  not  only  more  fimple, 
but  more  conducive  to  the  public  fccurity,  although  it  may  be  ra* 
ther  harfli  in  fome  particular  tnftances." 

The  lad  kind  of  bailment  which  remains  to  be  mentioned  is, 
when  work  and  labour,  or  care  and  pains  are  to  be  performed  or 
beftowed  on  the  thing  bailed.  And  it  is  faid,  (</)  "  if  one  de- 
liver filk  or  velvet  to  a  taylor  for  a  fuit  of  clothes,  or  a  gem  to 
a  jeweller  to  be  fet  or  engraved,  or  timber  to  a  carpenter  for 
the  rafters  of  his  houfe,  the  taylor,  the  engraver,  and  the  builder 
are  not  only  obliged  to  perform  their  feveral  undertakings  in  a 
workmanly  manner,  but,  fince  they  are  entitled  to  a  reward, 
either  by  exprcfs  bargain  or  by  implication,  they  muft  alfo  take 
ordinary  care  of  the  things  refpe&ively  bailed  to  them :  and  thus, 
if  a  horfe  be  delivered  either  to  an  agifting  farmer  for  the  pur- 
pofe  of  depafturing  in  his  meadows,  or  to  an  hoftlcr  to  be 
dreffed  and  fed  in  his  (table,  the  bailees  are  anfwerable  for  the 
lofs  of  the  horfe,  if  it  be  occafioned  by  the  ordinary  neglefk  of 
themfelves  or  their  fervants.  It  has,  indeed,  been  adjudged,  that 
if  the  horfe  of  a  gueft  be  fent  to  pafture  by  the  owner's  defire, 
the  innholder  is  not,  as  fuch,  refponfible  for  the  lofs  of  him  by 
theft  or  accident*'  and,  in  the  cafe  of  Mofely  and  Foffet>  (e)  an 
a&ion  againft  an  agifter  for  keeping  a  horfe  fo  negligently  that 
it  was  ftolen,  is  faid  to  have  been  held  maintainable  only  by 
reafon  of  a  fpecial  afiumption ;  but  the  cafe  is  differently  re- 
ported by  Ro/Itj  who  mentions  no  fuch  reafon ;  and,  according 

{J)  Jones9 i  Law  of  Bailments,  91,  Gfr.     (t)  Mo.  543.  1  RoL  Mr.  4. 
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to  him,  Chief  Juftice  Popkam  advanced  generally,  in  conformity 
to  the  princples  before  eftablilhed,  that  «  If  a  man,  to  whom 
"  horfes  are  bailed  for  agiftment,  leave  open  the  gates  of  hi* 
"  field,  in  confequence  of  which  negleft  they  ftray  and  axe 
u  ftolcn,  the  owner  has  an  a£Hon  againft  him  :"  It  is  the  fame 
if  the  innkeeper  fend  his  gueft's  horfe  to  a  meadow  of  his  own 
accord,  for  he  is  bound  to  keep  fafely  all  fuch  things  as  his  guefts 
depofit  within  his  inn,  and  fliall  not  difcharge  himfelf  by  his 
own  a&  from  that  obligation;  and  even  when  he  turns  out  the 
horfe  by  order  of  the  owner,  and  receives  pay  for  his  grafs  and 
care,  he  is  chargeable,  furely  for  ordinary  negligence  as  a  bailee 
for  hire,  though  not  as  an  innkeeper  by  the  general  cuftom  of  the 
realm." 

But  if  A.%  a  general  merchant,  undertakes  voluntarily,  and  with* 
out  reward,  to  enter  a  parcel  of  goods  of  B.%  together  with  a 
parcel  of  his  own,  of  the  fame  fort,  at  the  cuftom-houfe  for  ex-% 
portation,  but  makes  the  entry  under  a  wrong  denomination, 
whereby  both  parcels  are  feized  *,  A.%  (having  taken  the  fame  care 
of  the  goods  of  B.  as  of  his  own,  not  having  received  any  reward, 
and  not  being  of  a  profcflion  or  employment  which  neceflarily 
implied  (kill  in  what  he  had  undertaken,)  is  not  liable  to  an  a&ioa 
for  the  loft  occafioncd  to  B.  (/) 

(/)  Stuells  and another*.  Blackburae,  \  H.Blu.  15*. 
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T  A.  be  bound  in  an  obligation  of  6oL  to  £.  conditioned  for 
payment  of  30A  at  a  day  to  come,  and  after  the  day  of  pay* 
ment,  the  3c/.  not  being  paid,  in  consideration  that  A.  would  pay 
the  30/.  to  B.  in  fatisfacYton  of  the  obligation  B.  promifes  that 
lie  will  accept  it  in  fatisfadion,  and  that  he  will  deliver  up  the 
obligation  :  if  B.  does  not  deliver  up  the  obligation,  A.  may  have 
an  aclion  upon  the  cafe  upon  this  promife,  for  though  legally, 
after  the  obligation  forfeited  30/.  can  be  no  fatrafattion  of  60/., 
yet  to  have  the  money  in  his  hands  without  fuit  is  a  good  confi* 
deration  to  maintain  this  a&ion  upon  the  promife.  (<*) 

So,  (J)  where  arbitrators  being  about  to  award  that  R.9  the 
defendant,  fhould  deliver  up  to  the  plaintiff  two  feveral  obligations 
to  be  cancelled ;  wherein  the  plaintiff  was  bound  to  the  defend- 
ant, he  (the  defendant)  in  confideration  that  this  matter  fliould  be 
left  out  of  the  award,  promked  that  he  would  deliver  them  up 
gratis,  &c.  but  did  not,  and  afterwards  put  the  bonds  in  fuit, 
whereupon  the  plaintiff  brought  his  aclion,  and  fet  forth  this 
matter,  and  that  the  faid  claufe  was  omitted  to  be  ihferted  in  the 
award  ad  fpecialem  infantiam  ipfius  querentis  \  and  judgment  was 
given  for  him. 

So,  in  thecafe  of  Alcorn,  executor,  v.  Weftbrook,  (c)  winch, was  an 
action  of  affumpfit.  And  the  declaration  fet  forth  that  the  plaintiff's 
teftator  delivered  to  the  defendant  a  certain  writing  obligatory, 
whereby  A.  was  bound  to  him  in  the  fum  of  300/.,  &c,  he,  the  dc- 

(«)    f  RoL  Abr.  22.  pi  24.     See  alfo  1  Leon*  238.  Cro.  Elim.  194, 
I  Jstv.  198,  199.  Palm.  169.  S.  P. 
(*)  3  Leon.  105.  1  Dan.  Abr.$%.pl  6y        (()  1  W'tls,  115. 

fendant, 


Chap.  X»3   Of  Contraftt  to  deliver  up  Securities,  &c.    349 

fendant,  upon  payment  of  22/.  by  the  teftator  to  him,  promifed  to 
re-deliver  the  faid  bond  to  teftator  upon  requeft ;  and  that  the  de- 
fendant, notwithftanding  he  was  requefted,  did  not  deliver  the 
bond  either  to  the  teftator  in  his  life-time,  or  to  the  plaintiff  fince 
his  death.  The  cafe  was,  that  the  teftator  depofited  the  bond 
in  the  hands  of  the  defendant  as  a  pledge  or  fecurity  for  the 
payment  of  22/. ;  that  the  teftator  tendered  the  22/.  to  the  de- 
fendant, and  demanded  the  bond,  which  he  ref  nfed  to  deliver  up* 
It  was  obje£ted,  on  the  part  of  the  defendant,  that  the  plaintiff 
had  mifconceived  his  a&ion,  and  that  there  was  no  precedent  of 
an  ajfumfjit  to  deliver  up  a  pledge  in  all  the  books,  but  that  the 
proper  form  of  a&ion  was  trover  or  detinue.  But  the  Court,  after 
taking  time  to  confider,  were  unanimously  of  opinion,  that  this 
a&ion  of  affumpfit  would  well  lie  \  for  as  the  money  was  tendered 
and  refufed  j  it  muft  be  considered  as  paid,  and  then  the  promife 
to  re-deliver  the  bond  arifcs  by  operatiou  or  conitru&ion  of 


CHAPTER 
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CHAPTER  XL 


Of  Contrails  for  Neceffaries. 


I.  Qf  Neceffaries found for  Children.]  A  father  is  bound  to  pro- 
vide neccffaries  for  his  own  children.  But  a  fecond  faufi»  * 
band  cannot  at  law  be  compelled  to  maintain  his  wife's  children 
by  a  former  hufband.  Indeed,  if  the  fecond  hufband  do  maintain 
inch  children,  it  is  a  good  confideration  for  a  promife  by  them  when 
they  come  of  age  to  repay  the  expence  of  their  maintenance  re* 
fpe&ively  ;  efpecially  where  the  fecond  hufband  is  a  man  of 
fmali  fubftance,  and  the  children  have  a  competent  provifion  to 
receive  when  they  come  of  age,  and  he  made  no  application  to 
Chancery  for  an  allowance  out  of  the  fund,  as  he  might  have 
done. 

Thus  in  the  cafe  of  Cooper  v.  Martin,  (a)  which  was  an  a&ion 
of  affumpfit  for  meat,  drink,  wafhing,  lodging,  and  other  neccflaries 
provided  by  the  plaintiff  for  the  defendant  for  -feven  years.  At 
the  trial,  before  Grofe.  J.  at  the  Spring  Affixes  f  1803,  for  the  coun- 
ty of  Suffolk,  the  cafe  appeared  to  be  as  follows  :  The  defendant 
was  the  fon  of  the  plaintiff's  wife  by  a  fohner  hufband,  and  he 
and  three  other  children  of  the  former  marriage  were  maintained 
by  the  plaintiff  for  fevcral  years  during  their  minority ;  and  after 
the  defendant  came  of  age,  and  a  demand 'was  made  upon  him  by 
the  plaintiff  for  the  expences  of  his  jnKntqpance,  the  defendant 
promifed  to  pay  it.  The  fituation  of  the  family  was  this;  the 
defendant's  father  died  infoivenf,  and  the  plaintiff  di4  not  ap- 
pear  to  have  any  fubftance  of  his  own,  having  been  obliged  to  fell 
a  fmall  eftate,  which  he  had  at  the  time  of  his  marriage,  to  fatisfy 
certain  creditors  to  whom  his  wife  had  bound  herfelf  for  her  for- 

[a)  +Eafi  Rtp.  y& 

met 
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mer  huiband's  debts.    But  (he  had  a  freehold  eftate  of  about  100/. 

per  annum  clear  value,  with  a  houfe  upon  it,  in  which  (he  and  her 

children  were  living  when  (he  married  the  plaintiff,  and  in  which 

they  all  continued  to  refide  for  fome  years,  till  the  defendant  left 

them,  when  about  the  age  of  nineteen.  This  eftate  of  tier's,  and  the 

fortune  of  the  defendant  and  the  reft  of  her  children  came  to  them 

by  the  will  of  her  uncle,  whereby  he  ijevifed  all  his  mcffuages, 

lands,  &c.  at  WiMam,  to  certain  truftees,  in  truft,  to  pay  the 

clear  rent  and  profits  to  his  neice  Ann>  the  wife  of  John  Martin^ 

during  her  life,  for  her  own  (eparate  ufe ;  remainder  to  certain  of 

her  children.     He  then  devifed  about  20/.  a  year  in  land  to  each 

of  her  children,  (including  the  defendant,)  with  a  provifo  in  cafe 

of  the  death  of  any  of  the  children  before  the  age  o£  twenty-one 

years  refpeflively,  wirhout  leaving  iflue  of  their  body,  that  the 

eftate  fo  given  tathe  child  fo  dying  was  to  be  fold  by  the  truftees, 

and  the  money  to  be  fhared  among  the  furvivors,  as  and  when  they 

ihould  refpe&ively  come  of  age.    And  to  each  of  the  children  was  . 

further  given  a  legacy  of  500/.,  and  the  teftator  directed  the  fame, 

with  the  accumulating  intereft,  to  be  paid  as  and  when  they 

ftiould  refp&ively  attain  the  age  of  twenty -one  years,  with  the  fame 

provifo  as  before  in  cafe  of  the  death  of  either  before  age. 

It  appeared  that  the  plaintiff  had  brought  up  the  children,  and 
given  them  boarding  in  a  manner  fuitable  to  their  expectations, 
but  beyond  what  could  have  been  expe£ted  of  him,  upon  aVfuppo- 
fition  that  no  provifion  was  made  for  them  out  of  which  he  might 
thereafter  be  reimburfed  when  they  came  of  age.  A  fifter  of 
the  defendant,  who  dill  lived  in  the  plaintiff's  family  proved  that 
in  a  converfation  with  the  defendant,  in  which  (he  had  mentioned 
her  own  intention  of  paying  for  her  board,  the  defendant  faid 
that  he  fhould  have  paid  the  plaintiff,  but  for  his  elder  brother, 
who  had  advifed  hi  an  not  to  do  fo.  The  plaintiff's  claim  was  at 
the  rate  of  twenty  guineas  a-year  board,*  wafhing*,  and  lodging ; 
for  five  years  and-  upwards.  The  learned  judge  left  it  to  the  jury, 
whether  the  plaintiff  had  fupplied  the  defendant  with  more  than 
his  ftate  and  condition  required  ?  that  if  he  had  not,  or  to  the  ex- 
tent at  leaft  that  was  neceffary  and  proper,  it  was  a  meritorious 
consideration  to  fupport  the  promife  made  by  the  defendant  after 
he  came  of  age.  The  jury  were  of  opinion  that  the  expence  in- 
curred by  the  plaintiff  in  the  maintenance  of  the  defendant 
amounted  to  20L  a-year,  but  that  according  to  the  defendant's 
ftate  and  condition  there  ought  not  to  have  been  more  than  to/. 

a-yeat 
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a- year  expended  upon  him ;  and  therefore  they  found  a  a  verdi& 
for  the  plaintiff  for  50/.  for  5  years.  And  the  defendant  had  leave  to 
move  for  a  rule  either  to  enter  a  nonfuit,  if  the  Court  thought  that 
the  a&ion  was  not  maintainable,  or  why  a  new  trial  fhould  not  be 
had.  A  motion  to  this  effe&  was  accordingly  made  in  the  court 
of  King9!  Bench.  But  that  Court,  after  argument,  were  of  opinion 
that  the  adion  was  maintainable ;  and  therefore  refufed  the  rule. 
Lord  ElUnborough,  Ch.  J.  faid :  "  As  to  the  general  obligation 
of  parents  and  children  to  provide  for  each  other,  in  Tubb%  v.  Har- 
rifon  (b)  which  is  the  lateft  decifion  upon  the  fubjeft,  and  in  which 
the  other  authorities  were  confidered,  it  was  holden  to  extend 
•only  to  natural  relations*  Then  the  plaintiff,  not  (landing  in  that 
relation  to  his  wife's  children  by  her  former  hufband,  was  not 
bound  by  the  ad  of  marriage  with  their  mother  to  maintain  them, 
but  ftood  in  that  refpeft.  in  the  fituation  of  any  other  ftranger. 
And  having  done  an  a&  beneficial  for  the  defendant  in  his  infan- 
cy, it  is  a  good  confideration  for  the  defendant's  promife  after  he 
came  of  age*  In  fuch  a  cafe  the  law  will  imply  a  requeft ;  and 
the  fa&  of  the  promife  has  been  found  by  the  jury.  The  cafes 
both  at  law  and  in  equity  have  certainly  gone  on  confidering  a  child 
fo  cjreumftanced  as  being  entitled  to  maintenance  out  of  the  fund* 
and  the  plaintiff  might  have  applied  to  Chancery  for  an  allowance 
in  this  cafe :  but  though  he  did  not  make  filch  application,  b\$t 
•expended  his  own  funds  for  the  benefit  of  the  defendant,  it  is. it 
good  confideration  at  leaft  for  the  fubfequent  promife  to  repay 


»t 


Lawrence  J.  "  The  early  cafes  referred  to  (c)  proceeded  upon* 
miftake  in  confidering  the  maintenance  of  the  children  m  a  dchft 
of  the  mother,  who  has  married  a.fecond  hufband,  or  as  a  debt  on 
ber  eftate.  The  wants  of  the  children  are  only  a  ground  ibr  ap 
-order  of  maintenance  on  the  parent  if  of  fufficient  ability.  But 
'when  (he  has  parted  with  that  ability  by  her  fecond  marriage  (fyc 
is  no  longer  liable.  The  hufband  only  takes  her  debts ;  but  this.it 
'no  debt  of  hers.  Ceafing  to  be  of  ability,  the  maintenance  of  the 
'the  children  could  not  have  been  enforced  by  an  order  againft  her,  j 
and  therefore  could  not  have  been  enforced  at  all*  Then  rive 
-plaintiff  having  conferred,  the  benefit  without  any  obligation*  it  4» 

(J)  4  Term  Rep.  118.  (f)  Stj.  a8j,  %  &vj/k.  546.  Comb.  }»], 

f$hj  39.  42. 
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?  good  conGderation  for  the  promifc  by  the  defendant  titer  he 
fame  of  age.** 

But,  if  a  hufband  receives  his  wife's  children  by  a  former  hufc: 
band  into  his  houfe,  and  they  become  part  of* his  family,  he  {hzH    u> 
be  deemed  to  ftand  hco  parentis f  and  be  liable  h^contraft  jnade   r&l 
by  his  wife  for  their  education. 

Thus,  in  the  cafe  of  Stmt  v.  Carr,  (d)  which  an  aQiofl  of  4C 
fit*gfit>  brought  by  the  plaintiff  who  was  a  fchoolmafter  for  the 
education  and  maintenance  of  an  infant  child.  It  was  proved  that 
the  child  was  the  fon  of  the  defendant's  wife,  by  a  former  hufband* 
On  the  defendant's  marriage  with  the  child's  mother,  be  had  taken 
poflef&on  of  an  houfe  which  (he  occupied  with  her  children,  and 
which  houfe  had  belonged  to  the  firft  hufband :  the  bufinefs  (hf 
had  carried  on  was  continued,  and  the  children  were  fuffercd  to 
five  with  him  as  part  of  the  family,  and  provided  for  by  him  while 
he  was  at  home. 

•  For  the  defendant  it  was  given  in  evidence  .-—that  he  was  gun* 
iier  of  an  India  ship  *,  that  during  his  abfence  on  a  voyage,  the 
boy  had  been  put  to  fchool  by  his  mother  to  the  plaintiff.  Hijt 
counfel  then  contended,  that  as  he  had  never  made  any  contrad, 
or  agreement  with  the  plaintiff,  he  could  not  be  charged,  by  rea- 
fon  of  any  implied  liability  *  and  cited  the  cafe  of  Tubb  v.  Herri* 
fin,  (f )  as  in  point. 

i. 

Lord  Kpijon,  Cb.  J.  after  referring  to  the  cafe  cited,  faid  the 
prefcnt  was  diftinguifhable  fiom  that :  "  there  was  no  doubt  if  a 
man  afomried  a  woman  having  children  by  a  former  hufband,  hie 
might  rdfufe  to  provide  for  them,  and  under  the  authority  of 
tkt  King  v.  Mmden,  cited  in  that  cafe  of  Tubb  v.  Harrifon,  he 
lould  not  be  compelled  to  do  it;  but  if  a  man  did  not  fo  refu(e 
to  entertain  them,  and  took  the  children  into  his  family,  he  then 
flood  loi*pa*tntis  as  to  them.    Such  was  the  cafe  here  :  he  had  fo 
adopted  diem,  and  having  gone  abroad,  ajtfd  left  them  in  the  cave 
of  his  wife,  he  (hould  hold  him  to  be  bound  by  her  contrads 
made  for  their  maintenance  and  education.    If  (he  had  any  pro- 
perty by  her  firft  hufband,  the  cafe  was  ftronger ;  for  then  part  of 
die  property  of  which  the  defendant  poflcfled  himfelf,  belonged  to 
die  children :  but  even  had  their  father  died  infolvent,  it  would 
not  alter  his  opinion.   The  defendant  on  his  marriage  had  no  right 

0 

(d)  3  Efp.Rq.  s.        if)  Ante,  Fd.i.p.  167. 
Vox..  IL  A  a  to 
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to  take  poflcffion  of  the  houfc  and  bufinefs :  he  had  thereby  con* 
founded  all  the  boundaries  of  the  property,  and  placed  himfelf  in 
■  a  fate  of  refponfibility.     He  therefore  dire&ed  the  jury  to  find  a 
verdift  for  the  plaintiff,  which  they  did  accordingly. 

'  So,  if  a  hufbtttd,  living  in  a  ft3te  of  reparation  from-  his  wife, 
fufftrs  his  own  children  to  refide  with  their  mother*  he  is  liable 
for  neceffaries  furniihed  to  the  children:  for,  as  a  father,  he  has 
a  right  to  the  cuftody  of  his  children,  and  may  obtain  poffefliori  q£ 
their  pcrfons  by  habeas  corpus ;  but  where  he  does  not  affect  that 
right,  and  fuffers  them  to  remain  with  their  mother,  he  thereby 
conftitutes  her  V^  his  agent,  and  authorizes  her  to  contract  thofe 
debts  for  clothing  and  other  neceffaries ;  but  this  is  matter  which 
(h'ould  be  Jeft  to  the  jury,  (f) 

So,  an  afiion  will  lie  for  a  meat  and  drink  found  and  provided 
for  a  baftard  child  upon  an  exprefs  promife.  (g) 

So,  in  an  a£tion  of  affumpfit  on  an  exprefs  promife  to  p&y  for 
the  maintenance  of  a  baftard  child,  of  which  the  defendant  was 
the  putative  father,  it  is  no  defence  that  he  has  fince  difcovered 
that  the  child  was  not  begotten  by  him* 

Thus,  in  the  cafe  of  Shaw  v.  JVhiteman^ih)  which  was  an  ac- 

tion  of  indebitatus  affufnpfit  for  board,  &c.  found  and  provided  by 
the  plaintiff  for  a  child  at  the  defendant's  requeft.     The  plaintiff 
proved,  tint  (he  being  delivered  of  the  child,  for  whofc  mainte- 
nance the  a&ion  was  brought,  and   the  defendant  believing  the 
child  to  be  his,  agreed  that  (he  mould  provide  all  neceffaries  for 
the  child,  and  that  he  would  pay  her  7/.  a  week.     The  defendant 
continued  to  pay  that  money  till  the  month  of  Augufi%   1788, 
when  he  refufed  to  pay  any  further  allowance  whatever.     The 
plaintiff  had  not  fworn  the  child  to  the  defendant  before  a  magff- 
trate.     The  defendant  admitted  the  cafe  proved  by. the  plaintiff, 
.  but  offered  to  prove,  that  the  reafon  of  his  refufal  to  pay J  the  al- 
lowance, was  that  he  had  difcovered  that  the  child  was  not  his> 
but  that  one  Farrery  with  whom  the  plaintiff  had  alfo  been  con- 
ncfted,  was  the  father  of  it.    His  counfel  contended  that  by  provw 
ing  this  fad  ffiey  fiiould  (how  there  was  no  confiueratioti  for  the 
promife,  and  that  it  was  therefore  void. 

But  Lord  Kenyon,  Ch.  J.  was  of  opinion  «  that  this  evidence 
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(j)  Per  Pembcrton,  Ch.  J.  a  Sho   164.      {^TeaiS*  Cat.  N.  P   29. 
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could  not  be  received  on  the  prefent  iffue.  The  jury  could  not 
here  try  who  was  the  father  of  this  child,  but  muft  conBne  ffle'nK 
felTes  fotne  contr*cT!^Iftne^ruJ<^?as  not  the  defendant's  he 
might  relieve  himfelf  by  applying  to  a  magi  (Irate  for  an  order  of 
filiation."  Under  this  direQion  the  jury  gave  a  verdiS  for  the 
plaintiff* 

2.  Of  Neceffaries  provided  for  Apprentices.]  In  an  a  ft  ion  for  ne- 
ceffaries provided  for  an  apprentice,  if  the  declaration  dates  "  that 
the  defendant  is  indebted,  &c  to  the  plaintiff  tor  meat,  drink,  &c. 
furnifhed  to  the  defendant's  apprentice"  the  plaintiff  mult  prove 
him  to  be  legally  an  apprentice  ;  and  if  the  indenture  of  appren- 

.  ticefliip  has  not  been  legally  damped,  the  plaintiff  cannot  recover 
on  thofe  counts  fo  laid. 

Thus,  in  Aldridge  v.  Ewen,  (?)  which  was  an  adion  of  affumfftt* 
brought  to  recover  a  fum  or  money  for  the  board  and  lodging  of* 
a  fon  of  the  plaintiff,  whom  he  alledged  he  had  bound  apprentice 
to  the  defendant.  The  plaintiff  had  notice  to  produce  the  inden- 
ture of  apprenticeihip.  A  witnrfs  proved,  that  he  had  been  em- 
ployed to  prepare  it,  and  that  it  was  fuggefted,  it  would  fave  ex- 
pen  ces  to  have  it  executed  at  Perth  in  Scotland:  that  it  was  pre- 
pared and  brought  from  Pertk>  and  was,  in  fact,  executed  at  Wap~ 
ping  by  the  plaintiff;  but  tha^t  there  was  no  ftamp  to  it* 

For  the  defendant,  it  was  contended  that  the  plaintiff  muft  be 
nonfuited,  as  he  had  not  proved  any  legal  apprenticefliip  of  the 
perfon  for  whofe  board  and  lodging  the  plaintiff  fought  to  recover* 

'  To  this  the  counfel  for  the  plaintiff  anfwered,  that  he  could  prove 
the  defendant  having  taken  the  young  man  as  an  apprentice,  and 
of  his  having  ferved  the  defendants  in  that  capacity ;  and  that 
that  would  fatisfy  the  averment  in  the  declaration. 

But  Lord  Kenyon,  Ch.  J.  faid :  "  The  plaintiff  declares  on  a 
contra£t  for  neceffaries  furnifhed  to  the  defendant's  apprentice } 
and  this  is  fo  dated  in  the  declaration*.  To  entitle  the  plaintiff  to 
recover,  therefore,  it  muft  appear,  that  the  relation  of  matter  and 
apprentice  legally  fub Tided  between  the  parties-,  as  it  is  in  that  cha- 

•  racier  only  the  defendant  is  charged.  This  has-/ not  been  made 
out  by  the  plaintiff.  An  apprentice  can  only  be  bound  by  inden- 
ture} that  indenture  muft  be  legally  ftamped.  The  articles  of 
apprenticeihip  in  this  cafe  appear  to  have  been  prepared  at  Perth 

(i)  3  EJp.  Rif.  18S. 

A  a  a  and 
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and  executed  at  Wappin^  and  to  have  no  legal  (lamp.  They  ate 
therefore  void  ;  and  the  plaintiff  ha*  failed  in  proving  thb  rteccf- 
fary  averment,  and  cannot  recover/9 

>  3.  OF  ffece/Iarirs  Provided  ftr  tie  Vfi  akd  Atctnrmodatian  tf  a 
Out.]  Where  A.  B.  and  C.  011  behalf  of  themfehfes  and  oth^r 
members  of  a  club,  enter  into  articles  with  D.  to  providejiccefli- 
ries  for  the  nfe  and  accommodation  of  the  dab,  they  are  prrfonallv 

1  bound  by  fuch  articles ;  and  J>.  is  not  obliged  to  rtfort  to  any 
of  the  other  members  for  fatisfaftion  of  hifr  demands  (i) 

4.  Of  Nt€*ffaries%  tic.  provided  for  Voters  at  Elections.']  It  being 
contrary  to  7  8c  8  W.  u  c.  4.  for  a  candidate  to  furnifli  proviGont 
to  any  voters  after-the^fr/fo  of  the  writ,  an  innkeeper  cannot  re- 
xovcr  againft  a  candidate  for  proviiions  fo  furniflied  at  (his  requeft. 

Thus,  in  the  cafe  of  Rlbbans  v.  Crickett  and  another,  (/)  the 
plaintiff  was  an  innkeeper,  and  the  defendants  two  of  the  candi- 
dates at  the  laft  ele£l ion  of  reprefentatives  in  parliament  for  the 
borough  of  Ipfwich.  The  a£ii6n  was  brought  on  a  bill  for  provifions 
farntthed  to  the  voters  of  the  borough,  at  the  requeft  of  the  defend* 
ants,  confiding  of  three  defcriptions  of  charges ;  viz.  ill, for  proyi* 
fioos  furniflied  before  the  tefie  of  the  writ1;  2dly,  for  provifions  fur- 
niflied after  the  tejle  of  the  writ  to  toters  refident  in  the  borough; 
3dly,  for  proviftons  furniflied  to  voters  not  refident  in  the  Borough. 
The  defendants  paid  into  court  fufficient  to  cover  the  charges  of 
the  fitft  and  laft  description.  At  the  trial  before  AJhburft%  J.  the 
defendants  contefted  the  amount  of*  the  bill,  and  endeavoured  to 
prove  that  the  plaintiff  had  charged  for  provifions  furniflied  to 
ptrfons  pot  voters  j  but  having  failed  to  eilabliih  that  defence  a 
verdi&  was  found  for  the  plaintiff.  But  a  rule  was  afterwards  ob- 
tained to  fhow  caufe  why  the  verdift  fhonld  not  be  fet  a  fide  and 
a  new  trial  granted  on  the  ground  that  part  of  the  caufe  of  a&ion 
was  contra? y  to  the  7  W.  3.  f.  4.  and  the  Court  of  Common 
Pirns  determined  in  favour  of  the  defendant,  and  made  the  rule 
abfolute. 

Eyrty  Ch.  J.  faid :  "  It  feemrto  be  the  opinion  of  the  whole 

1  Court,  that  if  the  defendants  think  proper  to  infill  ion  their  objec- 
tion, they  znuft  do  it  with  fucoefo.    This  adion  is  apparently 
founded  oo  a  cpntraft  to  difobey  the  law,  being  to  provide  entcr- 
(t)  Fide  Culten  v.  Duke  of  Queenfcury  *nd  oiheru  1  Bro.  C.  P.  396. 
(!)  1  Bos.  and  P*J.  264. 
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tainment  for  voters  during  an  elefiion.    The  defence  fet  up 
proves  the  principle  of  the  <ontra£t,  for  the  point  contefted  at  the 
•  trial  was,  whether  or  not  the  plaintiff  had  abufed  the  confidence 
repofed  in  him,  by  fquandering  the  provifions  among  perfons  who 
were  not  voters  ?    Then  how  fliall  an  a 61  ion  be  maintained  on 
that  which  is  a  direct  violation  of  a  public  law  ?     The  contract  ill 
bottomed  in  malum  prohibitum*  of  a  very  ferious  nature  in  the  opi- 
nion of  the  legiflature,  ajp  appears  by  the  preamble  of  7  &  8  W.  3, 
r.  4.     How  then  can  We  enforce  a'  contract  to  do  that  very  thing 
which  is  fo  much  reprobated  by  the  a&  ?  I  am  perfe&ly  aware 
that  great  difficulties  may  arife  from  con  truing  this  a£t  rigidly, 
but  perhaps  ftvli  greater  will  arife  if  it  to  not  fo  conftrued.  It  is  true 
that  a  voter  who  comes  from  a  diftance  may  have  reafon  to  com-1 
plain  if  he  is  not  provided  with  necefiaries  •,  but  it  is  alfo  obvious  I 
that  if  the  candidate  can  fupply  him,  he  may  fupply  himfelf.     If 
any  exception  is  to  he  allowed  for  voters  nor  reGdent,  the  whdl$* 
jntfehief  complained  of  in  the  a£t  will  neceflfarily  follow.     It  will 
be  impoffible  for  the  candidate  to  make  a  diftinflion  between  thofe' 
voters  who  refid*  at  a  diftance,  and  thofe  who  live  within  half  a 
mile  of  the  place  of  voting.    The  legislature  has  drawn  a  ftri& 
Kne  which  is  not  to  be  departed  from  :  it  fays,  that  after  the  telle 
of  the  wrk  no  meat  of  drink  fliall  be  given  to  the  voters  by  the 
candidate 5  and  that  being  the  cafe,  this  court  cannot  give  any 
afiiAafKe  to  the  plaintiff  confidently  with  the  principles  which 
have  governed  the  courts  of  juftice  at  all  times,  and  with  th*a 
cafes  which  have  been  cited  this  day.     Perfons  who  engage  in 
this  kind  of  traufaftion*  in  u  ft.  not  bring  their  cafe*  before  a  court 
of  law.     With  regard  to  the  money  paid  into  court,  it  is  to  b*  6b*, 
fcrved,  that  Awh  payment  is  only  an  adrtuflion  of  a  legal  demand, 
and  we  caivnot  allow  it  to  be  applied  to  anJlteganMRTn**""""'""* 
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IFaperfon  is  employed  to  do  or  tranfafl  any  bufiaef b  or  employ- 
ment for  another,  and  it  is  exprefsly  agreed  between  the  parties 
that  it  (hall  be  completed  for  a  particular  fum  of  money,  and  the 
work  is  finiflied  accordingly,  an  a&ion  of  indebitatus  ajfufffffti  wilt 
lie  for  the  money  fo  agreed  to  be  given  :  but  if  no  exprefa  agree- 
ment  be  entered  into,  as  to  the  fum  to  be  paid,  the  law  will  im- 
ply that  the  hirer  undertook,  or  affumed  to  pay  the  perfon  em- 
ployed fo  much  as  his  labour  reafonably  defcrved  ;  and  .upon  thi* 
implied  promife  an  a&ion  of  ajfumpjit  on  a  quantum  meruit  wall 
lip.  , 

So,  where  a  perfon  is  employed  to  do  or  perform  fome  particu- 
lar work,  or  profeffional  buGnefc  forhire^the  law  implies  that 
the  perfon  fo,engagcd  not  only  undertakes  to  do  the  work,  &c»- 
but  alfoto  ufe  all  due  diligence,  fkill,  and  attention  in  the  execu- 
tion thereof;  fo  that  if  he  pith/r  rf-fnfi  i  *""  rin  fT  complete  the 
work,  or  does  it  in  an  unfkiiful  and  improper  manner,  he  will 
be  liable  to  an  action  of  ajfumpjn%  at  the  fuit  of  the  hirer,  for  the 
amount  of  the  damages  which  he  may  fuftain  in  confequence 
thereof. 

4 

So,  when  one  man  engages  either  to  fcrre  or  employ  another 
for  hire,  but  afterwards  refufe6  fo  to  do,  he  is  liable  to  the  fame 
kind  of  aflion.  /  — ~~ ~~        ~ 

In 
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In  the  prefeiU  chapter,  the  cafes  upon  thU  daft  of  contraSs 
will  be  arranged  as  follow  : 

Of  Service's  and  Works  either  Done  or  to  be  Don* 


J 


1.  By  Carpenters  and  Builders* 

2.  Surveyors.  - 

Surgeons  and  Apothecaries. 

Phyficians.  < 

Counfel. 

Attornies  and  Solicitors* 

i    •    , 
PrcBors. 

Commifftoners  to  examine  Witnejfes. 

Arbitrators.  "■» 

Clergymen. 

Performer's  on  the  Stage.  ]. , 

Proprietors  of  Stage  Coaches  3  undPo/l  Cbaifek 
to  carry  Paffengers. .  \       -  * 

13.  In  the  Salvage  of  Ship  *and  Goods.   .  "i 

14.  Procuring  an  Acl  to  be  done. 

S£.         Endeavouring  to  obtain  a  Pardon. 

16.  Giving  Information,  and  afftftihg  Perfons  to  re* 

cover  Money  Bequeathed  to  them3%  &c. 

17.  Voluntarily  9  though  with  a  View  of  being  rewarded 

by  a  Legacy,  &c. 


3- 

4- 

5- 
6. 

7- 
8. 

9- 
10. 

11. 

12. 


A  a  4 
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Of  Services  and  Works  either  Done  or  to  be  Done. 

*  *         * 

i.  Jfy  Carpenters  and  Builders.'] — Where  a  carpenter;  91.  butlctqf 
agrees  toere&  any  building  for  a  particular  fum  of  money,  but  ad- 
ditions-** alteration*  are.afte^nft|s  made,  the  tradefman  is  bound 
by  the  contract,  as  far  as  it  can  be  traced,  and  entitled  to  recover 
topon  a  quantum  meruit  for  the  excefe  only. 

Thus,  in  the  cafe  of  Pepper  v.  Burlani%  (0)  which  was  an  action 
of  affumpfit  for  wor^c  and  labour  as  a  carpenter.  The  defendant 
proved,  that  the  plaintiff*  c^n traced  to  do  all  the  carpenter's  work 
ncceffary  to  be  done  in  a  houfe  which  the  defendant  was  building, 
for  a  certain  fum.  It  was  admitted  that  the  roof  of  the  houfe  had 
been  done  in  a  manner  different  from  that  fpecified  in  the  contract } 
and  the  defendant  had  paid  money  into  court  fufficient  to  cover 
the  excefs« 

A  plan  was  ^rodac*d,  artd  proved  by  the  plaintiff,  wherein  the 
dimensions  of  the  houfe  were  dated  to  be  fifteen  feet  \  but  the 
houfe  on  which  the  work  was  done  was  feventeen  feet.  It  did  not 
appear  that  the  plaintiff  had  ever  feen  this  plan  before  he  began  to 
work  \  but  the  houfe  was  begun  by  the  bricHayer,  tth  the  fcale  of 
feventeen  feet,  before  any  eontraft  was  made  wjth  the  plaintiff. 

Lord  Kenyan^  Ch.  J.  faid,  "  t  have  often  de  dated,  and  'have 
bad  the  good  fortune  tq  have,  my  opinion  adopted  by  juries, 
that  where  fome  additions  arc  made  to  a  building  which  the  work* 
man  contracts  to  finifii  for  a  certain  fum  of  money,  the  contrad 
{hall  eaift,  as  far  as  tt  ean  be  traced  to  have  been  followed,  and  the 
excefe  ohfy  £aid  for  according  to  the  ufual  rate  of  charging.  I 
think  that  t}ie  plaintiff  has  failed  in  (bowing  the  plan  by  which  he 
Contracted  to  woik  to  be  the  fame  as  that  produced.  I  admir 
that  if  a  rgan  contracts  to  work  by  a  certain  plan,  and  that  plan 
is  fo  entirely  abandoned  that  it  is  impoffiWe  10  tr^ce  the  contract, 
and  to  fay  to  what  part  of  the  work  it  (hall  be  applied,  in  fuch 
cafe  the  workman  (hall  be  permitted  to  charge  for  the  whole  work 
done  by  meafure  and  value,  as  if  no  contract  at  all  had  eter  been 
made :  but  in  the  prefent  cafe  the  contrad  is  not  proved  to  have 
been  wholly  abandoned  4  for  it  appears  that  the  dimensions  were 
the  lame  when  the  plaintiff  contra&ed  as  they  were  when  the 

(*)  Peak's  Cos.  N.  P*  103. 

building 
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fcuildiog.was  fini&ed :  the  only  excefs  was  ia  the  alteration  of 
the  roof ;  and  money  enough  to  cover  that  has  been  paid  hy  the 
defendant  into  court. 

Ia  *n  a&ion  of  affum^l^  by  a  carpenter,  upon  a  quantum  msruit 
<$mt  work  and  labour  done,  and  materials  found,  it  is  competent  to 
$e  defendant,  even  without  notice  to  the  plaintiff,  to  prove  that 
the  work  done  w^s  not  wotth  fo  much  as  the  plaintiff  claims  :  and 
¥  it,  appear  that  the  plaintiff  has  been  paid  on  account  as  much 
as.  the  u*prk  was  worth,  he.  cannot  recover.  And  fo  it  feems  that 
the  defendant  may  he  let  into  fuch 1  a  defence  where  the  contra£fc 
w^s  for  the  work  to  be  done  at  a  certain  price ;  at  lead  if  he  give 
the.  plaintiff  previous  notice  of  fuch  defence,  fo  that  he  may  be 
prepared  to  nieet  it. 

Thus,  in  the  cafe  of  Bajlon  v.  ButUr,  (4)  which  was  an  a£ki#a 
rf  affitm^  for  work  and  hhour  done,  and  materials  found,  wills 
the  common  counts.  Flea  mnafutxgft.  At  the  tri^l  before  Mr« 
Baron  Thompfont  at  Bxettr  affixes,  the  plaintiff's  witntffes  proved- 
that  the  defendant,  who  was  a. farmer,  employed  the  plaintiff,  a 
carpenter,  to  do  focne  work  for  him  on  his  farm  ;  and  the  plain- 
tiff's workmen  put  on  a  roof  on  a  lmhay,  and  alfo  roofed  a  bam, 
(the  defendant  finding  the  timber  and  nails,)  and  alfo  made  gate*, 
On  the  farm,  and  rails  near  the  houfe:  and  the  plaintiff  demanded 
3/  14/.  *}d.  as  now  due ;  but  his  wkneflcs  did  not  make  out 
*PQvc  3/.  On  the  part  of  the  defendant  k  was  ftated,  that  it 
would  Se  proved  that  the  work  had  been  done  by  the  plaintiff  its 
a  very  improper  and  infufficienc  manner ;  that  the  Hnhay  was  too 
weak  in  the  roof;  which,  after  being  covered  with  thatch,  funk 
in  the  middle,  fo  as  to  let  the  water  through ;  and  that  neither  the 
rafters  or  roof  of  thelinbay  or  the  barn  were  fufficiently  fupported* 
And  therefore  it  was  contended,  thar  the  plaintiff  was  not  entitled 
to  recover  what  he  now  claimed,  as  remaining  dqe  to  htm,  £  an- 
tra it  was  infilled,  that  this  was  no  anfwer  to  the  aAion  ;  but  that 
if  the  work  had  not  been  properly  done,  it  was  the  fubjed  of  a  crofs 
.  ft&ioto,  by  the  defendant,  againft  the  plaintiff.  The  learned  Judge 
was  inclined  to  have  admitted  the  defendant  into  evidence  of  . 
jfiis  defence;  but,  upon  the  authority  of  a  cafe  of  Broom  v.  Dsvis, 
which  was  cited,  he  reje&ed  the  evidence  propofed }   and  the 

P)  7  £oft  Rip,  4J9;    &  vtfr.Kansea  v.  M'Mullen,  pojl  yz. 

*  * 

,  m     plaintiff 


1 


362       Of  Contracts  for  Services  and  Works.      [Part  III. 

plaintiff  recovered  a  ver  JiG  for  3/.  with  liberty  to  the  defendant 
to  move  for  a  new  trial  ;  which  was  moved  accordingly. 

The  cafe  of  Bram  v.  Davis9(c)  juft  cited  was  an  a£lion  olaffumpjit 
for  the  price  of  creeling  a  booth  on  Bath  race  ground.  The  plaintiff 
proved  that  the  meafure  of  the  booth  was  fettled  between  him  and 
the  defendant ;  that  he  was  to  have  twenty  guineas  for  building  it, 
five  or  which  were  paid  beforehand,  and  to  take  back  the  materials 
alter  the  races  ;  and  that  he  did  build  it  according  to  the  ftipulated' 
dimenfions.     The  defendant  proved  that  the  booth  fell  down  in 
the  middle  of  the  races,  owing  to  bad  materials,  and   bad  work-' 
manfhip,  and  that  the  plaintiff  was  fully  apprized  of  both  ;  and 
contendedt  that  as  the  plaintiff  had  not  built  a  booth  to  anfwer 
the  purpofe,  he  ought  not  to  be  paid  the  remainder  of  the  twenty 
guineas.     But  Batter,  J.  ruled,   that  this  was*  no*  defence  to  the 
prefeht  action,  efpecially  Ss  a  particular  fum  was  fpecificd,  and* 
part  of  it  paid  ;  though  a  crofs  adion  might  be, brought  againlt 

the  prefent  plaintiff  for  building  the  booth  impropvdy.        . 

.  »•  •  •     • 

The  counfel  for  the  defendant,  in  the  principal  cafe,  faid,  that 

tjiere  were  contradictory  decifions   on  the  point.:  for  in  Dujfit 
v.  James  %  at  the  fittings  at  Wejttninfter,  in  June,  1788,  which  was^ 
an  action  to  recover  the  amount  of  a  furgeon's  bill,  Lord  Kenyan 
permitted  the  defendant  to  give  evidence  of  unikilful  treatment  of 
him  by  the  plaintiff;  taking  the  diftindion  where  the  demand 
was  for  {kill,  where  the  queftion  might  be,  whether  the  plaintiff 
were  entitled  to  any.  thing  or  nothing;  and  where  the  a  ft  ion  was 
for  goods  fold  and  delivered,  or  other  certain  thing  of  value,  not 
depending  on  {kill ;  and  considering  the  cafe  in  judgment  before 
him  as  a  mixed  queftion,  where  the  demand  was  in  part  for  fkill* 
a*  well  as  for  medicine.     There  was  alfo  another  cafe  of  Cormack 
v.  Giltts,  MiddlejtK  fittings  after  Eafier,  1788,.  in  ajfumpjtt  for  goods 
fold  and  delivered.     The  cafe  was,  that  the  plaintiff  was  a  feedf-v 
man,  »nd  fold  to  the  defendant,  who  was  a  gardener,  feeds,  with  1 
warranty  that  they  were  of.  the  forts  .and  quality  for  which  they 
wert  fold.     Butter,  J.  held,  that  the  plaintiff  was  entitled  to  re- 
cover the  price  agreed  on ;  and  that  the  defendant  was  not  at 
liberty  to  (how  that  the  fyds  were  not  of  the  fort,  &c.  but  muft 
bring  his  crofs  a&ion  if  the  warranty  were  not  complied  with. 

(< }  At  tie  Lint  JJfa>a%  1 794,  cor.  Butler,  )f.  7  Ea/l  Rep.  480.  «.  #. 

And 
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• 

And  the  plaintiff  having  recovered,  Gil/is  did  bring  his  crofs 
idton  agdinft  Cor  mack,  which  was  tried  before  Lord  Kenyon,  zt 
the  fittings  in  Middlejcx,  after  Hilary,  178^  ;  and,  in  the  courfeof 
the  caufe,  what  had  pa  fled  in  the  former  trial  was  mentioned  to 
Lord  Kenyon%  who  feemed  to  be  of  opinion,  that  the  non-com-* 
pliance  with  the  warranty  might  have  been  given  in  evidence, 
in  the  former  a£tion,  in  Ted uQ ion  of  the  damages,  or  to  (how  that 
the  feeds  deli  veud  were  of  no  value. 

And,  in  addition  to  the  above  cafes,  the  reporter  adds  the  fol- 
lowing :• 

King  v,  Boflori)  Middle/ex  fittings  after  Eafter,  1 789.  The 
plaintiff  had  fold  to  the  defendant  a  horfe,  warranted  found,  for 
twelve  guineas^  of  which  the  defendant  had  paid  three.  In  fa£r,: 
the  horfe  was  not  found  ;  and  the  defendant  refuting  to  pay  any 
more,  this  adion  was  brought  for  the  value  of  the  horfe  fold,  to 
recover  the  difference.  It  was  proved  that  the  horfe,  at  the  time 
of  the  falc  to  the  defendant,  was  not  worth  more  than  \L  1  ix.  6d. 
and  the  defendants  afterwards  fold  it  for  1/.  10/.  Lord  Kenyan 
held  that  the  plaintiff  could  only  recover  the  value  \  and  more  hav- 
ing been  paid  to  him  by  the  defendant,  he  nonfuited  the  .plaintiff. 

In  the  principal  cafe  the  counfel  for  the  defendant,  in  anfwer  to 
the  cafes  cited  by  the  defendants  counfel,  contended,  that  if  the 
work  ftipulated  for  were  improperly  done,  the  damage  is  recover- 
able in  a  crofs  ad  ion ;  but  that  is  no  objection  to  the  plaintiff's 
recovering  in  this  a£tion  the  full  value  of  the  materials  found, 
and  labour  employed  and  paid  for  by  him  :  and  it  was  obferved, 
that  this  fort  of  defence  was  a  furprize  upon  the  plaintiff. 

The  court  determined,  that  as  the  plaintiff's  claim  was  upon  a 
quantum  meruit >  the  evidence  offered  at  the  trial,  on  behalf  of  the 
defendant,  ought  to  have  been  received  ;  and  therefore  they  made 
the  rule  ablblute  for  a  new  trial ;  and  the  Judges  delivered  their 
opinions  feriatim  as  follow  : 

.  Lord  RUenborough%  Ch.  J.  faid,  "  In  fome  cafes  the  plain  tiff  may 
not  be  prepared  to  meet  an  objection  of  this  fort  at  the  trial j  but 
it  does  not  appear  here  *hat  had  previoufly  paffed  upon  the^fub- 
je&  between  the  parties.  Where  a  fpecific  fum  has  been  agreed 
"to  be  paid  by  the  defendant,  the  plaintiff  may  have  fome  ground  to 
complain  of  furprize,  if  evidence  be  admitted  to  (how  that  tht 
work  done  and  materials  provided  were  not  worth  fo  much  as 

was 
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was  contracted  to  be  paid ;  becwfe  he  may  only  come  prepared 
to  prove  the  agreement  for  tJ»e  fpecifro  fu.ni  ami  the  wort  doite, 
unkfc  **>twe  be  given  to  him  that  the  payment  is  difyuted,  on  the 
ground  of  the  inadequacy  of  the  work  done.  But  whew  a  plaintiff 
comet  into  court  upon  &  quantum  ntervi(+  he  muft  come  prepared 
to  (how  that  the  work  done  was  worth  fo  much  ; '  and  therefor* 
there  curt  be  &*>  injuflice  to  htm  in  Offering  this  defence  to  be 
entered  into,  even  without  notiec :  and  thai  tifcd  to  be  the  pnaa* 
ticp  before  Mi .  Juftice  Mulkr." 

Groft,].  "  The  plaintiff  in  this  aQion  nruft,  atallerenta,  tare 
Wb  prepared  to  (how  what  he  was  entitled  to  receive  fqr  ffce 
work  done  >  and  therefore  live  defeadaat  ought  to  h^ve  bet  *  let 
ipto  his^defenec." 

Lawrenti)  j.  f(  In  the  cafe  of  Broom  v.  Dov$f%  where  there  had 
keen  a  fpecific  fum  agreed  to  be  p.itd,  there  might  to  more  reafon 
for  faying  that  fuch  a  defence  would  be  a  ferprize  upon  the 
plaintiff;  and  there  the  rule  laid  down  by  Mr%  juftice  Bulitr may 
be  a  good  one,  if  the  plaintiff  has  l>ad  no  notice  of  the  kind  of  de- 
fence intended  to  be  fet  up  againft  hi*  demand.  But  even  there, 
if  the  plaintiff  have  previous  notice  that  the  defendant  mesne  to 
difpute  the  goodnefs  or  value  of  the  work  done,  I  think  the  de- 
/  fendant  ought  to  be  let  into  his  defence :  for,  after  all,  considering 
the  matter  fairly,  if  the  work  ftipulated  for  at  a  certain  price  were 
not  properly  executed,  the  plajntiffwould.  not  have  done  that 
wjuchjieengaged to  do ;  tKc "  cfoing  which  would"  be  the  cSZP* 
deration  ofthe  deferraant's  promife  to  pay,  and  the:  foundation  on 
which  his  claim  to  the  price  ftipulated  for  would  reft :  and  there- 
fore, efpecially  if  he  fhould  have  notice  that  the  defendant  refills 
payment  on  that  ground,  he  ought  to  come  prepared  with  proof 
that  Ae  work  was  executed  properly.  But  where  the  plaintiff  cornea 
rpon  *  quantum  m  fruity  this  defence  can  be  no  furprize  upon  him; 
brcai-fe  it  is  part  of  his  cafe,  and  he  mud  neceffiirily  come  pre- 
?a  cd  to  (how  what  the  work  was  worth." 

Le  Blanc*  J.  "  I' think  that  in  either  cafe  the  plaintiff  muft  be 
prepared  to  (how  that  his  work  was  properly  done,  if  chad  be  dis- 
puted, in  order  to  prove  that  he  is  entitled  to  his  reward  *  other* 
wtfeJtfJag£not^peiferipi<Ljhat  which  he  undertook  to  do*  and 
♦he  con&deration  fails.  And  I  think  it  is  competent  to  the  de* 
feadant  to  enter1  into  foeh  a  defence,  as  wett  where  the  agree* 
meat  i§  to  do  the  work  f of  fuch  a  fum,**  where  it  is  general  tw 
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4o  fttcft  &  WOrb.  If  a  roan  contracted  with  another  to  build  Kim- 
a  honfe  for  a  certain  fum,  it  furely  would  not  be  fufficient  for  the 
plaintiff  to  fliow  (hat  he  had  put  together  fuch  a  quantity  of  brick 
and  timber,  in  the  (hape  of  a  houfe,  if  it  could  be  fliown  that  it 
fell  down  the  next  day  :  but  he  ought  to  be  prepared  to  fliow  that 
he  had  done  the  ftlpulatcd  work  according  to  his  contraft ;  and  it 
is  open-to  the  defendant  to  prove  that  it  was  executed  in  fuch  a 
manner  as  to  be  of  no  value  at  afl  to  him,  or  not  to  be  of  Hie 
value  claimed. 


If  a  man  profnifes  to  build  a  mill  or  houf^  for  another,  within 
a  certain  time,  if  he  fails,  no  action  lies  upon  this  promifc,  unlefs 
there  be  a  confederation  alleged  for  the  doing  it,  it  being  nudum 
faBttm,  or  a  protnife  without  any  confideratipn.  (J) 

So,  a  count  in  a  declaration  Hating,  that  toe  plaintiff  retained 
the  defendant,  who  was  a  carpenter,  to  repair  a  houfe  before  a 
given  day ;  that  the  icft^ua^^^^^jmjm^^u  but  did  not 
perform  the  work  wipRvK'tin^lw^^ffHISK of  the  plain- 
tiff's  houfe  were  damaged,  cannot  be  fpppoKl.l  But  a  count 
Hating  that  the  plaintiff,  being  poffefTed  of  foml  Aid  materials,  re- 
tained the  defendant  to  perform  the  carpenter 7  work  on  certain 
{mildings  of  the  plaintiff,  and  to  ufc  thofe  old  materials ;  but  that 
the  defendant,  in  (Wad  of  ufing  them,  made  ufe  of  new  ones, 
thereby  increafing  the  expence,  is  good. 

Thus,  in  the  cafe  of  Elfee  and  another  v.  Gativard,  (e)  which 
was  an  action  upon  the  cafe.  The  firft  count  in  the  declaration 
ftated,  that  the -plaintiffs,  on  the  29th  of  Augufi%  1791,  were  about 
to  build  a  warehouse,  &c.  and  to  rebuild  and  repair  certain  pdrt* 
of  a  dwelling  houfe  and  (lables,  &c.  and  were  very  defirous  of 
having  the  warehoufe  completely  tiled  and  covered  in,  and  the 
front  of  the  dwelling-  houfe  rebuilt,  on  or  before  the  1  ft  of  Novem- 
ber then  next  -,  and  alfoof  having  the  bricklayer's  and  carprnte^s 
works  of  the  warehoufe  completely  finifhed  on  or  before  the  ill 
of  December  \  and  the  whole  of  the  remaining  repairs  jinifhed  on 
or  before  the  15th  of  December  then  next*  and  thereupon  the 
plaintiffs,  on  the  29th  oiAuguB,  17919  at  the  fpecial  inftance  and 
rcqucft  6f  the  defendant,  who  was  a  builder,  and  had  full  notice  of 
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the  premifes,  retained  and  employed  the  defendant  to  do  and  per* 
form  all  and  lingular  the  bricklayer's  arid  carpenter's  works  which 
fhould  be  requifite  on  the  occaGon  aforefaid,  within  the  federal 
times  thereiti  before  mentioned  for  the  completion  thereof  re- 
fpcctively :  and  although  the  defendant  afterwards  accepted  of 
fuch  retainer  and  employment  upon  the  terms  aforefaid>  and 
could  and  ought  to  have  completed  all  fuch  bricklayer's  and  car- 
penter's works  within  the  faid  refpeftive  times,  yet  the  defendant 
contriving  to  injure  the  plaintiffs,  &c.  did  not,  nor  would  com* 
pletely  tile  or  otherwife  cover  in  the  faid  warehoufe,  &c.  on  or 
before  the  faid  ift  of  November ,  nor  did  nor  would  finifli  the 
bricklayer's  and  carpenter's  works  of  the  warehoufe  on  or  before 
the  faid  1  ft  day  of  December  %  and  the  whole  of  the  remaining  re- 
pairs on  or  before  the  faid  25th  day  o:  December,  &c. •,  but,  on 
the  contrary  thereof,  permitted  the  faid  warehoufe  to  continue 
untiled  and  uncovered,  &c. ;  in  confequence  of  which  faid  ncglccl 
of  the  defendant,  the  walls  of  the  faid  premifes  were  greatly  Tap- 
ped and  rotted,  and  the  ceiling  damaged  and  fpoiled,  and  the 
plaintiffs  were  obliged  to  continue  tenants  of  another  warehoufe 
and  (tables,  &c.  and  were  thereby  put  to  additional  expence,  &c. 
The  fecond  count  tht,ed,  that  the  plaintiffs,  on  the  291I1  of  Auguft% 
1791,  being  poffefTed  cf  divers  old  materials  of  buildings,  retained 
and  employed  the  defendant,  at  his'fpecial  ir.ftance  and  requeft, 
to  do  and  perform  certain  bricklayer's  and  carpenter's  work,  upon 
divers  buildings  and  premifes  of  them,  the  plaintiffs,  and  to  ufe 
and  apply,  in  and  about  thofe  works,  all  fuch  parts  of  the  old  ma* 
terials  as  were  fit  and  proper  for  that  purpofe  ;  and  that,  although 
divtrs  parts  of  the  faid  old  materials  were  fit  and  proper  to  have 
been  ufed  and  applied  in  and  about  the  faid  works,  yet  the  de- 
fendant, contriving  to  injure  the  plaintiffs  in  this  behalf,  and  to  en- 
hance the  expence  of  the  bricklayer's  and  carpenter's  works,  did,  • 
nor  would  ufe  and  apply,  in  and  about  the  faid  works,  fuch  part? 
of  the  old  materials  as  were  fit,  &c.  but  refufed  fo  to  do,  and 
wrongfully  and  injurioufly  ufed  and  applied,  in  and  about  the  fame 
works,  other  new  and  expenfivc  materials,  in  the  (lead  of  fuch  old 
materials  as  were  fit  and  proper  for  the  fame  purpofes  j  whereby 
the  plaintiffs  were  put  to  an  unnecefTary  expence,  &c,  and  the 
old  materials  became  wholly  ufelefs,  &c.  There  was  alfo  a 
third  count  in  trover  for  the  old  materials. 

The  defendant  demurred  to  the  two  firft  counts,  alleging  for 
caufes,  that,  notwithftanding  the  whole  of  the  fuppofed  caufes  of 
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tfron  in  thofe  counts  were  in  the  nature  of  inonfeazance,  and  con- 
(ifted  in  the,non  performance  of  certain  matters  and  things  in  thofe 
counts  mentioned  as  having  been  omitted  to  be  done  by  the  de- 
fendant, it  was  not  ftated  in  either  of  thofe  counts,  nor  did  it 
thereby  appear  that  the  defendant,  by  any  promife,  undertaking, 
f  ontraft  or  agreement  was  bound  to  the  performance  of  thofe  fe- 
veral  matters  or  things,  &c.  ;  that  although  the  feveral  fuppofed 
caufes  of  a&ion  in  thofe  counts  were  founded  upon  implied  con* 
|ra£U  in  law,  no  fufficient  ground  or  conftderation  to  raife  orfupport 
Jucb  implied  contracts  wasjiated;  that  there  was  not  ftated,  nor  did 
it  appear  in  thofe  counts  that  there  was  any  promife  or  contradl, 
on  the  pnrt  of  the  defendant,  upon  which  the  breaches  in  thofc 
counts  could  operate ;  and  that  thofe  counts  did  not  contain  any 
caufe  of  a&ion  againil  the  defendant,  Sec. 

The  Court,  after  argument,  determined  that  the  firft  count  of 
the  declaration  wao  bad,  for  want  of  confideration  j  but  that  the 
fecond  count  was  good. 

Lord  Kenyan,  Ch.  J.  faid,  «  If  this  had  been  an  aftion  of  af- 
fumpftt,  it  could  not  have  been  fupported,  for  want  of  a  confider- 
ation  ;  it  would  have  been  nudum  paBum  :  and  if  both  the  counts  be 
not  good,  the  defendant  is  entitled  to  judgment.  Now  I  do 
not  think  that  the  firft  count  in  the  declaration  is  good  in  law. 
It  ftates  tint  the  defendant,  who  is  a  carpenter,  was  retained  by 
the  pi  nti  Fs,  to  build  and  to  repair  certain  houfes ;  but  it  is  not 
ftated  tuat  tie  was  to  receive  any  confideration,  or  that  he  entered 
upon  his  work.  No  conGderation  refults  from  bis  Gtuation  at  a 
carpenter,  nor  from  the  undertaking  j  nor  is  he  botnd  to  perforin 
all  the  work  that  is  tendered  to  him  :  and  therefore  the  amount 
of  this  is,  that  the  defendant  has  merely  told  a  falfehood,  and  has 
not  performed  his  promife  ;  but  for  his  non-performance  of  it  ne 
aftion  can  be  fupported.  This  is  warranted  by  Lord  Holt'% 
opinion,  ift  Coggs  v.  Bernard,  (/)  where,  recognizing  the  cafe  in 
II  Hen.  4.  33.  he  faid,  "  There  the  aftion  was  brought  again  ft  a 
carpenter,  for  that  he  had  undertaken  to  build  the  plaintiff  a 
houfe  within  fuch  a  time,  and  had  not  done  it,  and  it  was  ad- 
judged the  adion  would  not  lie."  And  on  this  opinion  I  think 
I  may  fafely  rely,  efpccially  as  the  juftice  of  the  cafe  will  not  be 
altered  by  the  form  of  the  a&ion ;  for  if  •Jfumpfit  will  not  lie  in 
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fuch  a  cafe,  there  is  no  technical  reafoning  that  will  fopport  fatfi 
an  a&ion  as  f<nr  a  tort.  In  that  cafe,  Powell,  J.  fold,  «  An  aGioit 
will  not  lie  for  not  doing  the  thing,  for  want  of  a  fuiBcieitt  con* 
^deration  j  but  if  the  bailee  will  take  the  goods  into  his  cuftody, 
lie  (haH  be  anfwerable  for  them  ;  for  the  taking  of  the  goods  intd 
his  cuftody  is  his  own  a£t.  Lord  Holt  there  put  feveral  cafes  to 
tftabliih  this  pofition,  which  will  reconcile  the  cafes  now  cited  oh 
the  behalf  of  the  plaintiffs.  In  Brown  v.  Dixon,  (g)  the  defend- 
ant had  received  the  dog  into  his  pofieflion.  This  cafe  is  very 
diftinguUhable  from  thofe  of  common  carriers  and  porters,  from 
whofe  fituation  certain  duties  refult ;  they  are  bound  by  law  fd 
carry  goods  delivered  to  them,  and  are  by  law  entitled  to  a  re- 
coropence :  but  no  fuch  duty  refults  from  the  fituation  of  a  car- 
penter ;  he  is  not  bound,  as  fuch,  to  perform  all  the  work  that  is 
brought  him.  Jt  appears  to  me,  therefore,  that  the  firft  count 
cannot  he  fupported,  there  being  no  confideration  exprefsly  ftate^, 
nor  any  confideration  retaking  from  the  defendant's  employment 
as 4  carpenter;  though  had  the  defendant  performed  the  work, 
he  might  have  recovered  a  fatisfaftion  on  a  quantum  meruit.  Up- 
on the  authority  of  Coggs  v.  Bernard,  and  the  cafes  there  noticed, 
notc&ntradilted  by  any  other  decifion,  I  think  that  the  firft  count 
for  nonfeasance  is  bad,  but  that  the  fecond  count  may  be  fup- 
ported* It  is  there  dated,  that  the  defendant  entered  upon  his 
employment,  and  that  he  did  not  do  that  which  he  ought  to  have 
performed,  according  to  his  retainer.  In  that  count  it  is  dated, 
that  he  undertook  to  ufe  the  old  materials ;  that  in  fa&  he  did 
not  ufe  thofe,  but  fubftituted  new  ones  in  their  (lead,  thereby  En- 
hancing the  expence  to  the  plaintiffs.  This  comes  within. the 
cafe  mentioned  by  Lord  Holt,  in  Coggs  v.  Bernard,  fpeaking  of  the 
fame  cafe  in  the  year's  books;  "  but  there  the  qucftion  is  put  to 
the  Court,  what  if  he  had  built  the  houfe  unskilfully  ?  and  it  tf  as 
agreed  in  that  cafe  an  a£Hon  would  have  lain  :"  for  though  the 
defendant  could  not  have  been  compelled  to  build  this. houfe,  and 
to  ufe  the  old  materials,  yet  having  entered  upon  the  contract,  he 
was,  bound  to  perform  it ;  and  not  having  performed  it  in  the 
manmer  propofed,  an  a&ion  lies  againft  him/9 

JJbburJt)  J.  "  The  fecond  count  may  be  maintained,  inafmuch 
as  it  appears  that  the  defendant  was  retained  by  the  plaintiffs  ; 
that  he  entered  upon  the  work  in  confequence  of  that  retainer  \ 
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and  that  he  did  not  perform  it  according  to  the  terms  of  the  re- 
tainer, by  ufing  new  materials,  inftead  of  the  old,  which  fubje&ed 
the  plaintiffs  to  a  considerable  expence.  This  amounts  to  * 
misfeazance  on  the  part  of  the  defendant,  and  may  be  the  foun- 
dation of  an  a£tion.«  But  the  firft  count  cannot,  I  think,  be  fup- 
ported.  The  diftin&ion  is  this :  if  a  party  undertake  to  perform  / 
work,  and  proceed  on  the  employment,  he  makes  himfelf  liable/ 
for  any  misfeazance  in  the  courfe  of  that  work :  but  If  he  under-' 
take,  and  do  riot  proceed  on  the  work,  no  aAion  will  lie  againft 
him  for  the  nonfeasance.  In  this  cafe,  the  defendant's  Undertaking 
Was  merely  voluntary,  no  confideration  for  it  being  ftated.  There 
was  no  ctiftom  of  the  realm,  or  any  legal  obligation  to  compel 
bun  to  perform  this  work  $  and  that  didinguiflies  this  cafe  front 
thofe  of  a  common  carrier,  porter,  and  ferryman,  who  are  bound, 
from  their  fifuation  in  life,  to  perform  the  work  tendered  to  them : 
but  a  carpenter,  as  fuch,  is  not  bound  by  any  fuch  obligation. 
This  count  is  merely  for,  nonfeazance ;  and  it  does  not  (iate  that ' 
die  defendant  entered  upon  the  employment.  It  is,  indeed,  al- 
leged, that  he  did  not  finifli  the  work,  from  whence  the  plaintiff 
wifhes  the  court  to  infer  that  he  had  begun  it :  but  as  that  is  the 
gift  of  the  a&iori,  it  fhoukLhave  been  ftated  exprtfsly.  Nor  is  it  a 
.  neceffary  inference  to  be  drawn  from  the  faflfs  dated :  for,  con- 
fidently with  every  thing  alleged,  the  defendant  may  not  have 
begun  the  Work  at  all.  But  it  has  been  contended,  that  it  was 
not  neceffary  to  allege  that  the  defendant  was  employed  to  perform 
this  work  for  hire  and  reward  $  it  being  ftated  that  he  was  re- 
tained, and  that  indebitatus  afum^fit  would  have  lain  by  the  de- 
fendant, if  he  had  performed  it.  I  admit  that  the  defendant  mighc 
have  recovered  a  fatisfaftion  in  fuch  an  adion,  if  he  had  ex- 
ecuted the  work ;  but,  in  order  to  compel  him  to  perform  it,  it 
fhould  appear  that  there  was  an  exprefs  confideration  for  it :  the 
word  «  retain,"  docs  not  neceffarily  fliow  that  there  was  a  con* 
Adoration.** 

%.  By  Surveyors.]~A  furveyor  is  to  be  paid  according  to  hi* 
labour,  and  not  according  to  the  amount  of  the  bills  he  looks  over 
and  fettles. 

Thus,  in  the  cafe  of  tip/deli  v.  Stewart*  (h)  which  was  an  a&ioa 

(£)  Pcekc's  Cat.  N.  P.  153. 
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of  ajfumpftt  for  workarfa  labour,  as  a  furveyor.  The  plaintiff  de- 
manded 34A  bein^f/.  percent,  on  all  money  charged  by  and  al- 
lowed to  the  4H&rent  tradefmen.  The  defendant  had  paid  one 
half  of  tWTum  demanded  into  court  contending,  that  2|  per 
cent.  MjfrSa  fufficicnt  compenfation  for  the  bufinefs  the  plaintiff 
haddone.  He  had  done  nothing  more  than  meafure  the"  work, 
arid  fettle  the  bills,  not  being  at  all  employed  in  building  the 
/  houfe.  The  counfel  for  the  plaintiff  offered  to  call  witnefles  to 
prove,  that  the  uniform  pradice  of  furveyors  was  to  charge  5/. 
per  cent,  on  all  money  allowed  to  the  workmen  ;  and  he  inftanced 
the  cafe  of  furgeons  and  others,  whofe  fees  were  fettled  by  the 
evidence  of  profcffional  men,  as  to  the  ufual  charge  on  fuch 
occafions. 

But  Lord  Kenyon,  Ch.  J.  faid  :  <c  The  plaintiff  is  entitled  to  a 
reafonable  compenfation  for  his  labour,  but  he  is  not  to  eftimate 
that  by  the  money  laid  out  by  the  defendant  in  finifhing  his 
building.  I  am  bound  to  give  my  opinion  on  the  matter  of  law, 
the  jury  will  anfwer  as  to  the  matter  of  fa£t.  I  am  enabled  to 
ftate,  from  the  record,  what  is  the  true  qupftion  between  the 
parties.  The  plaintiff  dates  his  demand  to  be  "  as  much  as  he 
reafonably  "  deferves  to  have  for  his  work  and  labour."  Does 
he  reafonably  deferve  to  have  this  exorbitant  demand  ?  As  to 
the  cuftorn  offered  to  be  proved,  the  courfe  of  robbery  on  Bag/hot 
Heath  might  as  well  be  proved  in  a  court  of  juftice.  It  ought  not, 
nor  cannot  be  fupported." 

3.  By  Surgeons  and  Apothecaries.]  A  furgeon  or  apothecary 
may  maintain  an  aftion  of  ajfumpftt  for  labour  and  attendance,  as 
well  as  for  medicines  and  other  neceffary  things  adminiftered. 
Though  if  a  furgeon  furniflies  a  bill  to  his  patient,  and  leaves  a 
blank  for  his  charge  for  attendances  ;  if  the  patient  pays  a  certain 
fum  on  that  account,  the  furgeon  is  bound  by  the  fum  fa  paid, 
he  not  having  made  any  fpecific  charge. 

Thus,  in  the  cafe  of  Tufin  v.  Batting ,  (/)  which  was  an  action 
of  ajfumpftt  brought  by  the  plaintiff,  who  was  a  furgeon,  for  at- 
tending the  defendant's  wife :  and  the  matter  in  difpute  was  the 
quantum  of  payment  which  was  claimed  by  the  plaintiff.  The 
defendant  lived  out  cf  town,  and  the  attendances  had  been  made 

.  [I)  3  Efp.  Rep.  19a. 

there: 
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there :  the  plaintiff  claimed,  as  a  cuftomary  cnarge,  one  guinea 
per  mile  for  each  attendance,  in  addition  to  his  fee.  By  this 
mode  of  calculation  the  plaintiff's  demand  would  have  amounted 
to  20c/. ;  but  he  had  delivered  a  bill  without  a  fpccific  charge, 
leaving  a  blank  for  the  fum  he  was  to  receive. 

The  defendant  paid  70/.  into  court :  this  was  taken  out,  and  the 
plaintiff  went  for  a  further  fum. 

Several  furgeons  were  called  by  the  plaintiff,  who  all  proved, 
that  it  was  cuftomary  and  ufual  for  furgeons  to  make  the  charge 
of  one  guinea  per  mile  where  the  attendance  took  place  out  of 
town. 

Lord  Kenyon%  Ch.  J.,  after  obferving  that  though  profeflional 
men  were  entitled  to  a  fair  and  liberal  compenfation  for  their 
affiftarrce,  faid  :  "  There  are,  however,  certain  claims  which  they 
affeft  to  fet  up,  which,  if  unreasonable  or  improper,  It  is  the 
bufinefs  of  the  jury  to  controul,  and  this  appears*  to  be  one  of 
them.  It  is  has  been  faid,  that  furgeons  and  phyficians  were  on 
the  fame  footing ;  if  it  is  fo,  it  is  of  modern  introdu&ion. 
Dr.  Mead,  and  Dr.  Conyerf  Middleton%  early  in  the  century,  were 

Of  a  different*  opinion,    hardly  jranfriflg  f»rg<*nnQ  qq  a  liheral  prn«. 


feffion ;  and  confidering  phyficians  in  a  very  drfferent  point  of 
view.  Surgeons  bills  have  been  the  frequent  fiibje&s  of  a£tions. 
I  remember  an  a£tion  brought  by  a  Mr.  Sharp,  for  attending  a 
patient  at  Hampjlead.  Mr.  Jvbn  Hunter  was  examined,  and 
faid,  when  told  the  patient's  complaint,  "  I  cannot  conceive  why 
**  the  plaintiff  went  there  *fo  often."  So  that  the  neceflity  of 
thofe  frequent  attendances  may  become  matter  of  inquiry.  But 
a  phyGcian  can  maintain  no  aftion^or  his  fees  ;  they  are  quiddam 
honorarium  ;  for  which  no  a&ion  is  maintainable.  In  the  prefent 
cafe  the  plaintiff  delivered  a  bill,  leaving  a  blank  for  his  atten- 
dances. I  am  of  opinion  that  is,  confidering  his  demand,  in  the 
light  of  -quiddam  honorarium,  and  leaving  it  to  the  generofity  of 
the  perfon  he  attends  ;  and  that  perfon  having  paid  money  into 
court  to  a  cerjtain  amount,  it  is  to  be  taken  as  the  fum  which  he 
coniiders  as  a  fair  enumeration  for  the  plaintiff's  fervices,  and 
which  the  plaintiff  had  left  open  in  his  bilr;  and  that  he  can* 
not  recover  any  more. 

It  appearing,  however,  afterwards,  that  the  defendant  had 
made  an  off:r  to  pay  at  a  certain  rate,  Lord  Kenyon  left  it  to  the 
jury  to  fay,  whether  the  7c/.,  paid  into  court,  .was  not  fufficient 

.    13  b  2  %  to 
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to  fatisfy  the  whole  of  the  plaintiff's  demand.  The  jury  found 
that  it  was,  and  a  vcrdift  was  entered  for  the  defendant. 

It  has  been  held  to  be  a  good  defence  to  an  aft  ion  by  an  apo- 
thecary for  his  bill  of  charges,  that  he  treated  his  patient  ignorantly 
and  imgroperly^  ^ 

,  Thus,  in  the  cafe  of  Kannen  v.  M'MulUn,  (£)  which  was  art 
aftion  of  affumjjit  for  work  and  labour  as  a  furgeon  and  apothe- 
cary, and  medicines  adminiftered* 

The  plaintiff's  cafe  being  proved,  the  defendant  called  Mr* 
Clint  and  Dr.  Let/om,  who  faid,  that  from  the  plaintiff's  bill  it  ap- 
peared had  been  very  improperly  treated,  as  medicines  perfectly 
inconfiftent  with  each  other  had  been  adminiftered*  They  con* 
fefled  that  diforders  would  fometines  take  a  fudden  turn,  and 
that  they  could  not  judge  fo  well  as  they  (hould  have  been  able  to 
do,  had  they  attended  the  defendant. 

Erjkinet  as  cotmfel  for  the  plaintiff,  in  his  reply  to  the  jury* 
contended  that  ki  this  aftion  a  very  different  queftien  was  to  be 
tried  than7  in  an  aft  ion  by  the  plain  :iff  againft  rhe  furgeon  for 
improper  treatment*  Lord  Mansfield,  he  faid,  had  held  that  ir* 
&#  cafe  could  the  defendant  make  improper  treatment  a  ground  of 
defence,  becaufe  the  plaintiff  could  not  have  proper  notice  of 
that  defence,  and  be  prepared  to  anfwer  it,  as  in  an  aftioa 
againft  him  t  but  Lord  Kenyan  had  laid  down  a  rule  that  where 
plain  mifconduft  appeared,  the  plaintiff  (hould  not  be  permitted 
to  recover  any  damages ;  but  this  mud  be  a  plain  and  certain 
raifconduft,  not  one  en  which  the  minds  of  the  jury  could  by 
poflibility  ddubt. 

Lord  Kenya*,  Ch.  J.  faid  r  (f  In  a  cafe  where  the  demand  is* 
compounded  of  (kill  and  things  adminiftered,  if  the  Jkill,  which 
is  a  principal  part,  is  wanting,  the  aftion  fails,  becaufe  the  de- 
fendant has  received  no  benefit.  Many  cafes  may  be  imagined 
where  great  mifchief  would  happen  were  the  law  were  other- 
wife.  If  a  man  is  fent  for  to  extraft  a  thorn  which  might  be 
pulled  out  with  a  pair  of.  nippers,  and  through  his  mifcondud 
it  becomes  ncceflary  to  amputate  the  limb,  fhall  it  be  faid,  that 
he  may  come  into  a  court  of  jaftice  to  recover  fees  for  the  cure 
of  that  wound  which  he  himfelf  has  caufed  ?     I  do  not  fay  that: 

(i)  P/ah's  Cat.  K.  P.  59.  Sed  vide  ante  36  1. 

this 
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thh  cafe  amounts  to  that  put,  but  where  ihall  the  line  be  drawn  t 
If  the  medicines  applied  had  been  given  under  the  dire&ion  of 
a  phyficiaa,  however  improper  they  may  be,  the  a&ion  (hould  be 
fupported,  becaufe  the  (kill  would  not  in  that  cafe  be  the  ground 
of  the  a&ion.  His  lordihip,  after  commenting  upon  the  evi- 
dence, left  it  to  the  jury  to  coafider  whether  or  not  the  plaintiff 
had  mifcondu&ed  himfelf,  for  upon  that,  muft  their  verdict 
depend. 

The  j«y,  however,  found  for  the  plaintiff  for  the  money  charged 
for  the  medicine*. 

» 

Indeed,  if  a  ftsrgeon  or  apothecary  is  employed  to  attend  a  per- 
ion  in  illnefs,  the  law  implies  a  promifp  or  contra&  that  he  will 
ofe  due  diligence  and  fltill  in  the  difcharge  of  his  duty  5  if  there- 
fore he  is  guilty  of  any  unflcilfulnefs  or  negligenpe  in  the  treat* 
mem  of  the  patient,  he  is  liable  to  an  aft  ion  for  damages ;  and 
the  plaintiff  may  declare  either  in  xafi  for  the  tort,  or  in  offumtftU 

Thus,  in  the  cafe  of  tlater  v.  Bthtr  and  Staplttin,  (/)  which 
was  an  aQion  of  ajfumffit,  wherein  the  plaintiff  declared,  that 
the  defendant  Baker,  being  a'furgeon,   and  Stapleton  an    apothe- 
cary, he  employed  them  to  core  his  leg,  which  had  been  broken 
and  fet,   and  the  callous  of  the  feature  formed ;  that  in  confi- 
deTation  of  being  paid  for  their  (kill,  labour,  &c,  they  undertook 
and  promifed,  &c. ;  but  the  defendants  not  regarding  their  pro- 
Ittife  and  undertaking,    and  the  duty  of  their  bufinefs  and  em- 
ployment,  fo  ignorantly  and  unflciifully  treated  the  plaintiff;  that 
they  ignorantly  and  unfkilfully  broke  and  difunitcd  the  callous  of 
*he  plaintiff's  leg  after  it  was  fet,  and  the  callous  formed,' where- 
by he  is  damaged.     The  defendants  pleaded  not  guilty,  where- 
upon iflue  was  joined,  which  was  tried  before  the  Lord  Chief 
Juftice   Wilmot)   and  a  verdict  found    for  the  plaintiff,  damages 
500/.     The  fubftancc  of  the  evidence  for  the  pla  ntiff,  at  the  tri;il 
was,  firft,  a  furgeon  was  called,  who  fwore,  that  the  plaintiff 
having  broken  both  the  bones  of  one  of  his  legs ;  this  witnefs 
fet  the  fame  ;  that  the  plaintiff  was  under  his  hands  nine  weeks  • 
that  in  a   month's  time,  after   the   leg  was  fet,   he  found  the 
leg   was  healing,  and  in  a  good  way  ;  the  callous  was  formed  j 
there  was  a  little  protuberance,  but  not  more  than  ufual :  Upon 

(/)  2  im.  359, 
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crofs  examination  he  faid,  he  was  inftru£lcd  in  forgery  by  fcis 
father,  that  the  callous  was  the  uniting  the  bones,  and  that  it 
was  very  dangerous  to  break  or  difuriitc  the  callous  after  it  was 
formed.  ' 

John  Latham,  an  apothecary,  fwore  he  attended  the  plaintiff 
nine  weeks,  who  was  then  well  enough  to  go  home  ;  that  the 
bones  were  well  united  \  that  he  was  prefent  with  the  plaintiff 
and  defendants,  and  at  fir  ft  the  defendants  faid  the  plaintiff 
had  fallen  into  goods  hands ;  the  fecond  time  he  faw  them  alto- 
gether, the  defendants  faid  the  fame ;  but  when  he  faw  them 
together  a  third  time,  there  was  fome  alteration ;  he  faid,  the 
plaintiff  was  then  in  a  paffion ;  and  was  unwilling  to  let  the  defend- 
ants do  any  thing  to  his  leg  ;  he  faid,  he  had  known  fuch  a  thing 
done  as  difuniting  the  callous*  but  that  had  been  only  wken  a  leg 
was  fet  very  crooked,  but  not  where  it  was  ftraight 

A  woman  called  as  a  witnefs,  fwore,  that  when  the  plaintiff 
came  home  he  could  walk  with  crutches ;  that  the  defendant, 
Baker,  put  on  the  plaintiff's  leg  an  heavy  fteel  thing  that  had 
teeth,  and  would  ftretch  or  lengthen  the  leg  ;  that  the  defendants 
broke  the  leg  again,  and  three  or  four  months  afterwards  tho 
plaintiff  was  (till  very  ill  and  bad  of  it. 

The  daughter  of  the  plaintiff  fwore,  that  the  defendant, 
Siapleton,  was  firft  fent  for  to  take  off  the  bandage  from  the  plain- 
tiff's leg  ;  when  he  came  the  defendant  declined  to  do  it  himfelf, 
and  defired  the  other  defendant,  Baker,  might  be  called  in  tq 
aflift  i  when  Baker  came  he  fent  for  the  machine  that  was  men-, 
tioned;  plaintiff  offered  to  give  Baker  a  guinea,  but  Siapleton 
advifed  him  not  to  take  it  then,  but  faid  they  might  he  paid  alto* 
gether  when  the  bufinefs  was  done  ;  that  the  third  time  the  de- 
fendants came  to  the  plaintiff,  Baker  took  up  the  plaintiff's  foot 
in  both  his  hands,  and  nodded  to  Stapleton,  and  then'  Siapleton 
took  the  plaintiff's  leg  upon  his  knee,  and  the  leg  gave  a  crack, 
when  the  plaintiff  cried  out  to  them,  and  iaid,  "  You  have 
«  broke  what  nature  had  formed  ;"  Jlaker  then  faid,  to  the  plain- 
tiff, you  mud  go  through  the  operation  of  extenfion ;  and 
Siapleton  faid,  we  have  confulted  and  done  for  the  be  ft. 

Another  furgeon  was  called,  and  fwore,  that  in  cafes  of 
^rooked  legs,  after  they  have  been  fet,  the  way  of  making  then* 
ftraight  is  by  comprefEon,  and  not  by  extenfion,  and  faid,  he  had 
not  the  lead  idea  of  th?  inftrument  fpoken  of  for  extenfion  :  he 
gave  Baler  a  good  character,  as  having  been  the  firft  furgeon 
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o£*  St.  Bartholomew's  hofpital  for  twenty  years,  and  faid  be  had 
never  known  a  cafe  where  the  callous  had  deoGfied. 

Another  furgeon  was  called,  who  fwore,  that  when  the  cal- 
lous is  formed  to  any  degree,  it  is  difficult  to  break  it,  and  the  cal-. 
lous,  in  this  cafe,  mult  have  been  formed,  or  it  would  not  have  - 
given  a  crack;  and  faid,  extenfion  was  improper;  and  if  the  pa- 
tient himfelf  had  aflced  him  to  do  it,  he  would  have  declined  it ;  and 
if  the  callous  had  not  been  hard,  he  would  not  have  done  it  with* 
out  the  confent  of  the  plaintiff;  that  compre/fion  was  the  pro- 
per way,  and  the  inftrument  improper :  he  faid,  the  defendant, 
Saker9  was  eminent  in  his  profeffion.  Another  furgeon  was 
called,  who  fwore,  that  if  the  plaintiff  was  capable  of  bearing  his 
foot  on  {he  ground,  he  would  not  have  ctifunited  the  callous  if 
he  had  been  deQred  by  him,  but  in  no  cafe  whatever  without  the 
confent  of  the  patient :  if  the  callous  was  loofe,  it  was  proper  to 
make  the  extenfion,  to  bring  the  leg  into  a  right  line.  A  fervant 
of  the  plaintiff  fwore,  the  plaintiff  had  put  his  foot  upon  the 
ground  three  or  four  weeks  before  this  was  done. 

The  counfel  for  the  defendants  relied  firft,  upon  the  good 
charadter  of  Baker,  which  was  given  by  all  the  witneflcs ;  and 
as  to  StapIeton>  they  objefted  there  was  no  evidence  to  a  if  eft 
him:  but  the  Lord  Chief  Juftice,  thought  there  was  fuch  evi- 
dence againft  both  the  defendants«s  ought  tD  be  left  to  the  jury, 
as  the  nodding,  the  advifing  Baker  not  to  take  the  guinea  offered 
to  him  by  the  plaintiff;  beGdes,  the  apothecary  firft  propofed 
fending  for  Baker :  the  plaintiff  was  in  no  pain  before  they  ex- 
tended his  leg,  and  he  only  fent  to  Stapleten  to  have  the  bandage 
taken  off.  The  Lord  Chief  Jullicc  afked  the  jury  whether  they 
intended  to  find  the  damages  againft  bot{i  the  defendants  ?  And 
they  found  500/.  againft  them  jointly ;  and  he  faid  he  was  well 
fatisfied  with  the  verdidh 

It  was,  howevsr,  afterwards  .moved,  that  the  verdift  ought  to 
be  fet  afide,  becaufe  firft,  the  a&iori  was  upon  a  joint  contract, 
and  there  was  no  evidence  of  a  joint  undertaking  by  both  the 
defendants:  the  plaintiff  fent  for  Stapleton  to  take  ofPthe  bandage, 
who  declined  doing  it,  and  faid,  "  I  do  not  underftand  this 
«  matter,  you  muft  fend  for  a  furgeon;"  accordingly  Mr.  Baker 
was  fent  for,  who  entered  upon  the  buGnefs  as  a  furgeon  uncon- 
nected with  Stapleton.  adly,  It  was  objected  that  the  evidence  • 
given  did  not  apply  to  this  adion,  which  was  upon  a  joint  con- 
tra& :  the  evidence  was,  that  the  callous  of  the  leg  was  broke 

B  b  4  without 
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without  the  plaintiff's  confent;  bat  there  was  no  evidence  of  ig* 
norance,  or  want  of  (kill,  and  therefore  the  adion  ought  to  have 
been  rrefpafs  vi  ft  armu,  for  breaking  the  plaintiff's  leg  without 
his  confent. 

But  the  Court,  without  hearing  the  CQunfel  on  the  other  fidca 
refufed  the  rule,  and  gave  judgment  for  the  plaintiff.    They 
faid :  "  It  is  obje&ed  firft,  that  this  is  laid  to  be  a  joint  un- 
dertaking, and  therefore  it  ought  to  be  proved,  and   we   aig 
of  opinion  that  it  ought :  the  queftion  therefore  is,  whether  there 
is  any  evidence  of  a  joint  undertaking?    We  are  of  opinion 
there  is;  Mr.  fyapletQM  declines  a&ing  alone*  but  in  concurrence 
with  Mr.  Baker.     1  his  appears  in  evidence,  and  is  fufficient,  for 
there  is  no  occafion  to  prove  an  exprefs  joint  contrad,  promife 
or  undertaking.     When  an   offer  is  made  to  Baker  of  a  guinea, 
Stapleto*  fays,  you  had  better  be  paid  all  at  laft  :  they  both  attended 
plaintiff  together  every  time,  and  Stapleton   faid,  we  have  con- 
futed and  done  for  the  bed*:  when  the  plaintiff  complained  of 
what  they  had  done,  Stapleton  confidered  himfelf  as  one  of  the 
perfons  to  join  in  the  cure  of  the  leg,  for  he  put  his  hand  on  the 
knee  when  Baker  nodded,  and  then  the  bone  cracked;   he  is  the 
original  perfon  aiding  in  this  matter,  and  there  is  no  ground  for 
this  objedion.    When  we  confider  the  good  chara&er  of  Baker > 
we  cannot  well  conceive  why  he  afted  in  the  manner  he  did  ; 
but  many  men,  very  ikilful  in  their  profeflion,  have  frequently 
a£ted  out  of  the  common  way,  for  the  fake  of  trying  experi- 
ments*   Several  of  the  witnefles  proved,  that  the  callous  formpdt 
and  that  it  was  proper  to  remove  the  plaintiff  home ;  that  he  was 
free  from  pain,  and  able  to  walk  with   crutches.    We  cannot 
conceive  what  the  nature  of  the  iqftrument  made  ufe  of  is :  why 
did  Baker  put  it  on  when  he  faid,  that  plaintiff  had  fallen  into 
good  hands ;  and  when  the   plaintiff  only  fent  for  him  to  take 
oft  the  bandage  ?     It  (eems  as  if  Mr.  Baker  wanted  to  try  an  ex- 
periment with  this  new  inftrument.     adly,  It  is  objeflcd,  that 
this  was  not  the  proper  adion,  and  that  it  ought  to  have  been 
trefpafs  vi  et  armh.    In  anfwer  to  this,  it  appears,  from  the  Evi- 
dence of  the  furgeons,  that  it  was  improper  to  difunite  the  cal- 
lous without  confent ;  this  is  the  ufage  and  law  of  furgeons  ) 
then  it  was  ignorance  and  unfkilfulnefs,  in  that  very  particular, 
tp  do  contrary  (o  the  rule  of  the  profeffion;  what  nofurgeor* 
ought  to  have  done j  and,  indeed,  it  is  reafonable  that  a  patient 

(hocild  be  told  what  is  abput  to  be  done  to  him,  that  he  may  take 

courage 
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courage,  and  put  himfelf  in  fuch  a  fituation  as  to  enable  him  to  - 
undergo  the  operation.    It  was  alfo  objeded,  this  verdi&  and  re- 
covery cannot  be  pleaded  in  bar  to  an  a£tion  of  trefpafs  vi  e$ 
armis,  to  be  brought  for  the  fame  damage }  but  we  are  clear  of 
opinion  it  may  be  pleaded  in  bar.     That  the  plaintiff  ought  to  re- 
ceive a  fatisfa£Hon  for  the  injury,  feems  to  be  admitted  ;  but  then, 
it  is  faid^  the  defendants  ought  to  have  been  charged  as  trefpafiers 
$*  it  armis.    The  Court  will  not  look  with  eagle's  eyes  to  fee 
whether  the  evidence  applies  cxa£Hy  or  not  to  the  cafe,  when  they 
can  fee  the  plaintiff  has  obtained  a  verdift  for  fuch  damages  as  ha 
deferves,  they  will  eftablift  fuch  verdi£t  if  it  be  poffible.  For  any 
thing  that  appears  to  the  court,  this  was  the  firft  experiment  made 
with  this  new  inftrument  j  and  if  it  was,  it  was  a  rafli  adion, 
and  he  who  afts  raflily  ads  ignorantly :  and  although  the  de- 
fendants in  general  may  be  ftilful  in  their  refpe£Uve  profefiions  as 
any  two  gentlemen  in  England^  yet  the  court  cannot  help  faying, 
that  in  this  particular  cafe  they  have  afted  ignorantly  and  unJkil- 
fully,  contrary  to  the  known  rule  and  ufage  of  furgeons." 

4*  By  Phjficiam.']    A  phyfician*  cannot  maintain  an  a&ion  for 
his  fees. 

Thus,  in  the  cafe  of  Cborhy  vt  Bt/cot,  (m)  executor,  which  was 
in  action  of  ajfum^fit  for  fees  for  attending  for  a  confiderable  time 
pn  the  defendant's  teftator,  who  lived  at  fome  little  diftance  from 
the  town  of  Doncafter,  where  the  plaintiff  refided  j  and  the  evidence 
was,  that  2t*Doncafterf  and  its  neighbourhood,  there  was  no  cer- 
tain rule  about  fets,  but  the  general  pra&ice  was  for  a  phyfician 
to  receive  two  guineas  a  week  for  his  attendance.  At  the  trial,  the 
plaintiff  obtained  a  verdift.  But  a  motion  was  afterwards  made 
to  fet  afide  this  verdi&  and  a  rule  rtifi  was  obtained,  on  the 
ground  that  no  aftion  lay  for  a  phyfician's  fees  any  more  than  for 
a  barrifter*6. 

Upon  (bowing  caufe  againft  this  rule  it  wat  obferved,  that 
though  this  point  "had  been  ruled  feveral  times  at  nifi prius  againft 
fuch  a  claim,  yet  it  had  never  been  folemnly  decided ;  nor  was  there 
^ny  authority  in  the  books  for  putting  the  claim  of  a  phyfician's 
fees  upon  the  fame  footing  as  tnofe  of  a  barrifter.  In  the  latter 
f3&  |t  might  originally  have  been  proper  that  no  temptation  fliouid 

(m)  4  Term  Rip.  317. 

be 
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be  held  out  to  countenance  injuftice :  but  in  the  former  irwould 
be  equally  impolitic,  that  thofe  who  were  frequently  put  to  ex- 
pence  in  attending  patients  at  a  diftance,  and  who  are  liable  to 
make  reparation  to  thofe  who  may  fuffer  by  their  want  of  fkill,, 
{hould  not  be  certain  of  a  juft  and  honourable  reward.  The  re- 
gulation with  regard  to  barrifters,  16  founded  on  grounds  of  pub- 
lic policy,  as  appears  by  the  paflage  in  Tacitus,  to  which  Mr.  J. 
Blackftone  (n)  refers ;  but  they  are  totally  inapplicable  to  the  cafe 
of  phyficians.  And  in  that  very  paflage  in  Tacitus  it  is  taken  for 
granted  that  the  latter  were  entitled  to  a  remuneration,  becaufe 
their  fituation  was  diffimilar  to  that  of  advocates.  Befides,  in  this 
cafe,  there  is  an  additional  reafon  why  the  plaintiff  (hould  recover, 
as  there  is  understood  to  be  a  general  ftipulated  acknowledgement 
for  a  phyfitian's  attendance  at  the  place  where  this  tranfa&ion 

arofe.  , 

But  the  Court  determined,  that  the  a£tion  could  not  be  main- 
tained.  And  Lord  Kenyon,  Ch.  J.  faid :  "  I  remember  a  learned 
controverfy  fome  years  ago  as  to  what  defcription  of  perfons  were 
intended  by  the  Medici  at  Rome ;  and  it  feemed  to  have  been 
clearly  eftablifhed  by  Dr.  Mead,  that  by  thofe,  were  not  meant 
phyficiaqs,  but  an  inferior  degree  amongft  the  profeflbrs  of  that 
art,  fuch  as  anfwer  rather  to  the  defcription  of  furgeons  amongft 
us;  but  at  all  events  it  has  been  underftood  in  this  country  that  the 
fees  of  a  phyfician  are  honorary,  and  not  demandable  of  right. 
And  it  is  much  more  for  the  credit  and  rank  of  that  honourable 
body,  and  perhaps  for  their  benefit  alfo,  that  they' (hould  be  fo 
confidered.  It  never  was  yet  heard  of  that  it  was  neceffary  to 
take  a  receipt  upon  fuch  an  occafion.  And  I  much  doubt  whe- 
ther they  themfelves  would  not  altogether  difclaim  fuch  a  right 
as  VBOuld  place  them  upon  a  lefs  refpe&able  footing  infociety  than 
that  which  they  at  prefent  hold." 

.  5.  By  CeunfeL]  A  counfel  can  maintain  no  a&ion  for  his  fees  ; 
for  they  arc  faid  to  be  (0)  given  not  as  locatio  vel  condutlio^  but  as 
quiddam  honorarium  ;  not  as  a  falary  or  hire,  but  as  a  mere  gratuity 
which  a  counfellor  cannot  demand  without  doing  wrong  to  his 
reputation*:  as  is  alfo  laid  down  with  regard  to  advocates  in  the 

(n)  3  Bl  Com.  289.  (0)  3  BL  Com.  28.     2  Atk.  332.     SeJ 

vide  z  Leon.  in.     Cro.  Eliz..  59. 

civil 
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civil  law,  whofe  honorarium  was  directed  by  a  decree  of  the  fe- 
nate  not  to  exceed  in  any  cafe  ten  thoutmd  f eft  trees,  or  about  8o/« 
of  Englilh  money.  So  no  ad  ion  will  lie  againft  a  barriftcr  for 
negligently  and  unfkilfully  fettling  a  bill  in  chancery.* 

<S.  By  Attornies  and  Solicitors.']  The  remedy  given  by  law  to  an 
attorney  or  folicitor  for  the  recovery  of  his  bill  of  cods,  is  an 
action  of  indebitatus  affumfjit.  But  by  the  S;at.  3.  Joe.  1 .  c.  7./.  1 . 
It  is  enacted,  "  that  all  attornies  and  fo lienors  {hall  give  a  true 
"  bill  unto  their  mailers  or  clients,  or  their  afligns,  of  all  charges 
"  concerning  the  fuits  which  they  have  for  them,  fubferibed  with 
"  their  hands  and  names,  before  fuch  time  as  they  or  any  of  them, 
€f  {hall  charge  their  clients,  with  any  the  fame  fees  or  charges.1* 
Upon  this'ftatute  it  was  decided  to  be  a  good  plea,  to  an  action 
brought  by  an  attorney  for  his  fees,  that  no  bill  had  been  delivered 
to  the  defendant,  (/>)  or  the  ftatute  might  have  been  given  in  evi- 
dence, on  non  affumpfit.  (q)  But  if  an  attorney  had  delivered  his 
bill  to  the  defendant,  after  the*  arreft  and  before  the  bill  filed,  it 
was  well  enough  :  (r)  and  this  ftatute  did  not  extend  to  attornies 
in  inferior  courts,  but  only  to  thofe  in  the  courts  at  Weftmin^ 
Jler.  (/)  It  fhould  alfo  feem,  that  an  attorney's  bill  ceuld  not  have 
been  taxed  unlefs  an  action  was  depending  thereon,  (/)  nor 
without  bringing  the  amount  of  it  into  court,  (u) 

To  remedy  thefe  manifold  inconveniences,  it  was  enacted  by 
the  ftatute  2.  Geo.  1.  c.  23.  /  23.  (made  perpetual  by  the  30. 
Geo.,2.c.  19./  75.)  that  "  no  attorney  of  the  Court  of  King/ 
Bench)  Common  Pleas ^  or  Exchequer  ^  &c.  nor  any  folicitor  in 
Chancery  &c.  (hall  commence  or  maintain  any  action  or  fuit,  for 
the  recovery  of  any  fees,  charges,  or  difburfements,  at  law,  or  in 
equity  until  the  expiration  of  one  month  or  more,  after  fuch  at- 
torney or  folicitor  refpectively,  fhall  have  delivered  unto  the  par- 
ty or  parties  to  be  charged  therewith,  or  left  for  him,  her,  or 
them,  at- his,  her,  or  their,  dwelling  houfe  orlaft  place  of  abode,  (v) 
a  bill  of  fuch  fees,  charges,  and  difburfements,  (w)  written  in  a 
common  legible  hand,  and  in  the  Englifh  tongue  except  law 
terms  and  names  of  writs,  and  in  words  at  length,  except  times 

r 

*  Fell  v.  Brown,  Peake'e  Co*.  N.  P.  96,  ei  vide  ante  86. 
U)  3  Keh.   118    514.     T.Raym.i+s.     3  Salk.    19.  S.   C.     But  fee 
Carth   57.     1  Show.  4$.  (?)    1  £/*?«/ 338.    Bui.  N.  P.  145. 

(r)   1  Lil.   P.  R.   145.      Bui  fee  1  Sfra.  633.  f     (/)  Carth.  147. 

I  Show. 96.  1  Salk.  86.  S.  C.  (I)   1  Salk  332.  («)  2  Ve%. 

451,  2.  (v)  Leaving  it  at  the  compting  houfe  is  not  luffictenU 

3B01.  &PuI.  343.    4^£*£fM5-i»        («0  Birnei,  243.    Id.  1^3. 
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and  Aims ;  which  bill  (hall  be  fubferibed  with  the  proper  hand  of 
fuch  attorney  or  folicitor  rcfpeckively." 

"  And  upon  application  of  the  party  or  parties  chargeable  by 
fuch  bill,  or  of  any  other  perfon  in  that  behalf  authorized,  unto 
the  Lord  High  Chancellor^  or  Mafier  of  the  Rolls  %\ox  unto  any  of  the 
courts  aforefaid,  or  unto  a  judge  or  baron  of  any  of  the  faid 
courts  refpe&ively,  in  which  the  bufinefs  contained  in  fuch  bill, 
or  the  greateft  part  thereof  in  amount  or  value  (hall  have  been 
tranfa£ted ;  (x)  and  upon  the  fubmiffion  of  the  faid  party  or  par- 
ties, or  fuch  other  perfon  authorized  as  aforefaid,  to  pay  the  whole 
fum,  that  upon  taxation  of  the  faid  bill  (hall  appear  to  be  due,  to 
the  faid  attorney  or  folicitor  refpe&itely 5  it  (hall  and  may  be 
lawful  for  the  faid  Lord  High  Chancellor,  Mafter  of  the  Rolls%  or 
any  of  the  courts  aforefaid,  or  for  any  Judge  or  Baron,  of  any  ol 
the  faid  courts  refpe&ively,  and  they  are  hereby  required,  to  refer 
the  faid  bill,  and  the  faid  attorney's  or  folicitor' $  demand,  there* 
upon,  although  no  action  or  fuit  (hall  be  then  depending  in  fuch 
court,  touching  the  fame,  to  be  talced  and  fettled  by  the  proper 
officer  of  fuch  court,  without  any  money  being  brought  into  th* 
faid  court  for  that  purpofe  :  and  if  the  faid  attorney  or  folicitor, 
or  the  parties  chargeable,  by  fuch  bill  refpeftively,  having  due  no- 
tice, (hail  refufe  or  neglect  to  attend  fuch  taxation,  the  faid  officer 
may  proceed  to  tax  the  faid  bill  ex  parte;  pending  which  reference 
and  taxation,  no  a&ion  (hall  be  commenced,  or  profecuted  touch- 
ing the  faid  demand." 

"  And  upon  the  taxation  and  fettlement  of  fuch  bill  and  de- 
mand, the  faid  party  or  parties  (hall  forthwith  pay  to  the  faid  at- 
torney or  folicitor  refpecUvely,  or  to  any  perfon  by  him  au- 
thorized to  receive  the  fame,  that  (hall  be  prefent  at  the  faid  tax- 
ation or  otherwife  unto  fuch  other  perfon  or  perfons,  or  in  fuch 
manner,  as  the  refpe&ive  courts  aforefaid  (hall  direct,  the  whol$ 
fum  that  (hall  be  found  to  be  or  remain  due  thereon :  which  pay- 
ment (hall  be  a  full  difcharge  of  the  faid  bill  and  demand,  and  in, 
default  thereof,  the  faid  party  or  parties  (hail  be  liable  to  an  attach* 
ment  or  procefs  of  eontempt,  or  to  fuch  other  proceedings,  at  the 
election  of  the  faid  attorney  or  folicitor,  as  fuch  party  or  parties 
was  or  were  before  liable  unto." 

"  And  if  upon  the  faid  taxation  and  fettlemtnt,  it  (hall  bt  found 
that  fuch  attorney  or  folicitor,  (hall  happen  to  have  been  overpaid, 

(*)  1  Soli.  89.    But  fee  a  Barnard  iSz.  Barnes  i?*. 
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then  the  faid  attorney  or  folicitor  refpe&ively,  fliall  forthwith  re- 
fund, and  pay  unto  the  party  or  parties  entitled  thereunto,  or  to 
any  perfon  by  him,  her,  or  them,  authorized  to  receive  the  fame* 
if  prefcnt-at  the  fettling  thereof,  or  otherwife  unto  fuch  other 
perfon  or  perfons,  or  in  fuch  manner,  as  the  refpe&ive  courts 
aforefaid  fliall  dired,  all  fuch  money  as  the  faid  officer  (hall  certi* 
f y  to  hare  been  fo  overpaid  \  and  in  default  thereof,  the  faid  at* 
torney  or  folicitor  refpe&ivcly  lhall  in  like  manner  be  liable  to  an 
attachment  or  procefs  of  contempt,  or,  to  fujch  other  proceedings, 
at  the  eleSion  of  the  faid  party  orjparties,  as  he  would  have  been 
fubjeft  unto  if  that  a&  had  not  been  made/' 

"  And  the  faid  refpe&ive  courts  are  thereby  anthorifed,  to 
award  the  coils  of  fuch  taxations  to  be  paid  by  the  parties  accord- 
ing to  the  event  of  the  taxation  of  the  bill  \  that  is  to  fay,  if  the 
bill  taxed  be  lefs,  by  a  Gxth  part,  than  the  bill  delivered,  then  the 
attorney  or  folicitor,  is  to  pay  the  cofts  of  the  taxation  \  but  if  it 
fliall  not  be  lefs,  the  court,  in  their  difcretion,  fliall  charge  the  at* 
torney  or  client,  in  regard  to  the  reafonahlenefs  or  unreafonablo 
nefs  of  fuch  bill." 

But  by  the  12  Geo,  a.  c.  13./  5.  it  is  ena&ed,  "  that  it  fliall 
and  may  be  lawful  to  and  for  every  attorney,  clerk  in  court,  and 
folicitor  to  write  his  bill  of  fees,  charges,  dilburfements,  with 
fuch  abbreviations  as  are  now  commonly  ufed  in  the  Englijb  lan- 
guage, any  thing  in  any  former  law  to  the  contrary  notwithftand* 
ing."  And  by/  6.  "  the  faid  aQ  of  the  fecond  year  of  His  prefenC 
Majefty,  for  the  better  regulation  of  attornies  and  folicitors,  or 
any  claufe,  matter,  or  thing  therein  contained,  fliall  not  extend  to 
any  bill  of  fees,  charges,  and  difburfements,  due  from  any  attorney 
or  folicitor,  to  any  other  attorney  or  folicitor,  or  clerk  in  court, 
but  every  fuch  attorney,  folicitor,  or  clerk  in  court  may  ufe  fuch 
remedies,  for  the  recovery  of  his  fees,  Charges,  and  difburfements, 
againft  fuch  other  attorney  or  folicitor,  as  he  might  have  done  be* 
fore  the  making  of  the  faid  aft." 

Upon  the  latter  claufe,  there  is  a  cafe  in  the  reports,  fy)  where 
a  judge  of  the  Court  of  King's  Bench  having  made  an  order,  to  re- 
fer an  agent's  bill  to  be  taxed,  and  the  mafter  not  having  obeyed 
it,  the  court  was  applied  to,  and  held  that  the  ofder  was  irregular  ; 
the  mafter  declaring,  that  he  had  never  taxed  a  bill  for  agency* 
But  it  is  now  the  uniform  pr a 61  ice  of  both  courts,  (z)  to  rei>r  an 

#  (y)  1  Wi*f  266.  '*.)  Doug.  190,  2<?e.  and  the  caics  there 

ciicd  in  nolle,  Groom  <v.  Symond^  AISS   lidd  true.  aSi.  3 d.  BJ. 
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agent's  bill  to  be  taxed,  upon  the  defendant's  bringing  into  court 
the  fom  claimed  by  the  plaintiff.  It  is  not  neceflary  however  that 
fuch  a  bill  fhould  be  figned  or  delivered,  before  the  commence- 
ment of  an  action,  {a)  And  where  bufinefs  has  been  done  by  an 
an  attorney  for  a  client  who  afterwards  becomes  himfelf  an  attor- 
ney, the  former  need  not  deliver  a  bill  figned,  in  order  to  recover 

his  cofts.  (b) 

* 

r 

If  the  whole  bill  be  for  conveyancing,  it  cannot  be  taxed,  (c) 
Bat  if  any  part  of  an  attorney's,  bill  be  for  bufinefs  done  in  court, 
the  bill  mud  be  delivered  a  month  before  the  action  is  brought^ 
otherwife  the  plaintiff  cannot  recover,  (d)  And  where  an  attorney 
had  delivered  two  Separate  bills,  one  of  which  was  for  tees  and  dif* 
burfements  in  caufes,  and  the  other  for  making  conveyances,  a 
rule  was  made  for  taxing  both.  (?)  And  fo,  where  it  was  moved 
.  that  the  mailer  might  be  directed  to  tax  thofe  articles  in  an  at- 
torney's bill,  which  related  to  conveyancing  and  parliamentary 
bufinefs,  the  reft  being  for  management  of  caufes  in  the  Court  of 
King's  Bench,  Lord  Mansfield  faid,  there  was  no  doubt  but  the 
matter  might  tax  the  whole ;  that  he  recollected  a  cafe,  where 
the  fees  paid  to  a  proctor  for  bufinefs  done  in  the  Ecclejsafticai 
Court)  made  part  of  the  bill;  and  it  was  determined,  that  as  the 
whole  bill  had  been  referred  to  the  matter,  he  might  tax  that  part 
of  it.  (/)  The  court  will  refer  an  attorney's  bill  to  be  taxed, 
though  all  the  bufinefs  was  done  at  the  quarter  feffions ;  (g)  and 
in  fuch  cafe  an  action  cannot  be  maintained,  for  the  amount  of 
the  bill,  unlefs  it  be  figned  and  delivered  a  month  before  the 
bringing  of  the  aclion.  (b) 

Where  it  is  neceflary  to  deliver  a  bill  of  cofts,  it  mud  be  left 
with  the  client,  and  not  taken  back  again.  (/)  But  it  is  not  necef- 
fary  for  the  executor  or  adminiftrator  of  an  attorney  to  deliver  a 
bill  of  cods,  for  bufinefs  done  by  his  teftator  or  inteftate,  before 
the  commencement  06  an  action  *,  (I)  the  ftatute  a  Geo.  2.  c.  13. 
/  23.  being  confined  to  actions  brought  by  the  attorney  himfelf 

(a)  Doug.  199.  in  notis.     PealSs  cat.  N.  P.  1,  2.    1  Eft>.  Rep.  211 
(b)   i  Efp.  Rep.  420.  (c)  Tid(Ts  Prac.  2B1.  (d)  6  Ten*. 

Rep.  64,5.  and  fee  Peake's  eat.  N.  P.  102.  3  Efp.  Rep.  14$.  2  Bat. 
fcf  fu/343.  {e)  Say.  Rep.  233.     Tidd.  Prac.  2K2. 

(/)  Doug.  199.  in  notis.  (g)  4  Term  Rep.  496.  But  fee  Id.  124. 

(h)  5  Term  Rep.  694.   1  Efp.  Rep.  137.  S.  C.  (i)   1  H.  BL  ayo. 

(k)   i  Barnard,  K  B.  433.     AnJr.  276.     Caf,  Pr.  C.  B  5*. 

and 
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and  not  extending  to  his  perfonal  representatives.  And  in  the 
court  of  Gommon  Pleas,  they  will  not  fuffer  fuch  bill  to  be  taxed ;  (/) 
but  irl  the  court  of  King's  Bqich  it  is  otherwife ;  (m)  for  there, 
the  bill  may  be  referred  to  be  taxed,  on  the  defendant's  undertak- 
ing to  pay  what  is  due.  * 

An  attorney  delivered  his  bill,  and  after  his  death  application 
was  made  to  tax  it,  and  above  a  fixth  part  was  taken  off,  it  was 
moved  that  the  executrix  might  pay  the  cofts,  but  the  court  hold 
file  could  not;  for  the  words  of  the  aft,  2  Geo.  2.  c.  23./  23. 
impofe  them  upon  the  attorney,  or  folicitor  only,  and  the  execu- 
trix, is 'not  to  blame,  if  (he  ftand  upon  his  bill,  or  make  out  ono 
from  his  books,  (n) 

Before  an  attorney's  bill  has  been  fettled  and  paid,  it  may  be 
taxed  as  a  matter  of  courfe,  at  any  diftance  of  time.  (0)    But  af- 
ter it  has  been  fettled  and  paid,  and  the  payment  has  been  long 
acquiefced  Under,  the  court  will   not  refer  it  to  be  taxed  as  a 
matter  of  courfe.  (p)    So  where  a  bond  had  been  given  for  the 
debt  five  years  before,  and  the  vouchers  had  been  delivered  up, 
the  court  would  not  refer  the  bill  to  be  taxed ;  faying  an  attorney 
at  this  rate  could  never  be  fafe.  (q)     And  it  is  a  general  rule  that 
an  attorney's  bill  cannot  be  taxed  at  the  trial  of  an  aclion  brought 
upon  it,  nor  after  verdict ;  (r)  for  if  the  bufinefs  was  really  done 
(which  mud  be  proved'at  the  trial,)  the  delay  of  the  defendant  for 
more  than  a  month,  in  objecting  to  the  quantum,  is  an  admiffion 
•    that  he  thinks  it  to  be  reafonable.     But  though  an  attorney's  bill 
has  been  fettled  and  paid,  yet  the  court  under  fpecial  circum- 
ftances,  will  refer  it  to  be  taxed  ;  for  the  client  may  by  affidavit 
(hew  that  the  bufinefs  charged  was  never  performed,  or  that  the 
charges  are  fraudulent :  and  where  that  is  the  cafe,  neither  pay- 
ment, or  a  releafe,  -nor  a  judgment  for  the  money  due,  will  pre- 
clude the  court  from  having  the  bill  taxed,  (x)     It  may  alfo  be 
taxed,  though  there  was  a  fpecial  agreement,  between  the  attor- 
ney and  his  client  •,  that  the  former  fliould  be  paid  for  his  time, 
at  a  certain  rate  by  the  day,  befides  his  expences  *,  (r)  or  though 

(/)  Parties  119,  lit       {m^  1  Salt.  F9.  1  Stra.  ic$6.  Say  Cofls,\2^  £. 
(n)  z  Stra.  10 $/5.      Sty.  Co/It.  $27.  (0)    TidtVs  Prae.  2«*. 

\p)  Ibid.     Doug.  199.        {q)   Caf  Pr.  C.  B.  109.     Pr.  R.-g    37.  S.  C. 
But  fee  i.  Bamnrd  144,  $.  (r)   Doug  199.      Tidi't  Prac  284. 

(s)  Is  Jits,  Prac    28).      Kt)  Scy.  Cofts   52 1.  2  Barnard  K\  B.  164.  contra. 

he 
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he  has  obtained  a  warrant  of  attorney  from  his  client,  for  confeff- 
ing  judgment  for  the  money  due  upon  his  bill*  and  hat  entered 
•    UP  judgment  thereupon.  (*) 

The  ftatute  2  Geo.  2.  c.  23./  23.  only  requires  the  delivery 'of 
fe  bill,  for  the  bringing  of  an  aftion,  and  therefore  though  an  at- 
torney cannot  bring  an  a£tion  on  his  bill,  till  it  has  been  delivered 
a  month,  that  circumftance  is  not  neceffary  to  enable  him  to  fet  it 
off.  But  he  muft  not  produce  it  at  the  trial  by  furprize  :  it  is 
fufficient  in  fuch  cafe,  to  deliver  the  bill  time  enough  for  the 
plaintiff  to  have  it  taxed  before  the  trial.  (*)  The  delivery  of  a 
former  bill,  is  concJufive  evidence  againftan  tncreafe  of  charge  in 
a  fubfequent  bill,  on  any  of  the  items  contained  in  it,  and  ftrong 
prefumptive  evidence  againft  any  additional  items ;  but  if  there 
were  any  real  errors  or  omiffions  in  the  former  bill,  they  may  be 
rectified,  (y) 

Negligence  of  an  attorney  in  the  condu&  of  a  caufe,  cannot  be 
fet  up  as  a  defence  to  an  a&ion  on  his  bill  of  coils  in  that 
caufe.  (*) 

Though,  if  an  attorney  be  retained  to  profecute  or  defend  an 
"  i&ion  Or  perform  any  other  profeffional  bufinefs,  the  law  impliea 
a  contract  or  promife  on  his  part  that  he  will  ufe  due  diligence* 
ikill,  and  attention  \  and  if  he  is  guilty  of  any  grofs  negligence  or 
conduds  his  bufinefs  ignorantly  and  unfltilfully,  he  is  liablp  to  an 
a&ion  of  affumpfit  for  any  damage  his  client  may  fuftain  in  confer 
quence  thereof. 

Thus,  in  the  cafe  of  Rttfjhl  v.  Palmer,  (*)  which  was  an  a&ion 
of  ajfutnpftt  againft  the  defendant  he  being  an  attorney,  and  re* 
tained  by  the  plaintiff  to  profecute  an  a&ion  at  his  fuit  againft 
John  Stewart  in  the  court  of  Kings  Bench,  for  not  charging  the 
'latter  in  execution  in  due  time  according  to  the  rules  and  pra&ice 
of  that  court. 

The  caufe  was  firft  tried  before  Lord  Camden,  when  a  verdi£fc 
was  given  for  the  plaintiff  for  3000A  the  whole  debt,  by  his  lord* 
fliip's  dire&ion;  but  afterwards  a  new  trial  was  granted,  hit 
lordfliip  and  the  court  being  of  opinion  that  he  had  mifdire&ed 
the  jury,  in  telling  diem  they  ought  to  find  a  verdift  for  the 
whole  debt :  whereas  this  a&ion  founds  merely  in  damages,  and 

(u)  Say  CoJIs  312.      («)  Doug.  199.  in  not'u    1  Efo.  Rep.  499.  &  P. 
{y)  X  ifar.  &  Put.  49.         (*j  Tcmplcr  v.  M'Lachlan,  2  New  Rep. 
,   136.  {a)  2  Wiif  325. 

the 
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c  the  jury  ought  tt>  hare  been  left  at  liberty  to  find  what  damages 
they  thought  fit.     But  upon  the  fecond  trial,  the  jury  were  told 
they  might    find  what  damages  they  plcafcd,  and  accordingly 
only  found  50c/.  as  it  appeared  to  them  in  evidence,  that  Stewart 
was  not  totally  infolvent  *  and  againft  this  latter  *erdi&  the  counfel 
for  the  defendant  moved  for  a  new  trial  upon  the  ground  that  the 
defendant  had  not  been  guilty  of  any  negligence,  but  only  an  error 
in  judgment  in  the  couftru&ion  of  a  doubtful  point  of  pra&ice : 
for  the  rule  of  court  of  King*  Btncb  made  in  Trinity  term  in 
the  2d  year  of  Geo.  1.  touching  this  matter,  is  in  very  doubtful 
words,  viz.  "  If  any  plaintiff1  (hall  obtain  judgment  in  the  court 
"  here  in   any  aftion  againft  any  defendant  a  prifoner,   and 
u  (hall  not  charge  the  faid  defendant,  fo  in  prifon  remaining,  in 
-  "  execution,  upon  the  judgment  fo  obtained,  within  two  terms  next 
"  after  fuch  judgment  fo  had  and  obtained,  then  fuch  defendant, 
"  fo  in  prifon  remaining  (hall  have  leave  to  file  qommon  bail,  or 
"  to  fue  out  a  writ  of  fuperfedeas  for  his  difcharge  out  of  cuftody ;" 
that  from  the  words  of  this  rule  it  feems  as  if  the  plaintiff  had  two 
terms  next  after,  and  exclufive  of  the  term  wherein  judgment 
was  obtained  againft  the  prifoner  \  to  charge  him  in  execution  \ 
and  therefore  it  was  moved  in  behalf  of  the  defendant  that  judg- 
ment might  be  Aayed ;  for  two  reafons ;  firft,  becaufe  if  the  de- 
fendant Palmer  had  two  terms  exclufive  of  the  term  wherein  judg- 
ment was  obtained  againft  Stewart,  and  wherein  he  rendered  him- 
felf  to  prifon,  to  charge  Stewart  in  execution,  then  this  a&ion  is 
mifconceived  ;  and  idly,  although  the  meaning  and  conftru&ion 
of  the  faid  rule  be,  that  Mr.  Palmer  ought  to  have  caufed  Stewart 
to  be  charged  in  execution,  the  very  next  term  after  the  term 
wherein  judgment  was  obtained  againft  Stewart ,  and  wherein  he 
rendered,  himfelf ,  yet  the  words  of  the  rule  are  fo  doubtful  that  it 
-can  be  only  considered  as  an  error  in  judgment  in  Mr.  Palmer,  and 
4iot  a  negligence  in  the  duty  of  his  office  as  an  attorney.    Upon 
fcowing  caufe,  the  lord  chief  juftice  Wilms*  reported  that  feveraL 
eminent  pradifcts  were  examined  upon  the  trial  as  to  the  con- 
flru&on  and  pradice  upon  the  faid  rule,  who  faid,  that  of  late 
years  it  was  well  nnderftood,  that  a  perfon  furrendering  in  dif- 
charge  of  his  bail  after  judgment  muft  be  charged  in  execution 
the  very  next  term  after  fuch  fnrrender :  fome  of  them  faid  they 
beliered  this  was  not  univferfally  known*by  the  city  attornies,  and 
that  they  thought  that  it  was  an  omiffion  in  Mr.  Palmer $  proceed* 
issg  from  want  of  judgment,  and  not  from  any  wilful  negligence 
Vol,.  II.  Cc  in 
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in  regard  to  his  client  Mr.  RujfeU  John  Lambert,  TMlt.  Palmer96 
clerk,  fwore,  that  in  all  the  -time  he  had  fcrved  Mr.  Palmer  they 
never  had  one  render  after  judgment;  that  the  friends  of  Mr* 
Stewart  t  while  he  was  a  prifoner,  were  in  treaty  about  an  ac-  " 
commodation  with  Mr.  Rt/Jpll,  in  order  to  get  Stewart  difcharged, 
that  he,  Lambert,  before  ihc  end  of  Trinity  term,  in  the  fifth 
year  of  the  King,  propofed  to  his  matter,  Palmer ,  to  charge 
the  prifoner  Stewart  in  execution,  at  the  fult  of  the  plaintiff 
RujfeU  ;  but  Mr.  Palmer  then  informed  him,  (this  witnefs,)  that 
the  faid  parties  were  in  a  treaty  for  an  accommodation,  and  that 
he  believed  the  matter  would  be  ended  \  that  upon  a  fummons, 
beforeLord  Mansfield,  to  (how  caufe  why  Stewart  (hould  not  be 
difcharged  by  fuperfedeas,  Lord  Mansfield  thought  the  faid  rule 
did  not  extend  to  this  cafe ;  another  eminent  pra&ifer  was  called 
for  the  defendant,  and  faid,  that  upon  a  fummons  before  Mr. 
juftice  Fofier  in  1753,  upon  this  very  point  of  pra&ice,  that  the 
judge,  the  plaintiff,  had  two  terms  to  charge  a  prifoner  in 
execution,  cxclufive  of  the  term  wherein  >the  judgment  was 
obtained  againft  the  prifoner,  and  wherein  he  furrendered  himfelf. 

Sed  per  curiam  :     "   We  are  ail  of  opinion,    that  this  .a&ion 
is   well    conceived,    and    lies    againft    Mr.   Palmer    for    negli- 
gence ;  and  we  have  authority  to  fay,  that   Lord    Camden  is  of 
rhc   feme  opinion."     Judgment  was   accordingly   given  for  the 
plaintiff. 

In  the  cafe  of  Pitt  v.  Talden,  {b)  which  was  an  application  to 
the  Court  of  Kings  Bench  ag linft   an  attorney  for  negligence  for 
not  declaring  againft   a  defendant  in  due  time.     Lord  Mansfield 
faid  :  *<  That  part  of  the  profeflion  which  is   carried  on  by  at- 
tornies  is  liberal  and  reputable,  as  well  as    ufeful  to  the  publico 
when  they  conduct  themfelvcs  with  honour  and  integrity :  and : 
they  ought  to  be  prote&ed  where  they  a&  to  the  beft  of  their 
knowledge.    But  every«man  is  liable  to  error:  and. I  (hould  be 
very., for ry  that  it  (hould  be  taken  for  granted,  that  an  attorney  it 
anfwerable  for  every  error  or  miftake,  and  to  be  puniflied  for  it, 
by  being  charged  with  the  debt  which  he   was  employed  to. 
recover  i or  his  client  from  the.  pcrfon  who  (lands  indebted  to 
him.  * 

(*)  *Burr.2Qfa 

A  cottn- . 
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"  A  counfel  may  mlfake  as  well  as  an  attorney.  Yet  no  bite 
will  fay,  that  a  counfel,  who  has  been  miftaken,  fliall  be  chaTged 
with  the  debt.  The  counfel,  indeed,  is  honorary  in  his  advice* 
and  does  not  demand  a  t  fee :  the  attorney  may  demand  a  com- 
penfation.  But  neither  of  them  ought  to  be  charged  with  the 
debt  for  a  miftake.  Not  only  counfel,  but  judges  may  differ  or 
doubt*  ot  take  *  time  to  confider.  Therefore  an  attorney  ought 
not  to  be  liable,  in  cafes  of  reafonable  dotibt.  I  own  I  was 
alarrned  at  the  verdi£t  againft  Palmer.  Thtb  cafe  was  before 
me.  at  chambers*  where  it  was  Infifted  that  the  reafon  of  ndt 
charging  the  defendant  in  execution,  was  upon  account  of  a 
compromife  depending.  I  referred  theft  to  the  court ;  and 
the  court  thought  there  was  no  compromife  depending.  They 
had  no  doubt  upon  the  conftru&ion  of  the  rule." 

His  lordfhip  added,  (e)  «  That  Lord  Chief  Juftice  Wilmrt  told 
him,  that  at  the  fetting  out  of  the  caufe  againft  Palmer,  he 
thought  it  very  hard,  and  not  at  all  reafonable,  that  an  attorney 
fixmld  be  made  anfwerablc  for  the  debt*  upon  account  of  *  mere 
involuntary  undefigned  miftake  in  a  nice  point  of  practice ;  but  * 
afterwards  upon  the  examination  of  Mr.  P aimer9  %  clerk*  it  ap- 
peared that  Mr.  Palmer  QiowecWiim  a  memorandum  relating  to  a 
compromife  between* the  parties,  but  the  elctk  told  him*  "  That 
49  he  muft  neverthelefs  charge  the  defendant,  within  two 
"  terms."  Mr.  Palmer ,  however*  did  not  charge  him  within 
the  two  terms :  and  the  hope  or  apprehenfion  of  a  compromife 
was  pretended  to  have  been  the  caufe  of  not  doing  fo*  (and  it 
appeared  in  this  court  too*  that  Palmer  urged  the  apprehenfion 
of  a  compromife  as  an  excufe  for  his  delaying  to  charge  the  de- 
fendant in  execution.)  But  Lord  Chief  Juftice  Wilnwt  faid*  it 
appeared  upon  the  evidence,  in  the  latter  part  of  the  courfe  of  the 
caufe,  which  was  tried  before  him*  that  the  attorney  for  the 
plaintiff  had  offered  to  Mr.  P aimer %  that  if  he  Would  declare 
upon  his  honour,  "  That  the  hope  or  apprehenfion  of  a  corapro- 
"  mife  was  really  the  true  caufe  of  his  negie£Ung  to  charge  the 
"  defendant  within  time/1  the  plaintiff  would  ,  be  fatisfied  with 
fach  declaration  upon  his  word  and  honour.  This  Palmer  de- 
clined.   He  could  not*  (as  it  muft  be  fuppofed,  from  his  fejeA* 

(c)  Page  2063. 
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ife,)  make  foch  a  declaration,  confidently  with 

oar.    This  circumftance  changed  the  opinion  of 

Wi/mot,  which  before  this  evidence  was  given* 

ur  of  Palmer i  as  not  being  liable.     And  thereupon  he 

e  jury  upon  the  foot  of  a  culpable  negligence \  what  I 

ta  culpa  or  eraffa  negligentia." 

# 

^.  By  ProQors]  Fees  payable  to  prodors,  and  other  officers 
of  fpiritual  or  eftlefialtical  courts,  in  refpe&  of  bufinefs  done 
by  them  in  thofe  courts,  are  recoverable  at  common  law  by  aftion 
of  indebitatus  affumpjit  or  quantum  meruit%  and  not  by  fuit  in  the 
fpiritual  courts.  Thff  queition,  however,  has  been  much  litiga- 
ted, and  there  are  refolutions  both  ways  :  but  the  better  opinion 
fcems  to  be  that  fees  cannot  be  fued  for  in  a  fpiritual  court,  (d) 

8.  By  Commijfi oners  to  examine  Witnejfes.]     If  one  be  named  a 
■  commiffioner  to  eiamine  witnefles  in  a  caufe  depending  in  Chan* 

c>ry  or  Exchequer \  who  officiates  accordingly,  he  may  bring  an 
a&ion  of  affumpjit  for  his  labour  and  pains  *,  for  though  he  is  to  be 
confidercd  as  an  officer M  of  the  court,  yet  he  is  not  compellable 
to  attend  againft  his  will,  nor  docs  the  truft  repofed  th  him 
make  his  taking  a  reward  bribery,  for  the  party  is  to  take  care 
to-  name  fuch  as  will  ferve,  and  it  is  but  reafonable  it  (hould  be 
at  the  charge  of  him  for  whom  he  officiates.  (/) 

9.  By  an  Arbitrator.]  No  action  will  lie  for  bufinefs  done  as 
an  arbitrator,  unlefs  there  be  an  exprefs  promife  to  pay  him  a  fum 
of  money  for  his  trouble. 

Thus,   in  the  cafe  of  Virany%  executor,  v.  Wame{f)  which 

was  an  a£tion  of  afumpjit  for  work  and  labour  by  the  plaintiff's 

teftaror  in  his  life-time.  The  plaintiff's  counfel,  in  ftating  the 
cafe  to  the  jury,  faid,  that  the  a&ion  was  brought  to  recover  a 

ft 

(d)  Fide  Horton  v.  Wilfon,  i  Mod.  \6i.  Jobnfon  v.  Oxendcn, 
4  Mod.  a^4*Johnfon  v.  Lee,  5  Mod  13$.  Com.  Rep.  i8»  Gibs.  Cod. 
1015.  &£.  Ckrk  v.  Lee,  10  Mod.  261.  Pollard  v.  Gerard,  Ld.  /for.  703. 
Pearfon  v.  Campion,  Douv.  62Q. 

(e I  Stofcetd  v  Colli ngfon,  Cartb.  Z-S.Comb.iZ6. 

fum 
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fam  of  money  due  to  the  teftator,  for  ading  at  an  arbitrator  on 
the  part  of  the  defendant,  in  a  difpute  which  he  had  had  with 
his  partner. 

Lord  Kenyan*  Ch.  J. interrupted  him  by  fay  jng>that  he  conceived  the 
adtion  was  not  maintainable  :  that  the  appointment  of  an  arbitrator! 
was  not  of  fuch  a  nature  as  to  raife  a  demand  for  payment :  and 
that  he  (hould  tell  the  jury  that  his  opinion  was,  that  the  plain- 
tiff was  not  entitled  to  recover  any  thing,  unlefs  (he  could  prove 
an  exprefs  promife.     The  plaintiff  was  therefore  nonfuitcd. 

In  the  cafe  of  Hardrefs  v.  Proivd,  (g)  where  the  declaration 
ftated,  that  whereas  the  plaintiffs  at  the  injfance  and  requtfl  of  the: 
defendant  %  had  taken  pains  to  reconcile  differences  betwixt  tie  defendant 
and  J.  S.  and  others,  the  defendant  promifed  to  pay  to  the  plaintiff  1 00/. 
at  a  certain  day  :  and  for  this  fum  the  a£tion  was  brought.  It 
*was  objeflcd,  that  this  was  no  more  than  a  voluntary  curtefey  ; 
But  Glyrjy  Ch.  J.  held  e  contra ;  for  this  was  undertaken  at  the 
inftance  of  the  defendant,  and  here  was  a  continued  confidefation, 
though  the  pai  '8  taken  were  paft  ;  and  judgment  is  (aid  to  have 
been  given  nifi^  &c. 

10.  By  Clergymen.']     An  agreement  with  a  vicar  to  pay  him 
fo  much,  per  annum  for  preaching  is  good,  (b) 

So,  (i)  if  a  re&or  give  a  perfon  a  title  to  the  btfliop  by  which 
he  appoints  him  curate  of  his  parifli  church,  and  undertakes  to 
continue  him,  and  pay  him  a  falary,  "  till  he  (hall  be  otherwife 
*c  provided  of  fome  ecclefiaftical  preferment,  Or  for  fault  by  him 
"  committed,  lawfully  removed,"  the  refior  cannot  remove  him 
without  caufe  while  he  continues  re£tor  of  that  parifli ;  and 
the  curate  may  recover  his  (Upend  from  the  re£tor  by  a£tk>n 
of  affkmpfa  upon  the  title.  But  if  the  re£tor  is  hondjide  pre* 
fetred  to  another  living,  the  obligation  ceafes.  A  readerihip  is 
not  an  ecclefiaftial  preferment  within  the  meaning  of  fuch  a 
title!  * 

11.  By  Performers  on  the  Stage.]     An  a&ion  will  not  lie  for 
the  breach  of  an  agreement  "  to  dance  at  the  King's  Theatre  in 

(g )  %•  4^5-         (h)  Taylor  v.  Gay,  1  Sid.  409.  %  Kei.  477.  S.  C. 
(i)  Martin  v.  Hind,  Dong.  141.  Cvwp.  437. 
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the  Hay-marlet,  q*  at  fuch  other  place  as  the  plaintiff  fliould  ap* 
point/9  if  it  appear  that  no  licenfe  for  that  theatre  was  granted 
by  the  Lord  Chamberlain^  as  required  by  the  to  Geo.  2.  c.  38.,  and 
that  the  plaintiff  did  not  requeft  the  defendant  to  dance  at  any 
Other  place  which  was  licenfed. 

Thus,  in  the  cafe  of  Gallini  v.  Labor  it,  (k)  which  was  an  ac- 
tion of  ajjumpfit  upon  a  contract  by  which  the  defendant,  a 
foreigner,  undertook  to  come  over  to  England  in  order  to  dance 
ballets  at  the  Italian  opera  in  the  Hay-market,  called  the  King's 
Theatre^  or  at  fuch  other  place  as  the  plaintiff  fhould  appoint. 
The  defendant  never  came  at  all.  But  it  appeared  that  during 
the  time  for  which  the  defendant  had  engaged,  there  had  been 
no  licenfe  from  the  Lord  Chamberlain  for  the  Opera  Houfe,  though 
the  plaintiff's  company  had  exhibited'  dancing  entertainments 
there,  but  the  plaintiff  had  a  licenfe  for  performing  mufical  en- 
tertainments at '  a  houfe  in  Hanover  Square*  No  requeft,  how- 
ever, was  made  to  the  defendant  to  perform  there ;  nor  did  it 
appear  that  he  had  any  notice  that  the  plaintiff  had  fuch  a  li- 
cenfe. A  verdift,  however,,  was  given  for  the  plaintiff :  But  a 
motion  was  afterwards  made  to  the  court  of  King's  Bench  for  a 
rule  to  fet  afide  this  verdj&,  on  the  ground,  that  inafmuch  as* 
the  plaintiff  had  not  obtained  a  licenfe  from  the  Lord  Chamberlain 
to  perform  entertainments  of  the  ftage,  the  defendant  could  not 
be  bound  by  a  contrad  which  was  contrary  to  the  policy  of  the 
10  Geo.  2.  c.  2?.,  and  under  which  he  would  have  been  fubjeft 
to  heavy  penalties  and  punifliments  for  exhibiting  without  fuch 
licenfe.  If,  however,  the  dancers  at  the  Opera  Houfe  were  not 
confidcrcd  to  come  within  that  ftatute,  then  they  feH  within 
the  prohibitions  of  25  Geo.  2.  c.  36/.  2.  which  enacts,  "That 
"  every  place,  &c.  kept  for  public  dancing,  &c,  in  Lcndonand 
!*  Weftmin/ler,  &c.  without  a  licenfe  from  the  quarter  fti&on  * 
(hall  be  deemed  a  diforderly  place,"  and  perfons  found  therein 
may  be  puniflied.  And  further,  that  the  circymftance  of  the 
plaintiffs  having  another  houfe  licenfed  for  different  purpofes, 
could  not  avail  as  the  defendant  had  no  notice  of  any  other 
place  than  the  Opera  Houfe  communicated  to  him.  Again  ft  this 
fule  it  was  contended,  by  the  counfel  for  the  plaintiff,  that  as 
fhe  contraS  was  for  dancing  only,  it  did  not  fall  withtfFthe 
peaning  of  the  10  Gfo.  2.,  which  prohibits  "  ading,  reprefenu 

(i)  5  TermRtff.  84 J, 

«  ing 
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"  ing  and  performing  for  hire,  gain  or  reward  of  any  interlude, 
*c  tragedy,  comedy,  opera,  play,  farce,  or  other  entertainments 
<c  of  the  ftage,"  without  letters  patent  from  the  Sing,  or  licenfc 
from  the  Lord  Chamberlain.  All  thefe  terms,  they  contended, 
muft,  be  confined  to  written  performances,  or  fuch  as  were  ca- 
pable of  being  reduced  to  writing  \  becaufe  by  the  3d  feci  ion, 
where  the  fame  words  are  u4ed,  it  is  required,  €«  That  a  true 
"  copy  thereof  (hall  be  fent  to  the  Lord  Chamberlain ,  fourteen 
"  days,  aHeaft,  before  the  a&ing,  reprefenting  or  performing 
"  thereof."  Now  that  condition  cannot  apply  to  fuch  an  enter- 
tainment as  the  prefent ,  for  there  can  be  no  true  copy  of  a  dance. 
The  contract  does  not  even  fpecify  any  particular  fort  of  dance, 
which  might,  perhaps,  have  been  defcribed,  however,  inaccu- 
rately •,  but  it  is  for  dancing  generally.  Bcfides  tlie  contract  was 
not  confined  to  dancing  at  the  Opera  Houfe^  but  it  was  to  be  at 
any  place  where  the  plaintiff  chofe ;  arid  the  defendant  never 
gave  him  the  opportunity  ot  choofing  any  other  place  which  was 
lice n fed,  becaufe  he  never  came  at  all,  or  proffered  himfelf  to 
the  plaintiff.  Other  perfons,  with  whom  the  plaintiff  alfo  con- 
tracted in  the  like  manner,  have  recovered  againfl  him  the  amount 
of  their  falaries,  and  no  fuch  objection  was  allowed  to  avail  the 
plaintiff.  As  to  the  ftatute  of  the  25  Geo.  2.  c*  36.  it  does  not 
apply  to  this  cafe  ;  for  the  4th  feci  ion  exprefsly  provides  that  the 
aft  (hall  not  extend  to  the  Theatres  Royal  in  Drury-Lane  or 
Covent-Gardeti)  or  the  theatre  commonly  called  the  King's  Theatre 
in  the  Hay- market. 

But  Lord  Kenyotiy  Ch.  J.  faid,  €l  I  think  the  ftatute  of  the  10  Geo.i. 
does  extend  to  this  and  every  other  fpecies  of  ftage  enterrainment. 
The  words  arc  general ;  and  the  intent  of  the  legiflature  mani- 
fcftly  was  to  put  all  places  of  public  diverfion  under  the  control 
of  the  magiftracy.  The  claufe  requiring  a  copy  of  the  entertain- 
ment tabe  previoufly  given  to  the  Lord  Chamber lain ,  of  courfe  can 
only  apply  to  fuch  entertainments  as  are  recited  from  written 
performances  ;  and  was  intended  as  an  additional  check  againfl 
a  licentious  ufe  of  the  ftage.  Poflibly  the  notion  of  the  ftatutes 
being  confined  to  fuch  productions  may  have  arifen  from  the 
occafion  which  is  fuppofed  to  have  given  birth  to  it ;  and  which" 
wft  fome  plays  written  by  Mr.  Gay  and  others,  levelled  againfl 
the  exifting  adminiflration,  with  intention  of  bringing  it  iatp 
difrepute  with  the  people.  The  fubfcquent  ftatute  of  25  Geo.  2. 
puts  all  forts  of  places,  opened  for  pcrttic  diverfion  under  the  di- 

Cc  4  reel  ion 
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reftion  and  appointment  of  the  magiftratet  at  Jarge  ;  and  U  -ap** 
plicable  to  other  entainments  than  thofe  of  the  ftage.    The  €*• 
ception  in  the  4th  claufe  that  the  zQt  (hall  not  extend  to  the  Hay* 
piarhety  and  the  other  two  Royal  Theatres  was  inferted   on  % 
fuppofition  that  they  would  be  licenfed  ny  the  Lord  Chamberlain^ 
for  the  proTifo  goes  on  to  (ay,  u  Nor  to  fuch  performances  an4 
f€  public  entertainments,   as  (hall  be    carried  on  by  virtue  of 
f4  letters  patent,  or  licenfe  of  the  crown,  of  the  Lord  Cham* 
u  berlain"    But  the  legiflature  evidently  did  not  mean  to cacepf 
thefe  three  places,  unlefs  they  were  licenfed.    Under  the  former 
aft  no  entertainment  of  the  ftage,  of  which  dancing  is  one,  can 
be  exhibited  without  the  Lord  Chamberlain  %  licenfe  \  and  none 
having  been  obtained  in  this  cafe,  the  plaintiff*  cannot  call  upon  th$ 
defendant  for  the  breach  of  an  agreement  which,  without  fuch 
licenfe,  it  was  unlawful  for  him  to  execute*    As  to  the   circum- 
glance  of  other  performers  having  recovered  on  (imilar  agree- 
ments againft  the  plaintiff  for  their  falarjes ;   thofe  verdifts  are 
right,  for  being   engaged  to  the  plaintiff,  and  ready  to  execute 
the  agreement  on  their  part,  they  ought  not  to  fuffcr  becaufe  he 
did   not  obtain  a  ljcenfe,  which  it  was  hi*  buQnefs  $0  have 
procured/9 

Ajhhurft,  J.  faid :  "  The  legiflature  did  not  mean  by  the  (latute 
25  Geo.  2.  to  give  any  magic  virtue  to  the  walls  of  the  Opera. 
Houje  in  the  Hay-market,  but  merely  that  that  place,  which  was 
fuppofed  to  be  licenfed  by  the  Lord  Chamberlain,  need  not  have 
any  licenfe  from  the  other  magiftrates.  But  that  claufe  cannot 
extend  to  the  Opera  Houfe,  unlefs  it  be  fo  licenfed/' 

Butler,  J.  "  As  to  the  argument  drawn  from  the  words  of  the 
agreement,  that  the  defendant  was  bound  to  dance  at  any  other 
place  befide  the  Haj-marlet  theatre  which  the  plaintiff  fhould 
appoint  \  it  muft  be  obferved,  that  all  the  evidence  points  to 
fhat  place  alone*  If  the  plaintiff  had  wiflied  the  defendant  to 
dance  ejfewhere,  he  ought  to  have  given  him  notice  pf  it :  but 
the  -only  place  fpecifically  mentioned  in  the  agreement  is  the 
Hay-market  theatre,  and  it  does  not  appear,  that  the  plaintiff 
required  the  defendant  to  dance  in  any  pther  place.9' 

12.  By  Proprietors  of  Stage-coaches  and  Pofl-cbaifcs  to  cany 
fdjf'ngers,  {&«]  A  perfon  paying  the  whole  fare  of  a  ftage* 
coach,  may  take  his  place  therein  at  any  ftage  of  the  journey  \ 
|^t  not  fo  if  he  maJtcs  a  de4>fit  of  half  the  fare  only* 
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.  Thus,  in  the  cafe  of  Ker  v.  Mountain,  (/)  which  was  an  aAioQ 
againft  the  defendant  a«  proprietor  %of  a  dage-coach,  it  was 
ruled  by  Lord  Kenyan,  that  if  a  perfon  takes  a  place  in  a  liagc- 
coach,  and  pays  at  the  time  only  a  depofit  as  half  the  fare  for 
example,  and  is  not  at  the  inn  ready  to  take  his  place  when  the 
coach  is  fetfing  off,  that  the  proprietor  of  the  coach  is  at  liberty 
to  fill  up  his  place  with  another  pafTenger ;  but  if  at  the  time 
of  taking  his  place,  he  pays  the  whole  of  the  fare,  in  fuch  cafe 
the  proprietor  cannot  difpofe  of  his  place,  but  he  may  take  k  at 
*ny  ftagc  pf  the  journey  he'  thinks  fit. 

The  proprietors  of  a  mail-coach  are  anfwerable  for  any  in- 
jury happenning  to  a  paffenger  through  the  mifconduS  of  their 
driver. 

Thus,  in  the  cafe  of  White  v.  Bouhon  and  others,  [m)  which 
was  an  a&ion  againft  the  defendants,  who  were  proprietors  of 
the  Chefler  mail-coach,  for  the  negligence  of  the  driver,  by 
reafon  whereof  the  coach  was  overturned,  and  the  plaintiffs  arm 
broken.  The  aft  ion  was  in  ajfumpftt ;  the  declaration  dated, 
that  the  defendants  were  proprietors  of  the  coach,  and  that  is 
confederation  the  plaintiff  had  paid  them  three  guineas  for  his 
Carriage,  they  undertook  to  carry  him  fafely. 

'^he  counfel  for  the  defendant  fubmitted  that  the  proprietors 
-  of  a  mail-cpgch  were  not  anfwerable  for  the  negligence  of  their 
fervants  \  for  that  thofe  coaches  were  rot  under  the  government 
pf  the  proprietors,  but  the  concern  of  the  public  .being  efta* 
blifhed  merely  for  the  conveyance  of  letters  ;  and  therefore  if  any 
perftpi  travelled  in  them  he  went  at  his  own  rifle,  and  the  law  im- 
plied no  promife  for  his  fafety. 

But  Lord  Kenyan,  Ch.  J.  faid :  "  That  when  thefe  coaches  Car- 
ried paffenger s,  the  proprietors  of  them  were  bound  to  carry 
them  fafely  and  properly."    The  plaintiff  accordingly  obtained  a 

If  a  perfon  hire  a  poft-chaife,  and  is  permitted  to  go  into  it, 
and  to  put  on  his  luggage,  the  poft-mafter  muft  proceed  on  the 
journey,  if  his  fare  is  tendered  to  him. 

Thus,  in  the  cafe  of  Majtter  v.  Cooper,  (1?)  whifh  waa  M 
•Aion  of  affumpfiu    The  declaration  dated,  that  in  confideratiott 


(/)  1  EA.  Rep.  ay       (»)  P*&*  C«-  #•  *♦  *!• 

(n)  4  EJp.  Rep.  260.  s 
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that  the  plaintiff  had  hired  a  certain  chaife  and  horfes  of  the  de- 
fendant, to  carry  the  plaintiff  from  a '  certain  houfe,  called  the 
Gloucefier  Caffte-houfe^  to  Hounjloiv%  the  defendant  undertook  to 
carry  him  \  then  averred  a  breach  that  he  had  not  done  fo. 

The  plaintiff  proved,  that  having  been  disappointed  of  a  feat  in 
the  mail-coach,  he  fent  for  a  chaife  to  the  defendant,  who  was  a 
perfon  keeping  chaifes  for  hire  \  that  it  came,  and  his  luggage 
was  tied  on,  and  he  got  into  it.  The  chaife  was  hired  to  go  from 
the  Gloucejtcr  coffee-houfe,  in  Picadilly,  to  Hounjlow.  Whilft  the 
plaintiff  was  fitting  in  the  chaife,  the  pod-boy  came  up  and  de- 
manded 18/.;  the  plaintiff  faid  it  was  an  exhorbitant  charge; 
that  he  would  pay  him  when  he  got  to  HounJIow,  as  he  could  then 
inquire  what  was  the  reasonable  fare.  The  pod-boy  faid,  if  he. 
did  not,  he  fliould  not  go  in  the  chaife,  but  he  would  take  161.  *, 
The  plaintiff  gave  the  fame  anfwer  as  before,  and  the  driver  went 
for  his  mailer,  who  came  and  held  the  fame  language  as  the  poft- 
boy.  The  plaintiff  afterwards  tendered  the  i6x.  which  the  de- 
fendant tefufed  to  take,  and  drove  off  the  chaife  into  the  de  - 
fondant's  yard,  and  the  plaintiff  was  obliged  to  hire  another 
chaife. 

Lord  ElUnhorough)  Ch.  J.,  in  fumming  up  to  the  jury,  faid, 
f*  In  ordinary  cafes,  if  a  perfon  is  permitted  to  go  into  a  chaife, 
and  to  put  on  his  luggage,  it  is  too  late  for  the  perfon  who  hires 
out  the  chaife  to  objdft  to  its  going  on  the  joutney.  The  owner 
might  make  his  own  regulation :  he  might  fay,  he  would  not  \tt 
ftrangers  have  his  chaife,  nor  go  at  night,  unlefs  the  money  was 
paid  beforehand ;  and,  if  it  is  the  ufual  mode  of  his  dealing,  he 
had  a  right  to  infill  on  it :  but  even  if  that  was  the  courfe  of  his 
dealing,  if  the  perfon  was  in  the  chaife,  and  tendered  the  money, 
the  owner  of  the  chaife  was  bound  to  proceed  on  the  journey  : 
there  was  an  inception  of  the  contract,  and  he  was  bound  to  com- 
plete it.  If,  therefore,  the  jury  find  the  tender,  the  plaintiff  is 
entitled  to  recover.*'  The  jury  found  this  fa  A:  j  and  the  plaintiff 
accordingly  recovered. 

13.  For  Salvage  of  Ship  and  Goods.] — A  perfon  who,  by  his  own 
labour,  preferves  goods  which  the  owner,  or  thofe  intruded  with 
the  care  of  them,  have  either  abandoned  in  didrefs  at  fea,  or  are 
unable  to  proteft  and  fecure,  is  entitled,  by  the .  common  law  of 
England^  to  retain  the  poffeffion  of  the  goods  faved,  until  a  proper 

compensation 
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compenfation  is  made  to  him  for  his  trouble.  (0)  This  compenfa- 
tion, if  the  parties  cannot  agree  upon  it,  may,  by  the  fame  law* 
be  'afcertained  by  a  jury,  in  an  aftion  brought  by  the  falvor  againft 
the  proprietor  of  the  goods :  or  the  proprietor  may  tender  to  the 
falvor  fuch  fum  of  money  as  he  thinks  fufficient,  and,  uporf  refn- 
fal  to  deliver  the  goods*  bring  an  action  of  detinue  or  trover  againft 
the  falvor :  and  \i  the  jury  think  the  fum  tendered  fufficienr,  he 
will  recover  his  goods,  or  their  value,  and  the  coils  of  hi6  fuit.  (p) 
If  the  falvage  is  performed  at  fca,  the  Court  of  Admiralty  has 
jurisdiction  over  the  fubjed,  and  will  fix  the  fum  to  be  paid,  and 
adjuit  the  proportion,  and  take  care  of  the  property  pending  the 
fuit ;  or,  if  a  fale  is  neceffary,  direct  a  fale  to  be  made,  and  divide 
the  proceeds  between  the  falvors  and  proprietors,  according  to 
equity  and  reafon.  (q)  And  in  fixing  the  rate  of  falvage,  thig 
court  uluaily  has  regard  not  only  to  the  labour  and  peril  inclined 
by  the  .falvors,  but  alfo  to  the  promptitude  and  alacrity  manifefted 
by  them,  and  to  the  value  of  the  (hip  and  cargo  faved,  as  well  as 
the  degree  of  danger  from  which  they  were  refcued.  (r)  In  the 
cafe  of  valuable  property,  and  numerous  proprietors  and  falvors, 
it  is  obferved,  (/)  the  juiifdiclion  and  proceedings  of  this  court 
are  admirably  adapted  to  the  purpofes  of  juflice  \  but  as  the  de- 
lay and  expences  necefl«rily  incident  to  the  proceedings  of  a  high 
tribunal,  fitting  at  a  diitancc  fiom  the  fubje&  in  con  ted,  will 
often  be  injurious  to  the  parties,  the  legislature  has  endeavoured 
to  introduce  a  more  expeditious  and  lefs  expenfive  mode  of  a£» 
j ailment.  For  this  purpofr,  feveral  provifions  were  made  by  a 
ftatute,  pailed  in  the  reign  of  queen  Anne,  (/)  which  were  varied 
and  improved  by  a  (tatute  puffed  in  the  reign  of  George  the  fe- 
cond;  (u)  and  thefe  two  ads  may  be  confidcred  together  as  form- 
ing one  body  of  regulations  on  this  fuujecfc. 

In  the  firft  place,  by  the  firft  fe£tioo  of  12  Ann,  and  the  ninth 
fe£Hon  of  the  26  Geo.  II.  it  is  provided,  that  in  all  parts  of  £ng* 
land%  *  except  the  Cinque  Forts,  all  (herifrs,  deputy  (herifFs,  juf- 
tices  of  the  peace,  and  all  mayors,  bailiffs,  and  other  head  of* 
ficers  of  corporations  and  port  towns  near  the  fea,  coroners,  con}* 

(*)  Hartford  v.  Jones,  t  Lord  Rajm.  393.  Abbott  on  Shipping  356. 
{p)  Abbott  357.  (q)  Ibid.  357.         (r)  Ibid.         (j)  Aid.  359. 

(#)   ii  Ann.Jiat.  2.  c.  1 8.         (»)  26  Geo.  2.  e.  19. 
{•)  Tbe/e  Jfatutes  do  not  extend  to  Scotland. 

1  miffioncrs 
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jniffioners  of  the  land-tax,  conftable*,  headboroughs,  tichingmcri) 
and  officers  of  the  cuftoms  or  cxcife,  upon  application  made  to 
any  of  them,  by  or  on  the  behalf  of  the  chief  officer  of  any  vef- 
lel  belonging  to  the  king's  fubje&s,  or  others,  in  danger  of  being,  or 
adually  being  ftranded  or  run  on  (hore,  are  empowered  and  re- 
quired to  command  the  conftables  of  the  ports  neareft  to  the 
coaft  to  call  together  as  many  men  as  (hail  be  ncceflary,  to  the 
affiftance  and  for  the  prefenralion  of  the  di  ft  re  fled  (hip  and  its 
cargo  i  and  if  any  other  (hip  belonging  to  the  king,  or  his  fub- 
jc£U,  happens  to  be  riding  at  anchor  near  the  place  of  diftrefs, 
the  officers  of  the  cuftoms,  and  conftables,  or  any  of  them,  are 
empowered  and  required  to  demand  of  the  fuperior  officer  of  fuch 
(hip  affiftance  by  his  boats,  and  iuch  hands  as  he  can  conveniently 
fpare ;  and  if  fuch  fuperior  officer  refufes  or  negle&s  to  give 
fuch  affiftance,  he  forfeits  100/ ,  to  be  recovered  by  the  fuperior 
officer  of  the  (hip  in  diftrefs,  with  cofts  of  fuit,  in  any  court  of  re- 
cord. 

And  to  prevent  confufion  among  the  perfons  aflembled,  either 
for  want  of  proper  orders,  or  by  contradictory  orders,  the  ftatute 
26  G/*.  c.  19,/  13.  declares,  that  they  (hall  conform,  in  thefirft 
place,  to  the  orders  of  the  mailer,  or  other  officers  or  owners,  or 
the  perfons  employed  by .  them  5  and,  for  want  of  their  prcfence 
and  directions,  to  the  orders  of  the  perfons  authorized  to  execute 
thefe  ftatutes,  in  the  following  fubordination,  as  they  happen  to 
be  prefent  j  namely,  officers  of  the  cuftoms,  officer  of  cxcife, 
flier  iff  or  his  deputy,  juflice  of  the  peace,  mayor  or  chief  magif- 
trate  of  a  corporation,  coroner,  commiffioner  of  the  land-tax, 
chief  conftable,  petty  conftable,  or  other  peace  officer,  under  the 
penalty  of  5/.  for  wilful  difobedience  of  fuch  orders,  to  be  levied 
by  warrant  of  a  juftice. 

The  high  (herifF,  by  the  common  law,  and  by  the  ftatute,  (v)  in 
cafe  of  need,  and  in  the  abfence  of  the  high  (herifF,  any  juftice  of 
the  peace  may  take  fufficient  power  of  the  county  to  reprefs  all 
unjuft  violence,  and  duly  to  enforce  the  execution  of  the  ftatute* 
And  by  the  12  Arm.  ft  at.  2.  c  iS.  f.  3.  the  commander  of  the 
(hip  in  diftrefs,  or  officer  of  the  cuftoms,  or  conftable  on  board  the 
fame,  may  repel  by  force  perfons,  who,  without  their  content^ 

{v)    26  Gt9.  2.  C.  I9«/.  IS* 
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prcfs  on  board  the  (hip,  and  thereby  moieft  them  in  its  pre- 
servation. 

And,  for  the  information  of  pcrfons  tnterefted,  who  may 
happen  to  be  abfcnt,  it  is  enaded,  by  the  26  Geo.  I!,  c.  ly  f.  15. 
that  the  officers  of  thccuftoms  {hall,  as  foon  as  convenient,  caufe 
all  perfons  belonging  to  the  (hip,  and  others  who  can  give  an  ac- 
count thereof,  or  of  the  cargo,  to  be  examined,  upon  oath,  before 
feme  juftice  of  the  peace,  as  to  the  name  or  description  of  the  (hip, 
the  names  of  the  mafttr  and  owners,  and  of  the  owners  of  the 
cargo,  and  of  the  places  of  departure  and  deftination,  and  the  oc- 
cafion  of  the  (hip's  dtltrefs  \  which  examination  the  juftices  are 
to  take  down,  in  writing,  .and  to  deliver  a  copy  thereof,  with  a  copy 
of  the  account  of  the  goods,  to  the  officers  of  the  cuftoms,  who 
(hall  tranfmtt  the  fame  to  the  fecretary  of  the  Admiralty  who 
(hall  publifh,  in  the  next  London  Gazette,  fo  much  thereof  as  (hall 
be  neceffary  for  the  information  of  the  perfons  interested. 

And  for  the  encouragement  of  perfons  who  give  their  affift- 
ance,  and  for  adjiifting  their  reward,  the  flat.  12  Ann.  flat.  2. 
e.  1 8./  2.  provides,  "  that  the  officers9  of  the  cuftoms,  matter  of 
any  (hip,  and  all  others  who  (hall  aft  or  be  employed  in  the  pre- 
fcrvation  of  (hips  or  goods,  (hall,  within  thirty  days,  be  paid  a 
reafonable  reward  by  the  mailer,  mariners,  or  owners  of  the  (hip 
in  diftrefs,  or  the  merchant  whofe  (hip  or  goods  (hall  be  faved ; 
and,  in  default,  the  (hip  and  goods  (hall  remain  in  the  cuflody  of 
the  officers  of  the  cuftoms,  or  his  deputy,  until  the  perfons  em- 
ployed (hall  be  reafonably  gratified,  or  good  fecurity  given  for  that 
purpofe  to  their  fatUfa&ion  :  and  in  cafe,  after  fuch  falvage,  the 
ftiperior  officer,  mariner,  or  owners  of  the  (hip  faved,  or  merchant 
whofe  goods  (hall  be  faved,  (hall  difagree  with  the  officer  of  the 
cuftoms,  or  his  deputy,  touching  the  monies  defcrved  by  any  of 
the  perfons  employed,  the  commander  of  the  (hip  foved,  or  owner 
of  the  goods,  or  merchant  inttre&ed  therein,  and  the  officer  of  the 
cufromSi  or  his  deputy,  may  nominate  three  of  the  neighbouring 
juftices  of  the  peace,  who  (hall  thereupon  adjuft  the  quantum  of 
gratuities  to  be  paid  to  the  feveraj  perfons  a£ting,  or  being  em- 
ployed in  the  falvage ;  and  fuch  adjuftments  (hall  be  binding  to  all 
parties,  and  (hall  be  recoverable  in  an  a&ionat  law,  to  be  brought 
in  any  court  of  record  by  the  refpe&ive  perfons  to  whom  the 
lame  may  be  allotted*    And  in  cafe  it  (hall  happen  that  no  perfon 

*  Putt  Abbott  $62.  in  notii. 
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(hall  appear  to  make  his  claim  to  all  or  any  of  the  goods  that  (halt 
be  fared,  then  the  chief  officer  of  the  cuftoms,  of  the  neareft  port 
to  the  place  where  the  (hip  was  in  diftreis,  (hall  apply  to  three  of 
the  neighbouring  ju dices  of  the  peace,  who  (hall  put  him,  or  fome 
Other  refponfible  perfon  in  poffeflion  of  the  goods,  fuch  juftices  of 
the  peace  taking  an  account,  in  writing,  of  the  goods,  to  be  (igned 
by  fuch  officer  of  the  cuftoms:  and  if  the  goods  (hall  not  be 
legally  claimed,  within  the  fpace  of  twelve  months  next  enfuing, 
by  the  rightful  owner  thereof,  then  public  fale  (hall  be  made 
thereof,  and,  if  perifhable  goods,  forthwith  to  be  fold;  and,  after 
all  charges  dedu&ed,  the  refidue  of  the  monies  arifing  by  fuch 
fale,  with  a  fair  and  juft  account  of  the  'whole,  (hall  be  tranf- 
mitted  to  the  Exchequer,  there  to  remain  for  the  benefit  of  the 
rightful  owner,  when  appearing  ;  who,  upon  appearing,  affidavit, 
or  other  proof  made  of  his  right  or  property  thereto,  to  the  fatis- 
fa&ion  of  one  of  the  Barons  of  the  coif  of  the  Exchequer,  (hall, 
upon  his  order,  receive  the  fame  out  of  the  Exchequer." 

But  it  isobferved,  (w)  this  ftatute  not  containing  a  provifion  for 
adjuftment  of  the  falvage,  if  the  contending  parties  could  not 
agree  in  the  nomination  of  juftices,  nor  providing  any  method  of 
railing  money  immediately  for  payment  thereof,  and  being  de- 
fective in  other  refpe&s,  the  ftat.  26  Geo.  II.  c.  1  g.f.  6.  provides, 
"  that  the  juftice  of  the  peace,  mayor,  bailiff,  collcflor  of  the  cuf- 
toms, or  chief  couftable,  who  (hall  be  neareft  to  the  place  wherfc 
any  (hip  or  goods  (hall  be  ftranded,  (hall  forthwith  give  public  no- 
tice for  a  meeting  to  be  held,  as  foon  as  poffible,  of  the  (herifi^ 
or  his  deputy,  juftices  of  the  peace,  chief  magistrates  of  towns 
corporate,  coroners,  and  commiflioners  of  the  land  tax,  who,  or 
any  five  or  more  of  them,  are  required  and  empowered  to  examine; 
perfons  upon  oath,  adjuft  the  quantum  of  falvage,  and  diftri* 
bute  the  fame  among  the  perfons  concerned;  and  the  (heriff  and 
other  perfons  before  mentioned,  attending  and  afting  at  the  meet- 
ing, (hall  each  be  paid  four  (hillings  a  day  for  his  expcnces'in  fuch 
attendance,  out  of  the  effefts  faved. 

And  if  the  charges  and  rewards  of  falvage  dire&ed  to  be  paid 
by  thefe  ftatutes  (hall  not  be  paid,  or  fufficient  fecurity  given-  fo* 
the  fame,  within  forty  days  next  after  the  fervices  performed,  the 
feventh  fe&ion  of  this  ftatute  declares,  that  the  officers  of  the  cufi. 
toms  concerned  in  the  falvage  may  borrow  and  raife  as  mue& 
money  as  (hall  be  fufficient  to  pay  fuch  charges  and  rewards,  ov 

(w)  AhUtt  364. 
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any  part  thereof  then  remaining  unpaid  or  unfecured,  by  bill  of 
falc,  under  his  hand  and  fcal,  of  the  (hip  or  cargo  fared,  or  a 
fufficient  part  thereof,  redeemable,  neverthclefs,  upon  the  pay- 
ment of  the  principal  borrowed,  and  intereft  at  tout  per  cent,  (x)  ' 

The  provifions  beforementioned  applying  only  to  the  cafe  of 
fenrices  performed  under  the  orders  of  perfons  authorized  to  give 
diredions  in  this  refpe&,  it  is  further  directed  by  the  fifth  of  the 
fame  a&,  that  in  cafe  any  perfon  or  perfons  not  employed  by  the 
mailer,  mariners,  or  owners,  or  other  perfons  lawfully  authorized* 
in  the  falvage  of  any  (hip,  or  the  cargo  or  provifion  thereof,  (hall, 
fn  the  abfenoe  of  perfons  fo  employed  or  authorized,  fare  any  (hip 
or  goods,  and  caufe  the  fame  to  be  carried,  for  the  benefit  of  the 
proprietors,  into  port,  or  to  any  adjoining  cuftom-houfe,  or  place 
offafe  cuftody,  immediately  giving  notice  thereof  to  fome  juftice, 
magiftrate,  cuftom-houfe  or  eicifc  officer,. or  (hall  difcover  to  any 
fuch  magistrate  or  officer  where  any  fuch  effefts  are  wrongfully 
bought,  fold,  or  concealed,  fuch  perfons  (hall  be  entitled  to  a 
reasonable  reward,  to  be  paid  by  the  matter  or  owner  of  the  ref- 
fel  or  goods,  and  to  be  adjufted,  in  cafe  of  difagreement  about  the 
quantum,  in  the  fame  manner  as  falvage  is  to.  be  adjufted,  either 
by  the  firft  or  latter  ftatute,  as  the  cafe  (hall  require.  * 

Between  the  paffing  of  thefe  two  ftatutes,  a  particular  provifion 
was  made  by  the  ilat.  3  Geo.  i.e.  13./  6.  for  the  adjufting  of  fal- 
vage for  cables  and  anchors,  from  which  (hips  are  forced  in  bad 
weather,  within  the  jurifdiftion  of  the  Cinque  Ports  s  whereby  it 
is  ordained,  "  That  the  Lord  Warden  of  the  Cinque  Ports  for  the 
"  time  being  (hall  nominate  and  appoint,  by  an  inftrument  under 
«  bis  hand  and  feal,  three  or  more  fubftaatial  perfons  in  each  of 
«  the  Cinque  Ports,  two  antient  towns,  and  their  members,  to 
."  adjuft  and  determine  any  difference  relating  to  falvage,  if  any 
«  fuch  (hallarife  between  the  mailer  of  any  veffel,  and  the  perfon 
«c  or  perfons  bringing  fuch  cable  and  anchor  on  (hore,  which  faid 
<c  perfons  the  faid  Lord  Warden  is  hereby  authorized  and  em- 
«  powered,  from  time  to  time,  to  nominate  and  appoint  j  and  in 
u  cafe  any  (hip  or  veffel  (hall  be  forced  from  her  cables  and  an- 
**  chore,  by  extremity  of  weather,  and  leave  the  fame  in  any 
•«  roads  within  the  jurifdi&ion  of  the  Cinque  Ports,  and  the  fal- 
«  vagc  cannot  be  adjufted  between  the  perfons  concerned,  that 

m 

(x)  VtitAibvU,  $6$.  m.  i.       •  /ttf  j$& 
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u  then  the  fame  (hall  be  determined  within  the  fpace  of  twelve 
"  hours,  by  any  one  or  more  of  the  faid  perfons  appointed  as 
M  afore  faid,  any  cuftom  or  ufage  to  the  contrary  in  any  wife  not* 
«•  wiliiftanding." 

The  authority  of  the  magiftrates,  and  other  perfons  appointed 
to  execute  the  two  ftatutes  of  queen  Anne  and  George  the  fecond, 
does  not  extend  to  the  Cinque  Potts;  and  with  regard  to  thpfe 
ports,  it  is  provided  by  the  (tat.  26  Geo,  II.  c.  19.  /.  10.  that  the 
Lord  Warden  of  the  Cinque  Ports,  the  Lieutenant  of  Dover  Cajlle, 
the  Deputy  Warden  of  the  Cinque  Ports,  the  Judge  Official  and 
Commiflary  of  th$  Court  of  Admiralty  of  the  Cinque  Ports,  two 
antient  towns,  and  the  members  of,  and  all  and  every  of  them, 
and  all  and  every  perfon  appointed  by^e  Lord  Warden,  purfu- 
ant  to  the  beforementioned  Itatute  of  George  tbefirf,  (hall  be  the 
perfons  to  put  in  execution  thefe  feveral  ftatutes  within  the  jurif- 
di£tion  of  the  Cinque  Ports,  two  antient  towns,  and  members 
thereof,  in  the  fame  manner  as  any  juftlce  of  peace,  or  other 
perfons,  are  authorized  to  do  in  other  places** 

Thefe  ftatutes  have  not  taken  away  the  jurifdiftion  or  authority 
which  previously  belonged  to  any  of  the  fuperior  courts :  it  iY 
therefore  optional  in  the  party  to  proceed,  either  in  the  mode  pre- 
fcribed  by  the  ftatutes,  or  to  bring  an  ad  ion  olajfumjfit  for  falvagc. 
Indeed  an  a£tion  of  this  kind  was  lately  brought  in  the  Court  of 
Common  Pleas,  where  it  appeared,  that  a  {hip  being  in  danger, 
and  the  captain  and  part  of  the  crew  having  made  their  efcape,  a 
paflenger,  at  she  requeft  of  the  reft  of  the  crew,  took  *  the  com- 
mand, and  brought  the  (hip  fafe  to  port.  The  merits  of  the  paf- 
fenger,  in  faving  the  (hip,  were  acknowleded  by  the  owner,  in  a 
letter  to  one  of  the  underwriters,  wherein  he  expreffed  his  defire 
to  make  him  a  compenfation ;  and  it  was  determined  that  the 
paflenger  was  entitled  to  fue  the  owner  for  falvage.  (j) 

14.  For  Procuring  an  A3  to  fre  done.  ] — A  promife  to  pay  a  Aim 
of  money  in  confiderarion  of  the  procuring  a  particular  purchafe, 
is  valid ;  and  when  the  purchafe  is  completed,  an  a£tion  of  m- 
dMtatus  affumfft  for  work  and  labour  will  lie  againft  the  party 
prominng. 

•  Abbott.  3(7.      (j)  Newman  v.  Walters,  }  Bos.  and  Put.  61 1. 
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Thus,  in  the  cafe  of  Gordon  v.  Martin,  (z)  which  was  an  aQion 
bf  indebitatus  afumpjit,  wherein  the  plaintiff  declared  that  the 
defendant  being  indebted  to  him  in  the  fum  of  300/.  for  work 
and  labour  done  by  the  plaintiff,  at  the  fpecial  inftance  and  requeft 
of  defendant,  did  promife  to  pty  him  the  faid  fum;  the  ge- 
neral iffue  having  been  pleaded,  the  plaintift's  evidence  was 
this: 

A  letter  wrote  by  the  defendant  to  him  to  this  effLd  *  « If 
L.  S.  (hall  go  through  the  purchafe  (the  defendant's  brother 
having  been  then  in  treaty  with  the  faid  L.  5.  for  the  fale  of  an 
eftate,)  my  brother  will  give  you  a  handfome  gratuity  for  the 
trouble  and  pains  you  (hall  be  at  in  tranfa£Hng  that  affair,  which 
I  promife  and  affure  you  (hall  not  be  lefs  than  300/."  And  by 
way  i>f  poftfeript,  as  follows :  "  My  meaning  is,  you  (hall  be  paid 
when  the  conveyances  (hall  be  executed."  It  was  proved  at  the 
trial,  that  the  plaintiff  had  forwarded  the  faid  purchafe,  and  that 
L.  8.  was  greatly  induced  thereto  by  the  good  opinion  he  had  of 
the  plaintiff's  veracity  and  judgment,  and  his  recommendation  of 
the  faid  purchafe  \  and  whether  this  evidence  maintained  the  dc* 
claration,  was  faved  for  the  opinion  of  the  Court. 

The  whole  Court  held,  that  though  the  promife  was,  that  the 
defendant's  brother  (hould  pay  the  gratuity,  yet  it  bound  the  de* 
fendant  as  much  as  if  he  had  promifed  for  himfelf  $  for  the  work 
and  labour  was  at  his  requeft,  and  upon  his  credit :  and  Mr.  Jus- 
tice Lee  faid,  "  that  these  was  a  difference  between  a  conditional 
and  an  abfolute  undertaking  \  as  if  A.  promife  to  B.  fuch  a  fum# 
if  C.  does  not*  there  A.  is  but  a  fecurity  for  C. ;  but  if  A.  promife 
that  C.  will  pay  fuch  a  fum,  A.  is  the  principal  debtor  j  for  the 
aft  done  was  on  his  credit,  and  no  way  upon  C." 

"  That  an  indebitatus  ajfum^tt  will  not  lie  upon  a  fpecial  agree* 
ment  till  the  terms  of  it  are  performed ;  but  when  that  is  done* 
it  raifes  a>  duty  for  which  a  general  indebitatus  ojfutngfit  will  lie :" 
and  by  the  whole  Court  the  plaintiff  had  judgment. 

So,  an  adion  will  lie  upon  a  promife,  in  confideration  that  A* 
would  procure  for  B.  t^e  enjoyment  of  a  houfe,  with  an  aver* 
snent  tb?t  he  had  procured  it.  (a) 

(a)  Ftttg.  30a.       (*)  Tel.  11. 
Vol.IL  Dd  $£ 
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So,  If  A.  promife  B.  10/.,  in  confideration  that  he  would  pro* 
cure  him  one  who  would  give  him  an  annuity  of  ioc/.  per  annum 
for  900/.  B.  does  not  do  it,  but  procures  him  one  who  grant* 
it  for  f  000/.,  and  A.  does  agree  for  that  annuity,  B.  cannot  bring 
an  ajfumpfit  f or  the  ic/.  becaufe  this  varies  from  the  contra&$ 
but  he  may  have  a  quantum  meruit  (£) 

So,  in  WebV%  cafe,  (c)  where  the  plaintiff  declared,  that  where- 
as Cobham  was  indebted  to  J.  5.,  and  J.  S.  to  the  defendant,  the 
faid  defendant,  in  confideration  that  the  plaintiff  would  procuae 
the  faid  J.  S.  to  make  a  letter  of  attorney  to  the  defendant  to  fue 
the  faid  Cobham,  prom i fed  to  pay  and  give  to  the  plaintiff  10/.  It 
Was  objeSed,  here  was  not  any  confideration  for  the  affumfcfit  / 
for  the  defendant,  by  this  letter  of  attorney,  gets  nothing  but  hit 
labour  and  travel :  but  the  exception  was  not  allow*!  of;  for  in 
this  cafe,  not  fo.much  the  profit  which  redounds  to  the  defend- 
ant, as  the  labour  of  the  plaintiff  in  procuring  of  the  letter  of  at- 
torney is  to  be  refpe&ed. 

So,  in  Bartlett  v.  Finer,  (d)  upon  a  motion  in  arrefl  of  judgment, 
the  cafe  was,  an  aftion  brought  by  the  adminiftrator  of  Bartlett 
againft  the  executors  of  Sir  Robert  Finer ;  upon  fuch  a  promife 
made  by  Sir  Robert  to  the  inteftate,^//;  "If  you  will  procure 
«  15,000/*  to  be  paid  into  the  exchequer,  upon  the  aid  of  lid.  in 
«  the  pound,  in  my  name,  or  the  name  of  fuch  perfon  as  I  fliall 
*  dirett,  I  will  give  you  600L  &c.w  Upon  the  trial,  a  verdi& 
was  given  for  the  plaintiff;  and  Darnell  faid  that  the  adion  did 
not  lie,  becaufe  it  is  brokage,  and  againft  the  ftatute  of  ufury? 
and  it  being  a  promife  againft  law,  it  is  not  obligatory. 

But  upon  confideration  of  the  cafe,  the  Coxxxtfertatim  delivered 
their  opinion,  that  the  plaintiff  ought  to  have  his  judgment ;  "  for 
nothing  appears  here  in  the  declaration  againft  law ;  for  the  bor- 
rower does  not  pay  brokage,  nor  the  lender  receive  it ;  but  the 
agreement  is  between  two  perfons  not  concerned  but  only  in  the 
procuring  the  money ;  and  this  was  an  advantage  to  the  defendant, 
and  might  be  in  many  cafes ;  as  if  A.  is  in  debt  to  B.  and  can- 
not pay  him,  and  B.  has  occafion  for  his  money,  or  miftrufts  that 
he  {hall  lofe  ic ;  and  A.  fays  to  B.  that  he  cannot  pay  him,  but  if 
he  will  procure  C.\o  lend  him  the  money,  that  he  will  pay  him  j 
and  2?.  fays  to  C.  that  if  he  will  lend  to  A.  100/.  that  he  will  give 

(*)  Per  Powell,  Jujl.  12  Mod.  509,         (c)  4  Leon*  1 10; 
(d)  Sim.  322.  CartL  251.  S.  C. 
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Kim  1  o/.>  this  13  a  lawful  agreement,  and  ndt  within  the  ftatute ;  fer 
M.  has  a  benefit  by  it,  and  A.9  the  borrower,  does  not  pay  any 
thing ;  but  C,  the  lender,  has  10A  from  B.9  tbe  which  he  is  wil- 
ling to  abate  for  his  own  conveniency.  But  the  cafe  at  the  bar  is 
ftronger  ;  for  here  neither  the  borrower  pays,  nor  the  lender  re* 
ceives  any  thing,  but  tjie  confideration  is  wholly  between  per* 
fons  notinterefted  in  the  money :  but  if  any  thing  had  appeared 
4gainft  law  in  the  declaration,  or  upon  the  pleadings,  though  it 
was  not  prohibited  in  the  ftatute,  but  only  a  penalty  annexed,  the 
agreement  is  void)  for  though  the  difference  in  Hob.  187,  Jones 
V.  Jones,  (lands,  yet  in  every  cafe  where  a  penalty  is  annexed  to  the 
doing  of  fuch  an  a&,  though  it  be  not  prohibited,  yet  if  fuch  a 
thing  appears  upon  the  record  to  be  the  confideration,  the  agree* 
mem  is  void  \  for  it  will  be  ridiculous  to  give  judgment  that  the 
plaintiff  fhall  recover  fuck  a  thing,  the  which  if  he  takes,  he  (hall 
be  fubje&  to  the  penalty  of  a  ftatute ;  and  therefore  in  every  cafe 
where  a  ftatute  inflids  a  penalty.for  doing  fuch  an  a£t,  though  the 
a&  be  not  prohibited,  yet  the  thing  is  unlawful ;  for  it  cannot  be 
intended*  that  a  ftatute  would  inflift  a  penalty  for  a  lawful  aft ; 
and  una  voce  ruled,  that  the  plaintiff  fhould  have  hTs  judg* 
menu" 

r 

15.  Por  endeavouring  to  obtain  a  Pardon.'] — If  a  itian  requeftf 
another  to  labour  for  his  pardon,  &c»  and  after  he  has  done  hid 
endeavour,  if  the  other  fays,  in  confideration  that  he  has  laboured 
for  his  pardon  at  his  own  charge,  he  promifes  to  pay  him  fo 
touch,  &c  this  has  been  held  to  be  a  good  confideration.  (*) 

But,  in  the  cafe  of  Norman  v.  Cole,  (/)  which  was  an  adioa 
tof  Affumffit  for  money  had  and  received,  to  recovet  a  fum  of  3*/. 
Jphich  had  been  depofited  in  the  hands  of  the  defendant,  under 
the  following  circumftances  t  One  Tunjlali  being  under  fen- 
tence  of  death,  in  Newgate,  the  plaintiff  was  prevailed  upon  to  lodge 
that  fum  in  the  hands  of  the  defendant,  to  be  applied  to  the 
{rarpofe  of  procuring  him  a  pardon. 

On  the  cafe  being  opened,  Lord  Eldon,  Ch.  j.  expreffed  a  doubt 
Whether  the  a&ion  was  maintainable,  faying  "  that  he  would 

(e)  Lampleigh  v.  Braithwaite,  Hoh.  105.  Moor  866.  S.  C*  ittotval. 
%.  S.  C.  Stj.  465*        (/)  3  Eft.  Rep.  253. 
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hold  the  plaintiff  to  very  drift  proof  of  the  means  ufed  to  procure 
the  pardon';**  and  called  on  the  plaintiff's  counfel  to  (how  upon 
what  grounds  they  founded  their  right  to  recover. 

They  dated  that  Tun/fall  was  a  man  of  good  chara&er  before 
his  conviftion :  that  one  Morland  being  a  perfon  of  good  con- 
nexions, and  having  accefs  to  perfons  of  intereft,  the  money  was 
to  be  given1  to  him  for  fo  ufing  his  intereft,  by  representing  in  fa» 
vourable  terms,  the  cafe  and  charafter  of  TunftalL 

Lord  El  don,  Ch.  J.  then  faid,  "  I  cannot  fuffer  this*  carafe 
to  proceed.  I  am  of  opinion,  this  aft ion,  is  not  maintainable? 
where  a  perfon  interpofes  his  intereft  and  good  offices  to  pro*, 
cure  a  pardon,  it  ought  to  be  done  gratuitouily,  and  not  for 
money :  the  doing  an  aft  of  that  defcription,  (hould  proceed  from 
pure  motives,  not  from  pecuniary-  ones.  The  money  is  not 
recoverable." 

1 6.  For  giving  Information  and  affifling  Perfons  to  recover  money 
lequeatbed  to  them,  iScJ]  An  agreement  to  pay  a  per  centage  upon 
the  day  on  which  any  money  {hould  be  received,  by  the  defendant 
through  the  means  of  the  plaintiff's  information  does  not  entitle 
the  plaintiff  to  the  ftipulated  reward  upon  the  transfer  of  flock  in 
confequence  of  fuch  information,  although  he  might  afterwards 
receive  the  dividend  thereon. 

Thus,  in  the  cafe  of  Jones  v.  Brinley,  (g)  the  plaintiff  declared 
upon  a  fpecial  agreement,  that  in  confideration  that  he  had  ftated 
to  the  defendant  that  it  was  in  his  (the  plahitifPs)  power  to  give 
the  defendant  certain  information,  which  might  enable  one  F.  Ni 
to  receive  a  confiderable  Aim  of  money  then  due  to  him,  and 
alfo  in  conGderation,  that  the  plaintiff  at  the  requeft  of  the  de- 
fendant would  give  fuch  information  to  the  defendant  as  might 
enable  the  faid  F.  N.  to  receive  the  faid  fum,  the  defendant 
undertook  and  promifed  the  plaintiff  to  pay  him  on  the  day 
upon  which  any  money  (hould  be  received  by  F.  N.t  or  by  the 
defendant  on  F*  N.'s  behalf  through  the  means  of  the  plain- 
tiff's information,  the  fum  of  10/.  per  cent*  on  the  money  fo  re- 
ceived* The  declaration  then  averred  that  the  plaintiff  did  give  the 
defendant  certain  information  refpefting  divers  fums  of  money 
which  F.  N.  was  entitled  to  receive  under  and  by  virtue  of  the 

ig)  xEq/t&p.  I. 
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hft  will  and  teftament  of  one  A.  N.  deceafed,  and  that  if  F>  N* 
through  the  means  of  fuch  information  on  the  27th  January  1800. 
did  receive  the  fum  of  500/.  whereby  the  defendant  by  virtue  of 
his  promife  became  liable  to  pay  to  the  plaintiff  50/.  &c.  The 
fecond  count  dated  more  generally,  that  the  defendant  was  in- 
debted to  the  plaintiff  in  fo  much  for  certain  information  given  by 
the  plaintiff  to  the  defendant  at  his  requeft,  whereby  F.  N.  was 
enabled  to  receive,  and  did  accordingly  receive  divers  large  fums 
before  then  due  to  him,  and  being  fo  indebted  the  defendant  pro* 
mifed,  &c.  There  was  alfo  the  general  money  counts,  and  for 
work  and  labour.     The  defendant  pleaded  the  general  iffue. 

•  At  die  trial  before  Lord  Kenyon>  Ch.  J.  the  agreement  in  writing 
was  proved,  whereby  the  defendant "  undertook  to  pay  to  the  plain* 
tiff  on  the  day  upon  which  any  money  fhould  be  received  by  F.  N* 
or  by  him  (the  defendant)  on  his  behalf,  through  the  means  of  the 
plaintiff's  information,  the  fum  of  10/.  per  cent,  on  the  money 
which  fhould  be  fo  received."  It  was  alfo  proved,  that  in  confe- 
quence  of  information  given  by  the  plaintiff  to  the  defendant, 
F.  N.  had  obtained  500/.  flock,  which  had  flood  in  the  name  of 
A-  N.  from  whom  the  defendant  derived  title  as  refiduary  legatee } 
and  evidence  was  adduced  for  the  purpofe  of  fhowing,  that  he 
had  afterwards  received  ten  years'  dividends  due  thereon.  "  It  was 
obje&ed  by  the  defendant's  counfel  that  it  was  flock,  and  not 
money,  which  had  been  obtained  through  the  medium  of  the 
plaintiff's  information,  and  therefore  he  was  not  entitled  to  reco- 
ver any  thing  under  the  terms  of  the  agreement  \  and  that  the 
dividends  were  merely  confequential  to  the  flock  :  and  it  was  not 
the  meaning  of  the  parties  that  10L  per  cent,  fhould  be  paid  upon 
all  the  intereft  which  might  accrue,  but  merely  for  the  principal 
fum,  if  any.  Lord  Kenyon  admitted  the  objection,  and  nonfuited 
the  plaintiff. 

.  A  motion  was  afterwards  made  to  fet  a  fide  the  nonfuit,  upon 
the  ground  that  the  proof  fuftaincd  the  agreement ;  for  flock  was 
10  be  efUmated  as  fo  much  money,  into  which  it  was  convertible ; 
and  that  at  any  rate  the  receipt  of  the  dividends,  due  at  the  time  of 
the  transfer  of  the  flock  was  a  receipt  of  fo  much  money  within 
the  meaning  of  the  agreement.  But  the  Court  thought  the  objec- 
tion well  founded;  and  animadverted  upon  the  immorality  of 
fuch  bargains  as  the  one  in  queftion,  which  had  grown  of  late 
into  pra&ice. 

D  d  3  17.  For 
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1 7 .  For  Services  performed  voluntarily  but  with  a  View  to.  be  reward* 
id  by  a  Legacy f  £sV.]  Where  fervices  are  performed  voluntarily, 
and  not  with  any  view  of  immediate  reward,  but  merely  in  expec* 
tation  of  a  legacy ;  and  the  perfon  for  whom  they  are  done  diet 
without  leaving  fuch  expe&ed  legacy,  no  aftion  will  lie  tgainft 
the  executor  or  adminiftrator  for  a  recompence  for  fuch  fervices. 

Thus,  in  the  cafe  of  OJborne  v.  the  Governors  of  Gujs  Hofpi- 
till,  (h)  which  was  an  a&ion  of  indebitatus  affumpftt  for  work  and 
labour  in  tranfa&ing  Mr.  Guys  (lock  affairs  in  the  year  1720.  It 
appeared  that  the  plaintiff  was  no  broker  but  a  friend ;  and  it 
looked  ftrongly,  a?  if  he  did  not  expe&  to  be  paid,  but  to  be  con? 
fidered  for  it  in  his  will*  And  the  chief  juftice  direded  the  jury, 
*f  that  if  that  was  the  cafe,  they  could  not  find  for  the  plaintiff, 
though  nothing  was  given  him  by  the  will  $  for  they  fhould  con* 
fider  how  it  was  underftood  by  the  parties  at  the  time  of  doing 
the  bufinefs,  and  a  man  who  expeda  to  be  made  amends  by  a  le* 
gacy,  cannot  afterwards  refort  to  his  a&ion." 

So  in  the  cafe  of  Hiccox  v.  Proud,  (i)  which  was  an  aftion  .of 
affump/it  on  an  apothecary's  bill  for  medicines  and  attendance* 

It  appeared  that  the  plaintiff  had  never  made  any  regular  en* 
tries  in  his  books  but  had  attended  the  teftator  in  expe&ation  of  a 
legacy,  he  being  related  to  him ;  and  that  he  had  declared,  that 
had  the  teftator  left  him  any  thing,  he  would  never  have  made  a 
charge.  The  plaintiff  was  nonfuited  on  the  principle  laid  dowa 
in  die  laft  cafe. 

But  in  the  cafe  of  Le  Sage  v.  Coufmaler  and  others  executors,  (£) 
which  was  an  a&ion  of  ajfumpftt  for  work  and  labour  \  the  cafc 
was  as  follows : 

The  defendants  were  the  executors  of  one  Vanveyhever.  Tho 
plaintiff  was  a  flock-broker,  and  in  the  life-time  of  the  teftator, 
had  tranfa&ed  all  his  money  concerns  to  a  considerable  extent  % 
it  was  alfo  given  in  evidence,  that  he  had  been  employed  by  tha 
teftator  in  feveral  matters,  fuch  as  keeping  his  books,  tranflating 
his  letters,  &c.  and  that  he  was  alfo  in  the  habit  of  doing  for  him 
feveral  ails  of  attention,  and  rendering  him  many  fervices  of  that 
jiajure. 

The  defendants  refitted  the  plaintiff's  demand  on  the  grounds 
that  the  teftator  being  a.  man  of  very  great  wealth  and  uncommon 

[h)  Stra.  728,  (i)  Staff,  Le?t  jiff,  1763,  cor.  Wilmot  JmK 

Wh  &  f-  87-  W  *  &*  *f*  187. 
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farfimony,  a  foreigner,  and  without  a  relation,  that  the  feveral  fer- 
rices  upon  which  the  plaintiff  grounded  his  a&ion,  were  gratui- 
tous, and  done  folely  with  a  view  to  a  legacy  oil  the  teftator's 
death.  It  was  further  relied  on,  that  a  bill  having  been  filed  by 
the  executors,  all  the  creditors  of  the  teftator's  eft  ate  had  been 
called  upon  under  a  reference  to  a  Matter  in  the  Court  p£  Chan- 
eery,  to  put  in  their  feveral  claims,  and  that  the  plaintiff,  hav- 
ing made  his  claim,  the  Mafter  had  difallowed  it.  And  the 
counfel  for  the  defendants,  contended,  firft  that  the  legacy  muft 
be  taken  as  a  complete  fatisfa&ion;  and  fecondly,  that  the 
reference  to  the  Mafter  muft  be  confidered  as  referring  of  claims 
to  an  arbitrator ;  and  he  having  awarded  nothing  to  bt  due  to  the 
plaintiff,  that  it  was  a  complete  anfwer  to  the  cafe.  He  then  gave 
in  evidence  the  payment  of  a  legacy  of  40c/.  to  the  plantiff,  under 
the  teftator's  will,  and  alfo  the  Mailer's  report,  by  which  he  difal- 
lowed the  plaintiff's  claim  again  ft  the  eft  ate. 

Lord  Kenyon%  Ch.  J.  ruled,  that  neither  was  an  anfwer  to  the 
plaintiff's  demand  :  "  that  a  legacy  was  never  deemed  a  fatisfac- 
tion  for  a  legal  demand,  when  that  demand  was  unliquidated  at 
the  time  of  the  legacy  given,  nor  where  it  was  given  before  the 
time  when  the  demand  accrued,  or  the  debt  was  contra&cd,  un- 
lefs  it  was  exprefsly  faid  in  the  will  that  it  (ho aid  be  a  fatisfac- 
tion ;  that  nothing  in  this  cafe  appeared  which  could  operate  as 
an  ademption  of  the  legacy.  "  As  to  tjic  Mafter's  report,  his  lord- 
(hip  faid  it  eftablifhed  nothing,  that  the  party  (hould  never  be 
concluded  by  it  from  fuing  in  the  regular  courfe  of  law  for 
his  demand,  though  the  Mafter  might  think  fit  to  report  that 
nothing  was  due.  His  lordfhip  added  that  the  law  was  well 
fettled  1  that  if  the  plaintiff  had  undertaken  the  feveral  fervices 
proved,  without  any  view  to  a  reward,  but  with  a  view  to  a  legacy, 
that  he  could  not  fet  up  any  demand  againft  the  teftator's  eftatef 
but  of  that  the  jury  were  to  decide,"  The  jury  fouad  for  the 
plaintiff  600/.  damages. 
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CHAPTER  XIIL 


Of  Contrails  to  Marry,  and  to  Pay  Money  In  Con/tderatim 

of  Marriage. 


j  QF  Contrasts  to  marry.']  If  a  man  and  woman!  being  un- 
married, mutually  promife  to  marry  each  other,  and  afteiw 
wards  the  man  marries  another  woman,  by  which  he  renders 
himfelf  incapable  of  performing  his  contract,  an  adion  of  affumpfit 
lies,  in  which  the  woman  (hall  recover  damages ;  for  though  ma- 
trimonial caufes  are  -regularly  cognizable  in  the  fpiritual  courts, 
,  yet  the  contract  in  fuch  cafe  being  executory,  and  revoked  by 
the  hufband  by  the  fubfequent  marriage  could  not  be  enforced 
by  ecclifajlical  cenfures,  as  a  contraft  in  pnefenti  may ;  hence, 
therefore,  there  being  no  adequate  remedy  in  the  fpiritual  courts, 
and  marriage  being  an  advantage,  and  the  lofs  of  it  a  temporal 
lofs,  it  is  fit  that  there  fliould  be  a  remedy  in  the  temporal  courts, 
otherwife  there  would  be  a  failure  of  juftice.  (a) 

Thus,  in  the  cafe  of  Rutter  v.  Hehden%  (b)  which  was  an  a&ioi*  ' 
of  affumpfit  in  confideration  that  the  plaintiff  would  marry  the 
defendant  ;  he  promifed  to  marry  hen  After  verdi£l  for  the 
plaintiff;  it  was  moved  that  it  was  a  matter  ecclefiqftial  on  which 
no  a£Hon  at  law  would  lie.  But  the  Court  would  not  permit  it 
to  be  argued,  but  gave  judgment  for  the  plaintiff* 

So,  in  cafe  of  Harrifon  v.  Cage  and  wife,  (c)  which  was  alfo 
an  adion  of  ajfumpfit%  againft  the  defendant  and  his  wife,  on 
51  fpecial  promife  of  the  woman  before  marriage,  which  was, 
«  That  in  conGderation  the  plaintiff,  Harrifon,  being  a  bachelor, 

(a)  Bae.  Air.  tit.  Affumpfit  y  A.  (b)  i  Lev.  147.  x  Sid.  180.  S.  C. 
1  RoL  Abr.  22.  pi.  20.  Sty.  295.  304.  Holcroft  v.  Dickcnfon,  Car- 
ter. 233.  S.  P.  And  n$te,  theft  contraSs  to  marry  arc  not  within  tbe{JlatuU 
jf  frauds.     Fide  ante  Vol.  1.  Cb.  4.  /.  3. 

if)  Cartb.  467.  x  Soli.  24.  x  Ld.  Raym.  386.  5  Mod.  41 1.  &  C. 

"had 
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"  had  on  fuch  a  day  add  place  promifed  to  take  her  (whilft  fole) 
U  to  wife,  flic,  whilft  (he  was  fole,  &c,  promifed  the  plaintiff 
u  to  take  him  for  her  hufband  ;"  then  he  averred  in  fa£t,  that 
he  had  tendered  himfelf  to  marry  her,  and  had  requefted  her 
to  marry  him,  but  that  (he  refufed,  and  afterwards  married  the 
defendant. 

Upon  non  affumpjit  pleaded,  the  caufe  was  tried,  and  averdift 
was  found  for  the  plaintiff,  damages  400/.,  the  woman  being 
worth  3000/.,  when  the  plaintiff  courted  her,  and  afterwards 
by  the  death  of  her  brother  worth  doable  that  fum.  It  was 
moved  in  arreft  of  judgment,  that  this  a&ion  would  not  lie  upon 
the  promife  bf  marriage  made  by  the  woman  ;  for  the  law  doth 
not  intend  that  the  man  is  advanced  by  marriage ;  and  therefort 
fuch  a  promife  of  marriage  to  him  is  of  no  confederation  in  law, 
and  by  confequence  no  aftion  can  be  founded  thereon.  But  it  is 
otherwife  where  a  man  promifeth  to  marry  a  woman,  becaufe 
in  the  eye  of  the  law  marriage  is  an  advancement  to  the 
woman. 

It  was  alfo  contended  that  this  promife  was  void  for  uncer- 
tainty, for  there  was  no  certain  time  agreed  on  when  the  marriage 
(hould  take  cffe&. 

To  which  it  was  anfwered,  and  fo  refolved,  per  curiam f  "That 
here  were  reciprocal  promifes,  and  therefore  as  her  promife  to  him 
-was  a  good  confideration  to  make  his  promife  obligatory,  fo  by  the 
fame  reafon  his  promife  to  her  was  a  fufficient  confideration  to 
make  her  promife  binding  in  this  cafe  as  well  as  in  any  other 
mutual  agreements."  And  the  Court  did  not  allow -that  diftinc- 
tin&ion  between  the  advancement  of  a  man  and  of  a  woman  in 
marriage,  and  that  this  was  a  good  promife,  though  the  certain 
time  of  marriage  was  not  agreed  on,  efpecially  fince  tl>e  plain- 
tiff averred,  that  he  had  offered  to  marry  her,  and  that  fee  re* 
fufed,  which  in  this  cafe  was  neceffary  to  be  done,  to  entitle 
the  plaintiff  to  this  a&ion. 

The  reporter  adds,  that  it  had  been  moved  before  for  a  new 
trial,  becaufe  of  the  exceffive  damages ;  but  upon  reference  to 
the  Chief  Baron,  War49  he  certified  that  the  promife  of  the 
woman  was  well  proved,  and  that  the  damages  were  more  than 
he  expe&ed  \  but  that  he  did  not  think  them  fo  exceffive  as  to 
fet  afide  the  vcrdift.  Judgment  was  therefore  given  for  the 
plaintiff. 

So, 
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St>j  in  the  cafe  of  Hutton  v.  Manfell,  (d)  an  a&ion  of  ajjumffit 
was  brought)  laying  mutual  promifes  of  marriage  between  the 
plaintiff  and  the  defendant)  and  a  refufal  on  the  part  of  the  man, 
who  was  the  defendant.  And  upon  evidence  an  exprefs  promife 
was  proved  to  have  been  made  by  the  man,  but  none  by  the 
woman.  And  per  Holt,  Ch.  J.  «  If  there  be  an  exprefs  promife 
by  the  man,  and  it  appear  the  woman  countenanced  it,  and  by 
far  a&ions  at  the  time  behaved  herfelf  fo  as  if  fhe  agreed  to  the 
matter)  though  there  be  no  a&ual  promife,  yet  that  (hall  be  fuf- 
ficient  evidence  of  a  promife  of  her  fide.  And  he  faid,  he  re- 
membered a  cafe  in  which  he  had  been  counfel,  in  Lord  Chief 
Baron  Montague's  time,  where  it  had  been  fo  ruled  upon  evidence 
againft  his  client,  and  being  then  diffatisfied  therewith,  he  put 
the  cafe  to  eminent  men  of  thole  times,  who  all  concurred  in  opi- 
nion with  the  Chief  Baron." 

So,  if  an  infant  and  a  perfon  of  full  age  mutually  promife  to 
intermarry)  the  infant)  although  not  bound  by  her  promife,  unay, 
notwithftanding,  maintain  an  aftion  for  breach  of  promife  by  the 
adult. 

Thus,  in  cafe  of  Holt  v.  Ward,  (e)  the  declaration  dated,  that 
it  was  mutually  agreed  between  the  plaintiff  and  defendant,  that 
they  fhould  marry  at  a  future  day,  which  is  pad,  and  that  in 
confideration  of  each  other's  promifes,  each  engaged  to  the  other ; 
-  notwithstanding  which  the  defendant  did  not  marry  the  plain- 
tiff, but  had  married  another,  which  (he  laid  to  her  damage  of 
4000/.  The  defendant  pleaded  non  ajfumpfit,  and  that  the  plain- 
tiff, at  the  time  of  the  promife,  was  an  infant  of  fifteen  years 
of  age.     Upon  the  plea  of  non  ajjutnpfit  iflue  w^s  taken. 

And  at  the  trial  thereof  a  verdift  was  found  for  the  plaintiff, 
with  200/.  damages.  But  to  the  plea  of  infancy,  the  plaintiff  de- 
murred ;  and  the  cafe  was  feveral  times  argued  at  the  bar ;  and 
the  Court  appointed  ?n  argument  by  Civilians,  to  fee  what  their 
law  would  determine  in  fuch  a  cafe. 

Upon  the  argument  of  the  Civilians,  no  inflance  could  be 
(hown  wherein  they  had  compelled  the  performance  of  a  minor's 
contratt.    And  they  who  argued  for  the  defendant,  ftrongly  in* 

(d)  6  Mod.  17a.  3  Soli.  16.  $.  C.        (#)  3  Sira.  937.  FU%$.  275, 

fitted, 
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filled,  that  in  the  cafe  of  a  contraft  per  verba  de  future,  (as 
this  was,)  there  was  no  remedy,  even  againft  a  perfon  of  full 
age,  in  the  fpiritual  court ;  but  only  an  admonition.  And  the  only 
reafon  why  they  hold  jurifdi&ion  in  the  cafe  of  a  contraft  per 
verba  it  prafenti  is  becaufe  that  is  looked  uponamongft  them  to  be 
ipfum  matrimonium,  and  they  only  decree  the  formality  of  a  fo» 
lemnization  in  the  face  of  the  church* 

Raymond,    Ch.  J.   afterwards  delivered  the  resolution  of  the 
court  as  follows :   "  The  obje£Hon  in  this  cafe  is,  that  the  plain* 
tiff  not  being  bound  equally  with  the  defendant,  this  is  nudum 
faButn,  and  the  defendant  cannot  be   charged  in  this  a&ion. 
Formerly  it  was  made  a  doubt  by  my  Lord  Vaughan,  [f)  whether 
any    a£tion  could  be  maintained  on  mutual  promifes  to  marry ; 
but  that  is  new  a  point  not  to  be  difputed.    And  as  to  the  pre* 
fent  cafe,  we  fliould  have  had  no  difficulty  in  riving  judgment 
for  the  plaintiff,  if  we  could   have  been  fatigued  by  the  argu- 
ments of  the  Civilians,  that  as  the  plaintiff  was  of  the  age  of 
eonfent,  any  remedy,  though  not  by  way  of  a&ion  for  damages, 
could  be  had  againft  her.     But  fince  they  feem  to  have  had  no 
precedent  in.  the  cafe,  we  mud  confider  it  upon  the  foot  of  the 
common  law*     And  upon  that  the  (ingle  qucftion  is,  whether  this 
contrad,  as  againft  the  plaintiff,  was  abfolutely  void.     And  we 
are  all  of  opinion,  that  this  contrad  is  not  void,  but  only  void- 
able  at  the  eleftion  of  the  infant :   and  as  to  the  perfon  pf  full 
?jge  it  abfolutely  binds*  * 

f'.Thc  contract  of  an  infant  is  conGdered  in  law,  as  different  front 
the  contrads  of  all  other  perfons.  In  fome  cafes  his  contracts 
(hall  bind  him ;  fuch  is  the  contrail  ef  an  infant  for  necef- 
faries,  and  the  law  allows  him  to  make  this  contrail  as  ne- 
ceffary  for  his  prefervation ;  and  therefore,  in  fuch  a  cafe,  a 
£ngle  bill  (hall  bind  him,  though  a  bpnd  with  a  penalty  (hall  not } 
I  Lev.  87. 

"  Where  the  contrad  may  be  for  the  benefit  of  the  infant,  or 

to  his  prejudice ;  the  law  fo  far  proteds  him  as  to  give  him  an 

opportunity c to  confider  it  when  he  comes  of  age  5  and  it  is  good, 

or  voidable  at   his  ele&ion.      Cro.  Car.  502.    2  Roll.  24. 427. 

fiob.  69.  1  Brpwnl.  11.    1  Sid.  41.    1  Fent.  21.     I  Mod.  25.  Sir 

lf)Cart*r92fr 


4*  a       Of  Contrails  to  Marry,  and  to  Pay       [Part  III. 

W.  Jones,  164.  But  though  the  infant  has  this  privilege,  yet  the 
party  with  whom  he  contrafts  has  not :  he  is  bound  in  all  events. 
And  as  marriage  is  now  looked  upon  to  be  an  advantageous  con- 
trad,  and  no  diftin&ion  holds  whether  the  party  fuing  be  man  or 
woman,  but  the  true  diftin&ion  is,  whether  it  may  be  for  the 
benefit  of  the  infant  \  we  think  that  though  no  exprefs  cafe  upon  a 
marriage  contraft  can  be  cited,  yet  it  falls  within  the  general  reafon 
of  the  law  with  regard  to  infants'  contrafts.  And  no  dangerous 
confequence  can  follow  from  this  determination,  becaufe  our 
opinion  prote&s  the  infant  even  more  than  if  we  rule  the  contract 
to  be  abfolutely  void.  And  as  to  perfons  of  full  age,  it  leaves 
them  where  the  law  leaves  them,  which  grants  them  no  fuch 
protection  againft  being  drawn  into  inconvenient  contracts,  &c 
For  thefe  reafons  we  are  all  of  opinion,  that  the  plaintiff  ought 
to  have  her  judgment  upon  the  demurrer." 

But,  a  promife  by  a  man  to  pay  to  a  woman  a  fum  of  money, 
if  he  fhall  marry  any  body  elfe,  is  confidered  as  a  reftraint  of 
marriage,  and  therefore  void. 

Thus,  in  the  cafe  of  Lowe  v.  Peers%  (g)  which  was  an  a&ion  of 
covenant  upon  a  marriage  contrail ;  being  a  promife  under  the 
defendant's  hand  and  feal  in  the  following  words :  "  I  do  here- 
u  by  promife  Mrs.  Catherine  Lowet  that  I  will  not  marry  with 
*'  any  one  perfon  befides  herfelf :  if  I  do  I  agree  to  pay  the  faid 
«  Catherine  Lowe  1000/.,  within  three  months,  &c." 

The  fecond  count  of  the  declaration  averred,  that  the  plaintiff 
was  ready  to  marry  the  defendant  whilfthe  continued  (ingle,  but 
that  after  the  making  of  the  deed,  he  married  another  woman, 
namely,  one  Elizabeth  Gardiner :  yet  the  defendant  did  not,  when 
requeued  by  the  plaintiff,  pay  the  1000/.,  but  on  the  contrary 
refufed  fo  to  do. 

At  the  trial,  the  plaintiff  obtained  a  verdift  for  the  1000& 
But  it  was  afterwards  moved,  in  arreft  of  judgment,  that  this 
contraft  was  not  valid  in  law ;  and  it  was  argued  "  that  all 
engagements  in  reftraint  of  marriage  are  void.  That  this  en* 
gagement  is  of  that  fort.  That  there  is  no  coniideration  for  this 
contrail.  It  is  not  reciprocal :  here  is  no  mutuality,  which  is  effen* 
tial  to  the  validity  of  a  contract. 

(g)  4  Burr.  2225. 

ft 
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It  was  anfwered,  that  this  whole  tranfa&ion  amounts  to  a  mu- 
tual promife  "  to  marry  each  other."  The  plaintiff's  acceptance 
of  this  deed  is  fufficient  evidence  of  her  making  fuch  a  promifc. 
So  that  there  were  mutual  promifes ;  and  both  were  bound  to 
perform  them.  Therefore  there  was  a  confideration  for  the  de-  * 
fendant's  promifc.  However  this  promife  is  by  a  deed ;  and  a 
deed  carries  its  own  confideration. 

And  this  is  not  an  engagement  in  reftraint  of  marriage  ge- 
nerally :  it-  is  only  a  reftraint  from  marrying  any  body  elfa 
but  each  other.  Therefore  it  is  not  like  the  cafe  of  Baker 
t.  White^  in  a  Fern.  215.  or  that  of  Woodboufe  y.  Shepltj,  in 
a  Atlins%  53. 

The  Court,  however,  determined  that  the  contract  was  illegal, 
and  the  judgment  was  accordingly  arrefted.  Lord  MansfieldJCh.  J. 
faid :  "  All  thefe  contra£U  ought  to  be  looked  upon,  (as  Lord 
Htrdwicke  faid  in  cafe  of;  Weodhoufe  v.  Sbepley,)  with  a  jealous 
eye ;  even  fuppofing  them  clear  of  any  dire&  fraud.  In  that 
cafe  Lord  Hardwicke  did  not  proceed  on  any  circumftances  of 
particular  a£tual  fraud ;  but  on  public  and  general  confiderations  ; 
and  therefore  he  gave  no  cofts. 

Thefe  engagements  are  liable  to  many  mifchiefs  5  to  many  dan- 
gerous confequences.    When  perfonsof  different  fexes,  attached 
to  each  other,  and  thus  contra&ing  to  marry  each  other,,  do* not 
marry  immediately,  there  is  always  fome  reafon   or  other  againft 
it ;  as  disapprobation  of  friends  and  relations,  inequality  of  cir- 
cumftances, or  the  like.    Both  fides  ought  to  continue  free: 
otherwife  fuch  contra&s  may  be  greatly  abufed  j  as  by  putting 
women's  virtue  in  danger,  by  too  much  confidence  in  men,  or  by 
young  men  living  with  women  without  being  married.    There* 
fore  thefe  contra&s  are  not  to  be  extended  by  implication.    Bat 
here  is  not  the  lead  ground  to  fay,  « that  this  man  has  engaged 
"  to  marry  this  woman,"  much  lefs  does  any  thing  appear  of  her 
engaging  to  marry  him.    There  is  a  great  difference  between 
promifing  to  marry  a  particular  perfon,  and  promifing  not  to 
marry  any  one  elfe.    There  is  no  colour  for  either  of  thefe  con* 
ftru&ions  that  have  been  offered  by  the  plaintiff's  counfel.    This 
is  only  a  reftraint  upon  him  againft  marrying  any  one  elfe  befide 
the  plaintiff:    not  a  reciprocal  engagement   "  to  marry  each 
•thcr ;"  or  any  thing  like  it.    This  penalty  is  fet  up  againft  the 

defendant, 
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defendant,  after  ten  years  have  pafied  without  any  intefconffe? 
between  the  plaintiff  and  him.  Another  ieafon  why  we  fhtuld 
not  (train  in  favour  of  this  contract  is,  becaufe  if  there  wasi 
really  any  mutual  contra&,  under  fair  and  equal  circumftances* 
the  plaintiff  will  ftill  be  at  liberty  to  bring  her  aftion  :  for  a  void 
bond  can  never  ftand  in  Ijcr  way.  Therefore  I  think  that  what 
pafled  at  the  trial  was  perfeftly  right ;  that  the  mcafure  of  da* 
mages  was  the  iooo/.,  and  that  this  was  fuch  a  contract  as  ought 
not  to  be  carried  into  execution*  The  cafe  of  Balet  v.  White* 
was  not  near  fo  ftrong  as  the  prefent  cafe,  that  was  in  reftraint 
of  Elizabeth  Baker's  marry ing^again.  TheTe  is  a  difference  be- 
tween a  reftraint  of  a  firft  marriage  and  a  reftraint  of  a  fecond 
marriage :  the  plaintiff  there  was  a  widow  when  (he  gave  the 
bond.  And  the  tranfa&ion  was,  in-  effe&,  a  mere  wager,  and 
nothing  at  all  unfair  in  it :  and  yet  in  that  cafe  the  bond  w?s 
decreed  to  be  delivered  up  to  be  cancelled* 

Yates >  J.  faid :  "  This  agreement  is  in  reftraint  of  marriage* 
It.  is  not  a  covenant  "  to  marry  the  plaintiff;  but  not  to  marry 
any  one  elfe."  And  yet  (he  was  under  no  obligation  to  marry 
him.  So  that  it  reftrained  him  from  marrying  at  all,  in  cafe  (he 
had  chofen  not  to  permit  him  to  marry  her." 

An  aQion  of  Covenant  muft  be  founded  on  the  covenant,  and 
the  breach  afligned  within   the  words  of  it.     Now  if  (he  had 
requefted  him  to  marry  her,  and  been  refufed  by  him,  how 
muft  (he  have  afligned  the  breach  of  his  covenant  ?  Why,  "That 
"  he  being  requefted  by  her  to  marry  her,  he  had  refufed  to  do 
•'  fo."    But  what  obligation  was  he  under  <c  to  marry  her.**  Of 
where  was  the  breach  of  his  covenant  ?     This  covenant  fays  no 
fuch  thing,  as  that  "  he  would  marry  her/9    Tender  and  refufal 
muft  apply  to  the  thing  ftipulated :  but  he  has  not  ftipulated, « that 
he  would  marry  her/9 .  As  to  mutuality  of  contra&i  the  deed 
does  not  import,  that  (he  /hall  marry  him :  neither  doth  her  ac- 
ceptance of  it  import  any  fuch  thing.    It  does  not  follow  from 
her  acceptance  of  the  deed,  that  (he  either  underftood  he  meant 
to  bind  himfelf  to  marry  her,  or  that  (he  engaged  to  marry  him* 
Poffibly  he  might  not  at  all  mean  to  marry  her,  though  he  bound 
hjmfelf  not  to  marry  any  one  elfe*    They  are  two  quite  different 

thlngss 
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things :  one  does  not  follow  from  the  other.  This  covenant  U 
illegal,  and  will  fupport  no  a£kion :  and  therefore  the  plaintiff 
ought  to  recover  nothing  upon  it. 

In  an  a&ion  for  breach  of  promife  of  marriage,  where  the 
defence  is  that  the  plaintiff  was  l  woman  of  bad  chara&er,  the 
chara&er  which  a  witnefs  heard  of  her  in  the  neighbourhood  where 
(he  lived,  is  good  evidence. 

1  Thus,  in  the  cafe  of  Foulhes  v.  Sellwaj,  (1)  which  was  axt 
a&ion  of  affumffit  for  breach  of  promife  of  marriage.  The  de- 
fence was,  that  the  plaintiff  was  a  woman  of  bad  chara£tef  5 
and  evidence  was  given  of  one  inftance  of  grofs  mifqondud. 
The  defendant's  counfel  then  called  a  witnefs  to  prove,  that  (he 
was  a  woman  of  general  bad  character.  The  witnefs  gave  evidence 
of  his  having  gone  to  the  place  where  (be  lived  to  inquire  into 
her  chara&er,  and  was  proceeding  to  date  what  he  had  there 
heard  ;  but  it  was  obje&ed  that  the  witnefs  fhould  not  be  allowed 
to  give  evidence  of  what  he  heard  from  third  perfons  ;  if  they, 
from  their  own  knowledge,  knew  the  plaintiff's  chara&er  they 
fhould  be  called  to  ftate  it,  and  their  reprefentations  fhould  not 
be  taken  at  fecond  hand,  as  the  plaintiff  was  thereby  prevented 
from  crofs  examining  the  witneffes  as  to  their  reafons  for  the  cha- 
racter they  gave. 

Lord  Kenyon,  Ch.  J.  faid  :  "  He  was  ef  opinion  the  evidence 
was  admiflible.  Character  here  was  the  only  point  in  iflue. 
That  was  public  opinion,  founded  op  the  condu£t  of  the  party, 
and  was  a  fair  fubje£t  of  inquiry;  he  therefore  ruled  that 
what  that  public  thought  was  evidence  on  the  iflue  as  it  then 
flood. 

2.  Of  Contra&s  to  pay  Money  in  Confide ration  of  Marriage.]  An 
a&ion  will  lie  upon  a  contract  or  promife  to  pay  money  in  confi* 
deration  of  marriage.  (£) 

Thus,  in  the  cafe  of  Robert  Browne  and  wife  v.  Garborougi,  (/) 
which  was  an  a&ion  of  affumpfiu  upon  a  promife  made  to  the 


fuch 


(i)  3  Efo.  Rep.  236.         (i)  NoteUT.-f^ 
writing.  Vide  Statute  of  Frauds  and  Perjuries. 


writing,  ride  Statute  of  Frauds  and  Perjuries.  Ante%Vol.  I.  Llfup.  ^.Jl  gd 
(/)  Cro.  EKz.  63.     Note,  indebitatus  affumpfit  will  not  he  for  money  pay* 
mbk  i*  confideration  of  marriage ;  H  mufl  be  on  t£e  Jpecial promife.   Vent.  af  & 
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feme  item  f da  fiat :  the  declaration  ftated,  that  whereas  a  conum- 
mcation  was  between  J*  Browne,  father  of  die  plaintiff  Robert, 
,  and  the  defendant,  coufin  of  the  (aid  Robert  Browne,  and  the 
laid  feme,  when  (he  was  fole,  of  a  marriage  to  be  had  between 
the  faid  plaintiffs ;  and  the  (aid  J.  Browne  promifed  to  thejfewr,- 
that  if  the  marriage  did  take  effieft,  that  he  would  allure  to  them 
fiich  land,  &c    And  the  defendant  did  then  promife  to  her,  that 
if  J.  Brown  did  not  perform  his  promife,  the  defendant  would 
give  her  ioo/.,  and  alleges,  that  the  marriage  did  take  effe&, 
and  the  .lands  were  not  affured,  &c.    Upon  non  affkmpft,  it  was 
found  for  the  plaintiff.    But  it  was  moved  in  arreft  of  judgment, 
that  there  was  no  fufficient  confideration  to  ground  the  promife  ; 
for  the  feme  was  a  mere  ttranger  to  the  defendant,  and  there  was 
so  reafon  for  him  to  give  her  ioo/.  in  marriage.    But  it  was  an- 
fwered,  that  there  was  a  good  confideration ;   for  it  was  alleged, 
that  the  defendant  was  kinfman  to  Robert  Browne,  the  plaintiff, 
and  it  is  to  be  intended  that  by  reafon  of  thefe  words  (he  was 
induced  to  many  R.  Browne,  which  otherwife  (he  would  not 
have  done;  and  they  dire&ed  judgment  to  be  entered  for  the 
plaintiffs :  and  upon  a  writ  of  error  brought,  the,  judgment  was 
affirmed;  for,   peradventure,    Ihe  trufted  the  defendant  rather 
than  J.  Browne,  and  the  defendant  was  coufin  to  the  faid  ft» 
Browne,  the  plaintiff. 

So,  if  B.  the  daughter  of  A.  be  heir  apparent  to  C,  and  D. 
promifes  to  A.,  the  mother,  ih  confideration  that  (he  would  con- 
sent and  agree  that  the  faid  JS.,  her  daughter,  (hould  marry  his 
fon,  that  he  would  give  to  the  faid  A.  ioo/.,  upon  which  A. 
conferits,  and  the  marriage  takes  effe& ;  this  is  a  good  confidera- 
tion \  for  nature  has  given  the  power  of  difpofiug  ..to  parents* 
and  in  nature  their  children  are  bound  to  obey  them,  (m) 

So,  if  A.  in  confideration  that  B.  will  marry  his  daughter, 
affumes  and  promifes  to  give  to  B.  ao/>,  and  give  to  him  twenty 
French  pieces  \  this  is  a  good  promife ;  for  this,  according  to  our 
nfual  fpeech,  (hall  be  intended  French  crownf>wbi<$f3Xt  the  com- 
mon coin  of  France,  and  here  known,  (»)         / 

(»)  Mo.  595.  pi  80S.  857.^/.  1136.  Hob.  to.  I  Browed,  it. 
JKwU.  $9. 1  Dam.  Jkr.  47. 1  Vm.  Jbn  joj.  (a)  Toj aler  v*  Pojntcr, 
Gro.  Gar.  194. 

So* 
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So,  if  B.  promifes  A.  in  confideration  of  marriage  between 
A.  and  C.,the  daughter  of  B.f  that  he  will  pay.  to  A.  100/.  at  a 
time  after,  and  in  the  mean  time  to  pay  according  to  the  rate  of 
8/.  for  the  intereft  thereof,  this  is  a  good  confideration *  the  pro- 
mife being  upon  a  marriage,  and  not  for  money  lent.  (0) 

So,  if  a  man  promifes*  another,  in  confideration  that  h£  will 
marry  his  daughter,  to  give  him  as  much  as  he  hath  given,  or 
fhould  give  with  any  of  his  other  daughters,  if  after  he  gives 
fuch  a  fum  with  another  of  his  daughters,  and  dies,  an  aftion 
upon  this  affumpftt  lies  againft  the  adminiftrator  notwithstanding 
it  be  collateral,  (p) 

In  Marjb  &  Raws/ord's  cafe,  (q)  there  Was  a  communication 
of  marriage  between  M.  and  the  daughter  of  R.  and  of  200/. 
to  be  given  with  the  daughter,  but  they  could  not  agree  on  the 
day  of  payment.  Marjb  ftole  away  the  daughter,  and  married 
her  without  the  knowledge  or  con  fen  t  of  the  father ;  but  after- 
wards R.  agreed  and  promifed  that  in  confideration  he  had  mar- 
ried his  daughter,  he  would  give  him  200/.,  and  afterwards  M. 
brought  an  a  ft  ion  of  aj/umpfit,  and  recovered  that  rum. 

So,  in  another  like  a£tion  of  ajfumpfity{r)  brought  upon  a 
promife  of  20/.  made  to  the  plaintiff  by  the  defendant  in  confi- 
deration that  the  plaintiff,  at  the  fpecial  inftance  of  the  fai4  de- 
fendant, had  taken  to  wife  the  coufin  of  the  defendant,  that  was 
good  caufe,  although  the  marriage  was  executed  and  paffed  before 
the  undertaking  and  promife,  becaufe  the  marriage  enfued  the 
requeft  of  the  defendant. 

But -in  the  cafe  of  Sandhill  v.  Jenny,  (s)  where  the  plaintiff 
declared,  'that  in  confideration  that  the  plaintiff  had  formcr|y 
married  W^dajjghter  at  his  fpecial  inftance  and  requeft,  th* 
[ant  promifed  the  plaintiff  to  pay  huh  e'v'e'Ty  JJWl,  during  the 
life  of  the  defendant,  10/.,  &c.  The  plaintiff,  upon  rum  aflumpftt 
pleaded,  had  judgment ;  but  upon  a  writ  of  error  in  the  exchequer 
chamber  the  judgment  was  reverfed,  becaufe  the  marriage  was 
executed  before  the  promife  made,  yet  the  declaration  fuppofes 
that  the  defendant  requefted  the  plaintiff  to  the  marriage. 

I 

{0)  i  Fm.  Abr.  297.//.  15.  2  Sid.  x\6.S.  P.       (p)  1  Pin.Abr.  287. 

ph  3.  Seealfo  3  Bu!fl.t%^  248.  i  Rol.Rep\ig$.  433.  pi.  29.  Popb.  148. 

4  Roll  /ty/104.  "fir».  JacTfCf* * 

(q)  2  Leon.  Ml.  Cro.  Efiz.  59.  Dy.  272.  b  in  marg.  3  Lev.  366* 
(r)  Dyer,  272.  b.  pi  32.        (x)  Ibid.  272.  b.  in  marg. 
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So,  if  there  be  a  difcourfe  between  the  father  of  A.  and  B.t  in 

fetation  to  a  marriage  between  the  faid  A.  and  the  daughter  of 

JJ.^and  B.  then  affirms  and  publishes  to  the  father  of  A  quoddarct 

it  qui  maritarei   his  faid  daughter  with  his  confent   ioo/.,  and 

tfter  A.  marries  the  daughter  of  B.  with  his  confent ;  yet  this 

affirmance  and  publication  of  B.  (hall  raife  no  promife  upon  which 

an  a£Hon  may  be  brought,  becaufe  thefe  words  do  not  include  any 

promife.  (/) 

<fr./u£f 

(/)  i  RoL  Ahr.  6.  /.  40.  Yd.  17.  Nay.  11.  1  Dan.  Air.  26. 
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.    CHAPTER  XIV. 


to  Pay  Money  in  Confideration  of  Forbearance*  or  <t£ 
Difcharging%  or  Proving  a  Debt. 


TtlE  fubjcft  matter  of  the  prefent  chapter  will  be  tonfidered 
tinder  the  following  hfcad*: 


i.  Of  Agreements  to  Pay  Money  In  Confideration  if 
Forbearance  to  fue,  k?c. 

*.  Of  Agreements  to  Pay  Money  in  Conjidetathn  of 'Return- 
ing Good?  taken  either  in  Execution,  or  under  a  Diftrefk 
for  Rent. 

j.  Of  Agreements  with  Sheriffs  or  their  Officers  to  Pay  a 
Debt  or  Put  in  Bail,  &c  in  Confideration  of  theif 
letting  a  Defendant  dut  ofCuftody,  &V. 

4.  Of  Agreements  with  Creditort  to  accept  a  Compoji- 
tioni  Esfc. 

|*  Of  Agreements  to  Pay  Money  in  Confideration  of  a  Cre- 
ditor's either  Difcharging  his  Debt,  or  his  Debtor  >  and 
Delivering  up  Securities  %  &c. 

i.  Of  Agreements  to  Pay  a  Precedent  Debt  in  Confideration 
of  the  Creditor's  proving  it  upon  Oath,  or  of  the  Deb- 
tor's Failure  in  proving  it  Paid,  &V« 

£c*  x.Cf 
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I.    Of  Agreements  to  Pay  Money  in  Confideration  of 

Forbearance  to  fuel  &c. 

An  a£lion  will  lie  upon  a  promife  to  pay  a  fum  of  money  in 
confideration  of  giving  time,  or  forbearing  to  fue  for  a  precedent 
debt  or  other  caufe  of  a&ion.  (a) 

Thus,  if  A.  is  indebted  to  B.  in  10/.  and  upon  this  C.  promifes 
that  in  confideration  that  he  will  forbear  A.  till  fuch  a  day,  and  if 
A*  does  not  pay  him  on  that  day,  he  himfelf  will  pay  B.  the  10/. 
on  the  fame  day,  this  is  a  valid  promife,  upon  which  B.  may  have 
an  aftion  againft  C  ;  for  though  A.  had  the  whole  day  to  pay  it, 
and  fo  it  was  impoflible  for  C.  to  pay  it  the  fame  day,  if  he  did 
not  pay  it,  yet  the  fubftance  of  the  promife  is  to  pay,  and  the  time 
limited  being  impoflible,  is  void,  and  then  it  ought  to  be  paid  on 
requeft.  (b) 

So,  where  the  defendant  was  indebted  to  the  plaintiff  in  10/. 
for  fo  much  money  lent,  and  in  confideration  that  the  plaintiff 
would  not  fue  him  for  lhe  10/.,  he  promifed  to  deliver  to  the 
plaintiff  ten  quarters  of  barley  upon  requeft.  The  plaintiff  mowed 
that  he  did  not  fue,  &c.  and  that  on  fuch  a  day  he  required  the 
barley,  but  that  the  defendant  refused  to  deliver  it.  In  an  adion 
upon  this  afumgfit,  it  was  adjudged, for  the  plaintiff,  (c) 

So,  if  A*  be  indebted  to  B.  in  100/.  and  B.  is  about  to  com* 
mence  a  fuit  for  the  recovery  thereof,  but  C.  a  ftranger  comes  to 
him  and  fays,  that  if  he  will  forbear  him,  he  himfelf  will  pay  it : 
this  is  a  good  confideration  for  the  promife,  B.  averring  that  he 
had  abftained  and  forebore  to  fue  A.  et  adhuc  did  abftain  and 
forbear,  though  no  certain  time  was  appointed  for  the  forbearance ; 
for  it  feems  a  perpetual  forbearance  is  intended,  the  which  he 
hath  performed,  (</) 

So,  if  A.  be  indebted  to  B.  and  C.  a  ftvanger  fays  to  him,  that 
if  he  will  forbear  him  per  paululum  temporis  that  he  himfelf  will 
pay  him;  this  is  a  good  confideration  for  an  affumpfit ^  averring  a 
certain  time  of  forbearance.  (*) 

lg)  Vide  Com.  dig.  tit*  Adfcion  on  Affumpfit.  B.  I. 
(b)  i  Rol  Abr.  \$fi.  6.  i  Bac.  Abr.  til.  affumpfit  B.  Note,  Such  a 
,  promife  muft  now  be  in  writing.    Vide  ftatute  of  frauds  and  perjuries 
ante  Vol.  i.  c.  4./.  a.        (c)  1  Fin.  322.//.  1. 

(</)  1  Rol.  Abr.  17.  pi  4$.   vi  Dan.  Abr.  55.  pi.  45. 
(*)  1  Rol.  Abr.  ty.pt.  46.     t  Dan.  55.  pi  4$.    But  fax  Dan*  $L 
pL  35,  a&  and  Com.  Dig.  tit.  a3ion  on  ajumpfit  £.  1.  contra. 

So, 
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So,  if  A.  is  indebted  to  B.  and  B.  caufes  him  to  be  arretted, 
and  while  he  is  under  the  arreft,  a  ftranger  comes  to  B.  and  fays, 
that,  if  he  will  forbear  A.  per  paululum  temporis  he  will  pay  him, 
upon  which  B.  fuffers  A,  to  go  at  large ;  this  is  a  good  confidera- 
tion  for  the  promife,  though  he  arrefts  A*  within  an  hour  after  \ 
for  the  deliverance  from  the  prefent  danger  is  a  good  considera- 
tion. (/) 

So,  in  the  cafe  of  Cowlin  v.  Cool,  (g)  the  plaintiff  declared  that 
the  defendant  was  bound  to  him  in  100/.  which  he  intended  to 
fue  him  for,  and  the  defendant  in  confideration  that  the  plaintiff 
would  defer  the  payment  and  not  fue  him  upon  that  bond,  pro* 
mifed  that  he  would  pay  him.  It  was  objected  that  the  confidera- 
tion was  not  good,  for  he  might  forbear  and  defer  for  a  day . 
only,  &c.  But  the  Court  held  it  good ;  for  the  deferring  (hall 
be  intended  during  all  the  life  of  the  obligee;  and  that  if  he  fues 
him  fooner  upon  that  bond,  an  a£Kon  on  the  cafe  lies  5  and 
fo  it  was  ruled  in  one  Barkenhatrii  cafe.  But  if  it  had  been  §>uod 
diferret  per  paululum  temporis >  it  had  not  been  good  without  putting 
a  certain  time. 

So,  in  the  cafe  of  Waters  v.  Glafop,  (h)  the  plaintiff  declared 
that  the  defendant's  fon  was  indebted  to  him  in  a  fum  of  money, 
and  that  he  had  a  defign  to  arreft  him  for  it ;  that  the  defendant, 
in  confideration  that  the  plaintiff  at  the  fpecial  inftance  and  re- 
queft  of  the  defendant  would  forbear  to  arreft  the  defendant's  fon 
until  after  the  23d  of  O&ober,  the  defendant  affumed  to  pay  to  the 
plaintiff  on  or  before  thft  23d  of  0&ober>  fo  much  as  the  defendant's 
fon  (hould  be  indebted  to  the  plaintiff  upon  the  balance  of  the  ac- 
count to  be  ftated  between  the  defendant's  fon  and  the  plaintiff  j 
and  the  plaintiff  averred  that  an  account  was  ftated  of  all  debts, 
owing  by  the  defendant's  fon,  to  the  plaintiff,  and  upon  that  ac- 
count the  defendant's  fori  was  found  indebted  to  the  plaintiff  in 
2«/.  and  avers,  that  he  forbore  to  arreft  the  defendant's  fon,  from 
the  time  of  the  promife  bucufque  *  and  that  the  defendant  did  not 
pay  the  20/.  &c  Upon  the  trial  a  verdift  was  found  for  the 
plaintiff.  But  it  was  moved  in  arreft  of  judgment ;  that  the  con* 
fideration  was  not  good  5  becaufe  fince  the  plaintiff  was  to  forbear 
until  after  the  23d  of  (Mfafcr,  and  the  defendant  to  pay  the  money 
on  or  before,  it  might  be,  that  after  the  defendant  had  paid  the 

(/)  1  Rol  Air.  tj.pl.  47.  1  D<qp.  55.//.  47. 
it)  NqJ  *3'  <£"'•  liu  *  c-  (*i 1  LorU  ^V**  357* 
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money,  the  plaintiff*  would  not  perform  his  part,  but  arreft  the 
defendant's  fon  before  the  time  agreed  by  the  promife,  Sed  non 
allocatur.  For  per  Curiam,  "  the  con  fide  rat  ion  is  well  enough, 
for  the  defendant  has  to  the  laft  inftant  of  the  23d  of  Ocloker  to 
pay  the  money,  and  the  next  inftant  for  forbearance  the  plaintiff 
\m  performed  his  part,  for  he  is  not  bound  to  forbear  but  only  one 
inftant  after  the  23d  of  Qclober,  and  therefore  it  is  well  enough." 

So  in  Harris  v.  Richards,  (1)  which  was  an  aftion  of  ojfumpfit  $ 
and  the  declaration  ftated  that  whereas  one  Bond,  was  bound  to  the 
plaintiff  in  an  obligation  of  40/.  for  the  payment  of  20/  ;  and 
whereas  the  defendant  was  bound  to  one  Hodges  in  an  obligation 
of  100/.,  dated  $th  February,  19  Jac.  t.  for  the  payment  of  55/. 
the  5th  February  following,  and  the  faid  20/.  and  5$/.  being  due 
and  not  paid,  that  the  defendant  the  ift  of  February  1624,  which; 
was  in  the  22d  year  of  James  the*  firft,  in  confidcration  the  plain* 
tiff  would  forbear  the  payment  of  the  20/.  until  1627,  and  in  con- 
fideration the  plaintiff  would  compound  with  the  faid  Hedges  for 
the  faid  50/.  and  the  infereft  then  due,  and  deliver  the  faid  bonds, 
into  his  hands  affumed,  to  pay  to  }um,  the  faid  20/.  and  the  faid 
|o/.  and  all  (he  intereft  which  he  {hould  pay  or  compound  for; 
and  ailedges  in  fad,  that  <he  did  forbear  the  faid  20/.,  and  upoq 
the  iftpf  March  1624  paid  the  faid  50/.  and  15/.  for  intereft, 
and  obtained  the  faid  bond  into  his  hands,  and  that  upon  fuch  a 
flay,  year,  and  place,  he  gave  notice  thereof  to  the  defendant  and 
Required  of  him  payment  thereof,  according  to  his  promife,  who 
had  not  paid  it,  and  therefore  he  brought  this  adion. 

After  verdift  for  the  plaintiff,  it  was  moved  in  arreft  of  judg- 
ment, that  this  adion  lies  not \  for  it  is  no  lawful  confideration 
jo  pay  intereft.  Sed  non  allocatur,  "  for  it  is  to  compound  a  for* 
feited  bond,  which  is  a  good  confideration ;  alfo  it  is  no  unlawful 
confideration  to  pay  intereft,  not  being  more  than  is  permitted,'9 

The  fecond  exception,  was,  that  there  was  not  any  confideration 
why  the  defendant  (hould  pay  the  20/.,  for  he  had  not  any  benefit 
thereby.  Sed  non  allocatur :  "  for  it  is  a  fufEcient  confideration 
that  the  plaintiff  at  his  requeft  would  bear  it." 

So,  in  the  cafe  of  Davifon  v.  Hejlop,  (J)  which  was  an  action  o£ 

f 
(1)  Cro.  Car.  37*.  (Jj  %  Lev.  20*   Raynu  Hi.  &  C. 
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offumpftt;  and  it  was  alledgcd  that  Fenwiche  was  indebted  to  the 
plaiiuiff  for  arrears  of  an  annuity  of  1 17/.  and  appointed  the  de- 
fendant then  his  receiver,  to  pay  it  out  of  the  rents,  due  at  Mar- 
tlemas  next  enfuing}  and  that  the  plaintiff  and  defendant  ac- 
counted, and  thereupon  it  appeared,  that  117/.  was  due  to  him* 
The  defendant  promifed  that  if  the  plaintiff  would  forbear,  he 
would  pay  it  within  a  month  after.  For  the  plaintiff  it  was 
moved  in  arreft  of  judgment,  that  it  did  not  appear  that  the  de- 
fendant received  any  rent  at  Michadmas%  and  the  appointment  was 
to  pay  it  only  out  of  the  rents  due  at  Afartlemas.  But  to  this  it 
was  anfwercd,  that  it  ihould  be  fo  intended  now,  the  defendant 
having  promifed  to  pay  it  upon  forbearance ;  and  of  this  opinion 
were  the  court,  and  gave  judgment  for  the  plaintiff. 

So,  if  A.  fues  a  writ  of  privilege  (/)  again  ft  B.  and  B.  in  confeder- 
ation that  A.  will  at  the  re  que  ft  of  B.  forbear  further  to  profecute 
the  faid  writ,  promifes  50/.  to  A.  this  is  a  good  promife,  though 
it  be  not  averred  that  the  plaintiff  had  any  good  caufe  of  action  ; 
for  the  promife  implies  a  caufe,  in  as  much  as  B.  defired  a  ftay  \ 
this  alfo  requires  a  lofs  of  the  writ,  and  lofs  of  the  fuit. 

So,  where  a  plaintiff  fued  out  a  capias  ad  respondendum^  (tri)  and 
after  the  return  thereof,  the  defendant  in  con  fid  er  at  ion  the  plaintiff 
would  forbear  further  profecution,  promifed  to  pay,  &c.  The 
court  held  this  a  good  con (i deration  ;  and  though  the  firft  return 
be  paft,  yet  an  alias  may  be  taken  out ;  and  judgment  was  given 
for  the  plaintiff. 

So,  in  the  cafe  of  Jennings  v.  Harley,  (n)  which  was  an  aft  ion 
oiajfumpfit ;  and  the  plaintiff  declared  that  whereas  one  Bajfet  was 
indebted  unto  him  in  50/.  and  that  he  brought  debt%  and- had  judg- 
ment to  recover,  and  thereupon  fued  out  a  capias  ad  Satisfaciendum, 
and  an  exigent  again  ft  Bajfet,  who  was  thereupon  outlawed,  and 
that  the  plaintiff  intended  to  fue  a  capias  utlagatum  s  that  the  de- 
fendant,! n  confideration  the  plaintiff  would  forbear  to  proceed 
upon  the  capias  utlagatum  which  he  had  fued  out,  until  Eaflcr  Term 
next  following,  promifed  that  if  Bajfet  did  not  pay  the  debt,  that  he 
would  pay  it 5  and  alleged  in  fa  ft,  a  non  performance  of  the  pro- 
mife. The' defendant  pleaded  non  ajfumpjit,  which  was  found  againft 
him  *  and  after  a  verdift  for  the  plaintiff,  it  was  moved  in  arreft 

(/)  Bedwell  and  Cotton,  Hoi.  216.     1  Dan.  tf.pl.  6. 
(«)  a  Keb.  2oo.pl.  3.     1  Vm.  Ahr.  323.//*  7« 
in)  Cro.  £&%.  909.    Ttl  19.  $  C. 
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of  judgment)  that  the  action  lay  not ;  for  this  confideration  is 
againft  law,  and  alfd  void,  becaufe  this  procefs  i§  at  the  queen's 
fuit  and  not  at  the  party's.  But  Gawdy>  Fenner,  and  Yclverton> 
held  that  the  confideration  was  good ;  for  it  is  the  party's  fuit  as 
well  as  the  queen's ;  for  the  party  is  the  means  to  entitle  the 
queen  thereto,  and  the  party  hath  the  fpecial  carriage  thereof: 
and  if  the  iheriff  fuffer  the  party  arrefted  upon  fuch  a  capias  ut» 
lagatum  to  efcape,  it  is  an  efcape  againft  the  plaintiff." 

Popbam,  i  contra :  "  For  the  fuit  is  merely  now  the  queen's  fuit, 
and  a  means  whereby  the  party  may  have  his  execution.  For 
as  the  queen  is  entitled  thereto  by  the  party,  fo,  after  the  outlawry, 
the  party  is  thereto  by  the  queen,  and  that  iffueth  for  the  con* 
tempt  to  the  queen.  And  if  the  party  will  not  take  it,  the  queen's 
attorney  may  fue  it  out  j  and  the  queen  is  not  of  right  bound  to 
fatisfy  the  party  out  of  the  goods  which  are  fcized  by  this  writ, 
although  (he  doth  it  out  of  grace  many  times.  But  a  petition  of 
right  lieth  not  in  fuch  cafe :  and  although  the  plaintiff  hath  ad- 
vantage thereof,  in  regard  of  the  party  who  is  taken  thereby  to 
be  in  execution  (which  is  the  reafon  that  he  may  have  debt  upon 
the  efcape)  yet  he  cannot  ftay  the  execution  of  this  writ,  fo  the 
confideration  is  void." 

But  notwithftanding,  the  other  judges  gave  rule,  that  if  other 
matter  were  not  fliown  before  fuch  a  day,  judgment  (hould  be 
entered  for  the  plaintiff,  and  that  the  defendant  might  bring  his 
writ  of  error.     And  no  caufe  was  afterwards  fhown,  &c. 

So,  if  A.  exhibits  a  bill  in  Chancery  (0)  againft  B.  fuppofing 
thereby  that  he  had  delivered  300/.  to  B.,  in  truft,  upon  which  B. 
in  confideration,  that  A.  would  end  all  fiiits  againft  him  in  Chan* 
dry*  promifes  to  pay  him  ico/.  $  in  this  cafe  though  A.  has 
remedy  for  it  at  common  law  by  writ  of  account >  yet  this  is  a  good 
confideration,  fo  as  to  have  an  action  upon  the  cafe  upon  the 
ojjumpfit)  becaufe  the  money  was  delivered  in  truft,  which  is  pro* 
per  for  the  Chancery^  and  the  fuit  there  is  a  matter  of  charge. 

So,  if  A.  promifes  B.  in  confideration  that  he  will  not  fue  an  at- 
tachment out  of  Chancery  (p)  upon  a  decree  which  is  there  againft 
him,  that  then  he  will  pay  to/,  (it  feems  it  is  intended  that  the 
decree  was  at  his  fuit)  'this  is  a  good  confideration  to  maintain  an 

« 

(•)  1  Dan.  46.  pi.  5.     Rayn,  37*.  [p)  Cro.  EB%.  768. 

j  RoLAbr  30.  7".//.  1.    1  Dan.  Air.  5Spl<  43* 
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a&ion  upon  the  cafe,  for  hereby  (hall  he  avoid  the  imprifonmenC 

of  his  body,  of  which  the  Chancery  had  power  for  the  contempt  of 

the  decree. 

4 
If  an  heir  be  bound  by  a  bond  of  his  anceftor,  and  has  aflets; 

and  in  confideration  that  the  obligee  will  forbear  to  fue  him,  he 
promifes  to  pay  the  money  due  thereon,  an  action  of  affumfcfit 
will  lie  upon  this  promife :  but  if  the  heir  is  not  bound  by  the 
bond,  no  action  is  maintainable* 

Thus,  in  the  cafe  of  Barber  v.  Fox,  (q)  which  was  an  action  of 
ajfumpjit,  and  the  declaration  dated,  that  whereas  one  Anthony  Fox, 
jthe  father  of  the  defendant  by  his  writing  obligatory  became 
bound  to  the  plaintiff  in  92/.    12/.  upon  condition  to  pay  him 
51/.  t6x.*at  a  certain  day,  paft,  which  was  not  paid,  and  fo  the 
obligation  became  forfeited,  and  afterward  Anthony  Fox,  the  father, 
died,  and  the  defendant  was  his  fon  and  heir;  wherefore  the  plain* 
tiff  intended  to  fue  the  defendant  as  fon  and  heir  on  the  laid 
bond  i  and  the  defendant  having  notice  of  it,  in  conGderation  that 
the  plaintiff,  at  the  fpecial  in  fiance  and  requeft  of  the  defendant, 
would  forbear  his  intended  fuit  againft  the  defendant  as  fon  and 
heir  on  the  faid  bond,  undertook  and  promifedthe  plaintiff  to  pay 
him  the  faid  51/.  16/.  on  requeft 5  and  the  plaintiff  averred  for- 
bearance, and  yet  the  defendant  had  not  paid  the  faid  money,  al- 
though on  fuch  a  day  and  year  he  was  requefted,  &c.     On  non 
affumtfit  pleaded,  a  verdict  was  found  for  the  plaintiff.     But  it 
was  afterwards  moved  in  arreft  of  judgment,  that  there  was  no 
conGderation ;  for  it  does  not  appear  that  the  defendant  was  fue* 
able  upon  this  bond  as  fon  and  heir,  for  it  is  not  fhown  that  An- 
thony Fox,  the  defendant's  anceftor,  whofe  fon  and  heir  he  is  (had 
bound  himfelf  and  his  heirs,  by  the  faid  bond  \  and  if  the  heir  is 
not  bound  cxpiefsly  by  name,  he  is  not  bound  at  all  5  and  there- 
fore here  was  no  confideration  to  found  this  promife ;  wherefore 
judgment  was  ftaid  until  it  (hould  be  moved  on  the  other  fide. 

And  afterwards  Saunders,  for  the  plaintiff,  moved  for  judg- 
ment, and  faid,  "  that  though  the  declaration  would  have 
been  bad  on  demurrer,  yet  is  now  made  -good  by  the  verdict ; 
for  the  jury  .have  found  that  the  defendant  was  bound  as  heir  in 
the  laid  bond,  for  otherwife  there  was  no  confideration  *  and  they 

(y)  2  SommJ.  ijtf. 
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ought  to  have  found  that  the  defendant  did  not  undertake,  &c. 
if  there  was  no  confideration,  or  otherwife  they  might  be  attainted 
for  a  falfe  verdift ;  but  they  having  found,  that  the  defendant 
did  undertake  and  promife  as  the  plaintiff  has  declared,  it  ought 
of  neceffity  now  to  be  intended  that  Anthony  Fox  had  bound  hhn- 
fclf  and  his  heirs  by  the  fame  bond.*9 

Sed  non  allocatur  $  for  by  the  court,  «  though  they  would  intend 
a  perfonal  lien  agatnft  an  executor,  if  he  has  affets  in  his  hands, 
though  it  be  not  averred,  yet  they  will  not  intend  a  real  lien  againft 
an  heir  ;  though  he  be  bound  by  the  bond  of  his  ancestor,  unlefs 
jt  is  exprefsly  alleged  \  and  therefore  they  would  not  intend  it  here, 
though  it  be  after  verdift ;  wherefore  judgment  was  arretted." 

The  learned  editor  of  Sounder's  Reports,  In  a  note  upon  this  cafe, 

fhows  a  clear  diftin&ion  between  the  liability  of  an  heir  jmd  an 

executor  upon  a  promife  to  pay  the  debt  of  the  anceftor  or  teftaror  ; 

and  he  brings  together  the  different  cafes  on  this  fubje£L — The 

note  is  as  follows :  "  But  where  a  father  being  indebted  to  J-  5. 

in  100/.  by  bond,  made  a  fraudulent  deed,  and  thereby  gave  all 

his  goods  to  his   fon,  and  died,  and  upon  a  converfation  had 

concerning    the   fraudulent  deed,   the  fon  prom i fed   J.  8*    in 

confideration  he  would  deliver  the  bond  to  him,  and  make  an 

acquittance  and  difcharge   to  him  of  the  debt,  to  pay  hira  the 

100/.  and  an  aftion  having  been  brought  thereon,  and  a  verdift 

for   the  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  the 

confideration  was  not  good,  becaufe  it  did  not  appear  that  the  fon 

was  liable  to  the  payment  of  the  debt,  either  as  heir,  or  executor, 

or  administrator,  or  executor  of  his  own  wrong ;  and  therefore 

delivering  the  bond,  and  making   the  acquittance  or  difcharge  to 

him  was  not  good.    But  it  was  anfwered  and  refolved,  that  the 

conGderation  was  good  •,  and  it  (hould  be  intended  that  he  was 

liable,  or  at  leaft  that  the  difcharge  was  made  to  the  party  who 

was  liable,  for  the  plaintiff  promifed  to  difcharge  the  debt,  and 

that  (hould  be  intended  to  be  made  to  the  party  who  was  liable  to 

the  payment  of  it,  or  elfe  it  would  be  no  difcharge.     1  Sid.  3 1  • 

pL  (9 )    If  that  was  in  truth,  a  fraudulent  deed  of  gift  of  the 

goods  by  the  father  to  the  fon  as  ftated  in  the  cafe,  the  fon,  after 

his  father's  death,  would  be  chargeable  for  this  debt  as  an  executor 

of  his  own  wrong,  though  poffeflion  of  the  goods  had  been  deli* 

vcred  to  him  at  the  time  of  the  deed,    for  ft  is  holdcn,  that  if  a 

man  makes  a  fraudulent  gift  of  his  goods  in  his  lifetime  to  oufl 

bit 
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his  creditors  of  their  debts,  the  vendee  after  his  death  (hall  be 
charged  for  them.  I  RoL  Mr.  549-  PL  3-  And  ^c  onlT  ^  m 
which  "he  can  be  fo  charged  is,  as  executor  of  his  own  wrong, 
2  Leon.  2*1  Stamford's  cafe.  Cro.  Jac.  27 1.  Haws  v.  Leader. 
Teh.  197.  S.  C.  s  where  it  is  faid,  that  the  goods  are  liable  to  the 
creditors  in  the  hands,  of  the  vendee,  as  an  executor  of  his  ova 
wrong,  if  the  deed  of  gift  be  fraudulent  And  the  reafon  is,  be- 
caufe  every  intermeddling  without  authority,  after  the  death  off 
the  party,  makes  the  perfon  fo  intermeddling  an  executor  of  his 
own  wrong.  Dyer  ?66.  b.  Stoke' s  fafe.  And  the  fame  point  was 
recognized  in  the  cafe  of  Edwards  v.  Harbens  2  Term  Rep.  587*. 
where  it  is  adjudged,  that,  if  a  creditor  takes  an  abfoiute  bill  of 
fale  of  the  goods  of  his  debtor  which  is  fraudulent  tgainft  credi- 
tors, and  the  debtor  dies,  and  thereupon  the  vendee  takes  and  fells 
the  goods,  he  is  liable  to  be  fued  as  executor  of  his  own  wrong 
for  the  debts  of  the  deceafed.  Hence  it  feems  to  follow,  that  ti*c 
fon  was  in  the  cafe  in  1  Sid.  liable  to  the  payment  of  the  debt,  at 
leaft  to  the  extent  of  the  value  of  the  goods,  as  executor  of  hip 
own  wrong,  and  therefore  the  delivering  of  the  bond  to  him,  and 
giving  him  an  acquittance,  appears  to  be  a  fufficient  confideration 
to  fupport  his  promife.  For  which  reafon  that  cafe  feems  to  differ 
materially  from  the  principal  one.  So  where  .  m  affumpfii  the 
plaintiff  declared  that  the  defendant's  father  bound  himfelf  to  the 
plaintiff  in  the  fum  of  400/.  for  the  payment  of  aoo/«,  and  {hat 
the  father  was  dead,  and  the  defendant  was  his  fon  and  heir,  to 
whom  the  plaintiff  intimated  that  he  intended  to  fue  him  as  heif 
for  the  debt,  and  thereupon  the  defendant  in  confideration  of  for- 
bearance promifed  to  pay,  &c.,:and  upon  noh  affutnjfit  pleaded, 
and  a  verdi&  for  the  plaintiff,  it  was  moved  by  Twifden,  Serjeant, 
in  arreft  of  judgment,  becaufe  it  was  not  faid,  that  the  father  bound 
himfelf  and  his  heirs,  and  therefore  it  did  not  appear,  that  the  de- 
fendant was  liable  to  an  a£tion,  and  fo  the  confideration  was  void. 
But  it  was  adjudged  that  it  Cbould  be  intended,  it  being  found  by 
the  jury,  according  to  Hob.  216.  BidwIJ  v.  Cation,  and  the  plaintiff 
had  judgment,  (but  otherwise  between  Barber  and  Fox,  Trin.  aa« 
Car.  2.  K.  B.)  St.  Paul  v.  Earl  of  Rivers,  Trin.  1656,  K.  B. 
cited  in  Sir  T.  Raym.  1 28.  But  this  cafe  being  afterwards  cited  in 
Hunt  r.  Swain,  1  Lev.  165.  S.  C.  Sir  T.  Raym.  127.  I  Sid.  248. 
the  court  paid  no  regard  to  it,  and  Twifden,  Juftice,  faid,  he  was 
counfel  in  it  and  it  was  at  the  time  taken  to  be  a  hard  cafe.    The 

•  £t  Fib  **t  Ftl.  uf.  545. 
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cafe  of  Hunt  v.  Swain,  was  ajfumpjit  againft  the  heir  on  a  promife, 
in  conGderation,  the  plaintiff  would  forbear  him  until  Michaelmas 
to  pay.  'After  verdid  for  the  plaintiff,  judgment  was  flayed,  be- 
caufe  it  did  not  appear  that  the  anceftor  bound  himfelf  and  his 
heirs,  and  the  conGderation  was  not  to.  forbear  generally,  but  to 
'  forbear  him  who  did  not  appear  to  be  chargeable ;  but  it  was 
agreed  that  if  the  declaration  had  been  that  J.  8.  was  indebted  to 
him  and  died ;  and  the  defendant  being  his  executor  promifed, 
& c.  as  before,  it  would  have  been  good ;  becaufe  an  executor  is 
liable  without  exprefs  words ;  whereupon  the  plaintiff  perceiv- 
ing the  judgment  of  the  court  to  be  againft  him,  prayed  mil  capiat 
perbillam  with  an  intent  to  commence  a  new  a&ion. 

It  is  a  principle  of  law  that  an  executor  does  more  aflually  re* 
prefent  the  perfon  of  his  teftator,  than  the  heir  does  the  perfon  of 
his  anceftor :  for  if  a  man  binds  himfelf  his  executors  are  bound, 
though  they  are  not  named ;  but  it  is  not  fo  of  the  heir.     Co.  Litt. 
2co.  0.     And  as  it  is  not  dated  in  the  principal  cafe,  that  the  an- 
ceftor of  the  defendant  bound  himfelf  and  his  heirs,  without 
wlygh  there  is  no  caufe  of  a&ion  againft  the  defendant,  the  decla- 
ration is  defective  in  omitting  fo  material  an  allegation;  and  there- 
fore the  verdi&  does  not  cure  it.    For  though  a  verdi&  will  cure 
a  title  which  is  imperfe&ly  or  defectively  ftated,  yet,  if  the  decla- 
ration dates  either  a  defective  title,  or  totally  omits- to  ftate  any 
title  or  caufe  of  adibn  at  all,  a  verdift  will  not  cure  fuch  a  defeft. 
See  i  Saund.  228.  c.  Stennel  v.  Hogg.    It  fecms  therefore  that  the 
deciGon  of  the  court  in  this  cafe  is  well  founded.     Indeed,  it  has 
been  faid,  that  if  a  man  binds  himfelf  and  his  heirs  in  a  bond, 
and  dies,  and  after  the  obligee  fues  the  heir,  who  has  no  affets  de- 
scended to  him,  upon  the  bond,  and  the  heir  in  conGderation  that 
the  plaintiff  will  not  f  ue  him,  promifes  to  pay  the  money,  this  is 
no  conGderation  to  maintain  an  affumpfit ;  becaufe  the  defendant 
was  not  chargeable  without  affets.     j  RolL  Abr.  2S.pl.  57.  Lord 
Grafs  cafe;  but  it  (hould  feem  that  this  would  not  now  be  fo  coa- 
fidered ;  for  in  the  principal  cafe  it  appears  that  the  verdift  was 
founded  upon  the  want  of  alleging  in  the  declaration  that  the  an- 
ceftor had  bound  himfelf  and  his  heirs ;  and  if  the  heir  had  been 
,  liable,  it  feems  to  follow  that  forbearance  would  have  been  ad- 
judged a  fufficient  conGderation  to  fupport  the  promife  without 
regarding  whether  he  had  affets  or  not  at  the  time.    And  in  Lord 
Grafs  cafe,  if  the, defendant  had  not  any  affets  he  ought  to  hare 
pleaded  it  to  the  aftion  upon  the  bond :  but,  if  inftead  of  fo 
doing,  he  defires  the  obligee  to  forbear  his  fuit,  and  in  conGdera- 
tion 
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tion  thereof  promifes  payment,  that  appears  to  be  a  fufficient  con- 
fideration :  f6r  though  the  forbearance  may  be  of  no  benefit  to  the 
defendant,  it  might  have  been  attended  with  a  loft  to  the  plaintiff 
not  to  proceed  in  his  fuit.  So  the  promife  of  an  heir,  in  con* 
Cdcration  of  forbearance  of  a  fuit  in  Chancery,  to  which  he  Wat 
not  liable,  will  not  fupport  an  ajfumfjit :  as  where  in  aJTumpfit  the 
declaration  dated  that  there  were  controverfics  between  him  and 
the  defendant,  for  the  profits  of  certain  lands,  which  the  defend- 
ant's father  had  taken  in  his  life-time ;  and  that  he  had  pur* 
chafed  a  writ  out  of  Chancery  againft  the  defendant,  to  the  intent 
to  exhibit  a  bill  againft  him.  Upon  the  return  of  the  writ  for  the 
faid  profits,  the  defendant,  in  confideration  he  (hould  furceaf/ 
his  fuit,  promifed  that  if  he  could  prove  that  his  father  had  taken 
the  profits;  or  had  poficflion  of  the  land  under  the  title  of  the 
plaintiff's  father,  he  would  pay  for  the  profits  of  the  land,  and  * 
averred  that  he  had  fo  proved  it ;  and  upon  non  ajumgfit  it  was 
found  for  the  plaintiff:  but  judgment  was  afterwards  given  for 
the  defendant ;  for  by  the  Court  it  is  no  confideration ;  ior  if  the 
father  of  the  defendant  did  take  the  profits,  that  is  no  reafon  why 
his  fon  (hould  anfwer  for  them  ;  and  therefore  the  fuit  is  unjuft, 
and  the  flaying  of  it  no  confideration.  But  if  the  fuit  had  been 
for  evidences,  or  other  wife,  the  flaying  of  it  had  been  a  good  con- 
fideration :  and  befides,  the  plaintiff  did  not  allege  that  he  was 
heir  or  executor,  and  fo  had  no  colour  to  charge  him  ;  and  if  it 
had  been  fo  alleged,  yet  it  was  no  caufe  to  charge  him  for  a 
perfonal  tort.    Cro.  Eliz.  206.     Tooley  v.  Windham. 

But  with  refpcQ  to  executors,  if  a  creditor  forbears,  at  their 
requcfl,  to  fue  them,  that  is  conGdered  as  a  fufficient  con- 
fideration to  charge  them  de  bonis  propriis,  whether  they  had  af- 
fets  or  not  at  the  time  of  the  promife ;  and  therefore  it  is  not 
neceffary  to  aver  in  the  declaration  that  they  had  affets.  As  if  A.9 
to  whom  the  teftator  was  indebted,  comes  to  the  executor,  and  fays 
that  he  intends  to  fue  him  for  the  debt,  whereupon  the  executor 
promifes,  in  confideration  that  the  plaintiff  will  forbear  him  for  a 
reafonable  time,  to  pay  him,  and  A.  accordingly  forbears  to  fue 
him  for  a  reafonable  time,  that  is  a  good  confideration  to  charge 
the  defendant  in  an  a&ion  upon  the  cafe,  out  of  his  own  eftate, 
without  affets ;  for  by  this  promife  it  is  intended,  as  well  to  for- 
bear to  fue  the  executor  as  to  forbear  the  debt ;  and  a  forbearance 
of  a  fuit  is  a  good  confideration  without  affets,  at  the  time  of  the 
promife.    1  RolLAbr.  24.  pi.  33.  upon  a  demurrer,  where  the 

defendant 
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defendant  pleaded  that  he  had  no  affets  when  the  promife  watf 
'  made*  So  if  a  man  declares  upon  a  promife  again  ft  an  adminif- 
'  trator  that  the  intcftate  was  indebted  to  him  in  io/.  by  bond* 
and  died,  and  the  defendant  being  his  adminiftrator,  in  con  fid  er- 
ation  of  the  premifes,  and  that  the  plaintiff  would  fpare  him  till 
fuch  a  time  after,  promifed  to  pay  him  the  debt,  and  avers  that 
he  fpared  him  till  the  time,  and  the  defendant  had  not  paid  him, 
tec.  though  he  did  not  fay  that  he  would  fpare  him  the  debt*  of 
to  fue  him,  yet  it  (hall  be  fo  intended,'  and  therefore  the  confider- 
ation  is  good.  I  Roll.  Abr.  15.  pi.  3.  So  it  was  faid  by  HaUj 
Ch.  J.  that  though  a  bare  accounting  by  the  executor  with  a  ere-* 
ditor  of  his  teftator  will  not  bind  the  executor  to  pay  de  knis  prct* 
friis,  yet  a  promife  in  consideration  of  forbearance  will.  2  Lev.  122* 
Hawesv.  Smith.  Alfo.  where  the  plaintiff*  having  a  debt  owing 
to  him  from  the  teftator  on  a  fimple  contract,  the  executor* 
in  consideration  the  plaintiff  would  forbear  to  fue  him  until 
fuch  a  time,  promifed  to  pay,  and  the  plaintiff  averred  that  be 
did  forbear  accordingly,  this  is  a  good  promife  :  but  if  the  heir 
had  promifed,  on  forbearance  of  the  futt  to  pay  this  debt,  net 
ojfumgftt  would  have  lain  again  ft  him,  becaufe  without  confider- 
ation  j  for  the  heir  is  not  chargeable  to  any  debt  without  fpecialty* 
Teh.  55,  56.  Ftjb  v.  Richard/on,  Cro.  Jac.  47.  S.  C.  80  where 
in  affumfjit  the  plaintiff  declared  that  J.  C  devifed  a  legacy  to  him, 
and  made  the  defendant  executor,  and  the  plaintiff  intending  to' 
fue  him  for  the  legacy,  the  defendant,  in-  confideration  of  for* 
bearance,  promifed  to  pay  him  ;  the  defendant  pleaded  divers 
bonds  and  judgments,  and  no  affets  ultra ;  upon  which  the  plaintiff 
demurred,  and  had  judgment  without  argument  $  for  it  is  not 
material  whether  he  had  affets  or  not ;  for  he  is  charged  upon* 
his  own  promife,  in  confederation  of  forbearance  ;  and  a  forbear- 
ance of  a  fuit  for  a  legacy  is  a  fuflkient  con  fide  rat  ion.  2  Lev.  J/ 
Davis  r*Regnerf  S.  C  1.  Vent.  120.  2  K$b.  758.  in  which  laft 
book  it  is  faid,  that  if  it  had  appeared  by  the  declaration  that  the 
plaintiff  had  no  caufc  of  a&ion,  the  forbearance  would  not  be  fuf- 
ficient.  So  if  A.%  together  with  27.,  is  bound  to  G.  for  the  proper* 
debt  of  B.f  and  A.  pays  the  mc*ney,  and  B.  dies,  and  makes  2>. 
his  executor,  and  2>.,  in  confederation  that  A.  will  forbear  to  fue? 
him  until  fuch  a  time,  promifes  to  pay  him,  this  is  a  fufficient 
confideration  to  fupport  the  promife.  1  Sid.  89.  Scott  v.  Stevens* 
So  if  an  executor  be  indebted  to  J.  S.  in  100/.  who  demands  the' 
money,  ihe  executor  is  chargeable  only  in  refpeel  of  aflcts>  aftd 

not 
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not  Qtherwife  :  but  if  he  promifes  to  pay  the  debt  at  a  future  day, 
it  becomes  his  own  debt,  and  to  1>e  fatisfied  out  of  his  own  eftate. 
Yelv*  1 1.  Goring  v.  Goring.  See  Cro*  Eliz*  91.  Trevuinian  v.  Howelt% 
I  Vez.  1 26.  Retch  v.  KennegaL  However,though  the  executor  fhould 
promife  upon  a  fufficicnt  confederation  to  pay,  yet  his  promife  if 
not  binding  upon  him  by  the  flatute  of  frauds.  29  Car.i.  f.  3./  4. 
uniefs  it  be  in  writing.  See  1  Saund.  2 10,2 1 1 .  Forth  v.  Stanton,  notes 
I, 2.*  But  a  bare  promife  to  pay  by  the  executor  does  not  make  him 
liable  to  anfwer  out  of  his  own  eftate ;  but  he  is  (till  chargeable  only 
as  executor,  and  to  the  extent  of  the  affcts  in  his  hands,  in  the  fame 
manner  as  he  would  have  been  had  no  fuch  promife  been  made: 
and  it  makes  no  difference  though  the  executor  had  made  fuch 
promife  in  writing.  This  point  was  fully  eftablifhed  in  Rann 
v.  Hughes,  both  in  the  Exchequer  Chamber  and  Houfe  of  Lords. 
7  Term  Rep.  350.  note  (a)  7.  Brown,  P.  C-  566.  S.  C.  f 

Upon  the  principle  that  a  promife,  in  conGderation  of  forbear- 
ance to  fue  where  there  is  no  caufe  of  action,  is  void,  it  has  been 
determined,  that  where  a  married  woman  gave  a  promiflbry  note 
as  2l  feme  file,  but  after  her  huiband's  death  promifed  to  pay  it  ia 
confederation  of  forbearance  to  fue,  no  action  lies  on  fuch  a  pro- 
mife ;  becaufe  the  note  being  void,  no  caufe  of  action  exifted 
againft  her  at  the  time  of  making  the  promife. 

Thus,  in  the  cafe  of  Loyd  v.  Lee,  (r)  a  married  woman  gave 
a  promiflbry  note  as  a  feme  file ;  and,  after  the  hufband's  death,  ia 
confideration  of  forbearance,  promifed  to  pay  it ;  and  it  was  con- 
tended, that  though  (he  being  under  coverture  at  the  time  of 
giving  the  note,  it  was  voidable  for  that  reafon,  yet,  by  her  fubfe- 
quent  promife  when  (he  was  of  ability  to  make  a  promife,  {he  had 
made  herfelf  liable  ;  and  the  forbearance  was  a  new  confideration* 
But  Pratt,  Ch.  J.  held  the  contrary,  and  " that  the  note  was  not 
barely  voidable,  but  abfolutely  void  5  and  forbearance,  where 
originally  there  is  no  caufe  of  action,  is  no  confideration  to  raife 
an  ojTumjfit"  But  he  faid  it  might  be  otherwise  where  the  con- 
tract was  but  avoidable. 

So,  if  an  infant  enters  into  an  obligation  for  a  certain  turn  of 
money,  and  afterwards  the  obligee  bring*  debt  upon  the  oblrga- 
tion,  and  procures  a  latitat  to  arreft  him,  and  the  obligor  being  of 
full  age,  and  having  notice  thereof!  comes  to  the  obligee,  and  fay* 

•  Sh  affo  ant*  1  Fol.  /.  *8.    f  *  **'  W*  *•  /•  4*  &<r) l  Si*a-  94* 

to 
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to  him,  that  if  he  would  not  arreft  him  he  would  pay  him  the 
money,  this  is  not  any  confideration  to  maintain  an  aflion,  in- 
afmuch  as  the  infant  might  have  avoided  the  obligation  by 
plea,  (x) 

So,  if  an  infant  takes  up  certain  commodities  of  a  mercer  in 
London^  at  a  certain  price,  who  afterwards,  for  non-payment 
of  the  money,  threatens  to  fue  him,  and  the  mother  of  the  infant 
promifes  to  pay  him  if  he  will  not  fue  her  fon,  this  is  not  any  con- 
fideration to  maintain  the  ad  ion,  inafmuch  as  the  infant  was  not 
by  law  chargeable  for  the  money,  (t) 

So,  if  A.  be  indebted  to  B.  by  bill,  and  B.  is  indebted  to  C,  and 
B.9  in  recompence  of  his  debt  due  to  C,  afligns  the  bill  of  A.  to 
him,  and,  before  the  day  of  payment  of  the  money,  A.  comes  to 
C.  and  promifes  him  that  if  he  will  forbear  him  the  payment  of  the 
money  for  a  week,  that  then  he  will  pay  him ;  upon  which  C.  for- 
bears him  ;  yet  this  is  not  any  confideration  to  maintain  an  a&ion 
upon  this  promife ;  becaufe,  notwithftanding  the  aflignment  of  the 
bill,  yet  the  property  of  the  debt  remained  always  in  the  af- 
fignor.  («) 

But  if  A.  is  indebted  to  B.  in  20/*,  and  thereupon  B.  makes  a 
letter  of  attorney  to  C  to  put  him  in  fuit,  and  .to  recover  the  debt 
to  his  own  ufe,  and  to  releafe  it  at  his  pleafure,  and  after  A.,  in 
confideration  that  C.  will  forbear  to  fue  him  for  a  certain  time, 
promifes  C  to  pay  the  debt,  this  is  a  good  confideration ;  for  the 
forbearance  of  the  fuit  whereof  he  had  power,  is  a  meritorious 
confideration.  (v) 

(/)  I  Rol.  Air.  18.  /.  50.  1  Dm.  46.pl.  *.  Cro.  ETt%.  700.  Butfet 
Dj.  272-  b*  marg.  Cro.  E&%.  127.  1  Leon  1 10.  contra. 


It)  Dan.  Abr.  tfo.pl.  I. 


t)  I  Fin.  Abr.  304.  pi.  12.  See  alfo  1  Sound.  2IO.  n.  r.  1  Rol. 
Atr.  20,  L  20.  1  Ventr.  154.  Hard.  74.  Moor.  701.  Cro.  Eli%.  6$$. 
a  Rol.  Abr.  26.  /.  30. 

(v)  I  Rol.  Abr.  20.//.  II.  1  Pm.  Abr.  304.  jd.  11.  I  Smmd.  210.*. 
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a.  ■  Of  Jgreements  to  pay  Money  in  Confideration  of  Return- 
ing Goods  taken  in  Execution,  or  under  a  Diftrefs  for 
.    Rent. 

An  a£Hon  will  lie  on  a  promife  to  pay  a  precedent  debt,  in 
confideration  that  a  (herifPs  officer  would  reftore  goods  taken  in 
execution  under  a  fieri  facias  upon  a  judgment  for  the  fame  debt. 

Thus,  in  Love\  cafe,  (**/)  the  {heriff  takes  goods  in  execution 
upon  a  fieri  facias  g  a  ftranger  promifes  to  the  officer  to  pay  him 
the  debt,  in  confideration  he  would  tcftore  them.  Upon  demur- 
rer this  Was  argued,  and  compared  to  a  confideration  of  fuffering 
a  prifoner  to  efcape.*  Sed  non  allocatur , Cl  for  by  the  capias  he  is  to 
take  and  keep  in  falva  cufiodia  ;  and  to  give  liberty  is  contrary  to 
the  writ,  but  that  is  now  to  raife  the  money,  and  the  {heriff,  upon 
%  fieri  facias  may  fell  the  goods,  and  this  is  no  more  in  eflfefik." 

So,  in  the  cafe  of  Byne  v.  Playne,  (x)  where  the  plaintiff1  de- 
clared that  he  had  recovered  againft  W.  20L  in  the  Court  of  S., 
and  had  a  levari  facias  to  the  bailiff  there,  to  make  execution  of 
the  goods  of  W.  \  and  whereas  he  was  ready  fo  to  do,  the  defend- 
ant promifcd  the  plaintiff,  that  in  confideration  he  would  deliver' 
the  defendant  the  faid  goods,  he,  within  fourteen  days  after 
Michaelmas  >  would  pay  the  plaintiff  the  20/.  or  otherwife  re  deliver 
to  the  plaintiff  the  faid  goods,  if,  in  the  mean  time,  no  other 
makes'  title  to  them,  and  proves  them  to  be  his  own  goods  (and 
averred  that  none  made  title  to  them  within  that  time).  A  fpecial 
rerdift  found  the  recovery  and  ajfumjfit  s  but  further,  that  before 
the  recovery,  W+  was  poffeffed  of  thofe  goods,  as  his  own  proper 
goods,  and  by  indenture  fold  them  to  R.y  his  brother,  for  money, 
with  a  promife  that  W.  notwithftanding  (hould  have  the  poffeffion 
for  four  years,  not  yet  expired,  he  to  pay  to  R.  20s*  a  year  ;  and 
that  if  the  faid  W.,  at  the  end  of  the  four  years,  {hould  repay  the 
faid  money,  the  fale  {hould  be  void  *,  and  that  the  faid  R.  made  title 
the  faid  goods  by  virtue  of  that  fale,  this  is  a  good  promife,  though 
W.  had  only  a  fpecial  property  in  thefe  goods,  and  though  they 
were  not  liable  to  the  execution  ;  for  the  plaintiff  having  the  pof- 

(*>)  I  Salk.  28.  Vide  Pullen  v.  Stokes,  2  //  Blac.  31a. 

*  ridePoi,4$$. 

(*)   I  Fin.  Abr.  328.//.  1.  Cro.  Elm.  2.8.  §.  C. 
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feflion  of  the  goods,  his  delivery  of  them  to  the  defendant  is  a 
good  confideration ;  and  judgment  was  given  for  the  plaintiff* 

So,  where  a  landlord  is  about  to  diftrain  the  goods  of  his 
tenant  for  arrears  of  rent,  and  a  third  perfon  promifes,inconfider- 
ation  that  the  landlord  would  defift  from  dift raining,  he  would 
pay  the  arrears,  this  is  a  good  confideration,  and  the  promtfe  need 
not  be  in  writing. 

Thus,  in  the  cafc  of  Williams  v.  Leper,  (y)  one  Taylor,  a  tenant 
to  the  plaintiff,  being  three  quarters  of  a  year  in  arrear  for  rent, 
(which  amounted  to  45/.)  and  being  infolvent,  conveyed  to  hit  cre- 
ditors all  his  effe&s,  for  the  benefit  of  his  creditors.  They  em* 
ployed  Leper,  the  defendant,  at  a  broker,  to  fell  the  effc£U  \  and 
accordingly  he  advertlled  a  lale.  On  the  morning  dt  the  fale, 
Williams,  the  landlord,  came  to  diftrain  the  goods  in  the  houfc. 
Leper  having  notice  of  the  plaintiff's  intention  to  diftrain  them, 
promifed  to  pay  the  faid  arrear  of  rent,  if  he  would  defift  from 
dirt  raining  ;  and  he  did  thereupon  deGft.  ^ 

The  qoeftion  was,  whether  the  adion  could  be  maintained,  the 
promife  not  being  in  writing. 

The  Court  refolved  that  the  a&ion  was  maintainable,  the  cafe 
not  being  within  the  ftatute  of  frauds  and  perjuries  :  and  Lord 
Mansfield,  Ch.  J.  faid,  "  The,  landlord  had  a  legal  pledge.  He 
enters  to  diftrain :  he  has  the  pledge  in  his  cuftody.  The  de- 
fendant agrees,  "  that  the  goods  (hall  be  fold,  and  the  plaintiff 
paid  in  the  firft  place."  The  goods  are  the  fund  :  the  queftion  ia 
not  between  Taylor  and  the  plaintiff.The  plaintiff  had  a  lien 
upon  the  goods ;  Leper  was  a  truftee  for  all  the  creditors,  and 
was  obliged  to  pay  the  landlord,  who  had  the  prior  lien.  ThU 
has  nothing  to  do  with  the  ftatute  of  frauds :  it  is  rather  a  fraud 
in  the  defendant  to  detain  the  45/.  from  the  plaintiff,  who  had  an 
original  lien  on  the  goods." 


(  j)  3  Bur.  z686.     Vide  Ante,  vol.  1./.  6i, 
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3.  Of  Agreements  with  Sheriffs  and  their  Officers  to  pay  a 
Debt*  or  put  in  Bail,  &c.  in  Confideration  of  their  letting; 
a  Defendant  out  ofCuJtody,  &fc. 

A  promife  to  a  gaoler  to  pay  the  plaintiff's  debt,  in  ConGderation 
that  he,  the  gaoler,  would  fuffer  a  defendant,  who  was  in  execu- 
tion, to  go  at  large,  is  void. 

Thus,  in  the  cafe  of  Martyn  v.  Btithman ;  (*)  the  Cafe  Was  as 
follows :  Dr.  Holtnan  was  in  execution  in  Plymouth  for  31/.  at  the 
fuit  of  2).,  which  was  recovered  there,  before  the  mayor,  &c. 
BlHhman  came  to  the  gaoler,  Martyn,  and  protnifed  that,  in  con- 
fideration he  would  fet  and  fuffer  Rohnan  to  go  at  large,  that  the 
31/.  (honld  be  brought  into  court  thete  by  Holman,  by  fuch  a  day,  • 
to  fatisfy  £>.,  and  that  he  would  fave  Martyn,  the  gaoler,  harmlefs  ; 
from  this  enlargement.  D.  recovered  ag?inft  Martyn  on  the; 
cfcape,  and  afterwards  Martyn  brought  ajumpfif  againft  Blkhman\ 
on  the  promife,  and  declared  upon  the  promife  utfupra :  and  it 
was  adjudged  againft  the  plaintiff;  for  the  confideration  is  againft : 
kw,  viz.  to  fuffer  one  in  execution  to  efcape. 

So,  an  agreement  in  writing  to  put  in  good  bail  for  a  perfon  ar- 
retted on  thefne  procefs,  at  the  return  of  the  writ,  or  furrendcr  the 
body,  or  'pay  debt  and  cods,  made  by  a  third  perfon  with  the 
bailiff  of  the  fheriff,  in  confideration  of  his  difcharging  the  party 
arretted,  is  void  by  the  ftatute  23  Hen.  6.  c.  9. 

Thus,  in  the  cafe  of  Rogers  v.  Reeves,  (a)  which  was  an  a&iori 
xAaffumpfit ;  the  fads  were  as  follow :  "  Richard  Stephens  was  ar- 
retted by  the  plaintiff  by  virtue  of  a  latitat,  and  a  warrant  thereon 
granted  againft  him,  at  the  fuit  of  J.  Torriam,  and  was  discharged 
by  the  plaintiff  on  the  following  undertaking  of  the  defendant : 

"In   the  King's  Bench.    J.  Torriano,  gent,    againft  Richard 
."  Stephens.     Returnable  on  Thurfday  next,  after  eight  days  of 
u  Saint  Hilary.     Damages  40/.  $   bail  for  35/.  7/.  Theakflone  by 
"  Evans,  attorney.     I  do  hereby  undertake  to  put  in  good  bail,  - 
n  on  or  before  the  return,  or  furrender  the  body  to  Mr.  S.  Rogers, 

(a)  Teh.  197.         {a)  I  Ttrm  Rep  418. 

F  f  2  «  one. 
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«  one  of  the  officers  to  the  flieriff  of  Surry,  or  on  default  pay 
"  debt  and  cods.     Dated  24th  of  December,  1782. 

«  S.  Reeves!9 

That  the  plaintiff  was  afterwards  compelled  to*  pay  to  the  (aid 
J.  Torriano  44/.  for  debt  and  cofts,  by  virtue  of  an  attachment  if* 
fued  againft  the  flieriff. 

The  Court  determined  that  this  undertaking  was  void  by  the 
ftat.  23  Hen.  6.  c.  9,  and  that,  no  a&ion  could  be  maintained, 
upon  it. 

AJbhurft,  J.  faid,  «  The  ftatute  in  this  cafe  hating'  pfticribed 
the  form  of  fecurity,  and  having  declared  that  all  others  (hall  be 
Toid,  the  fecurity  mud  be  in  that  particular  form  marked  out  by 
the  ftatute.  The  conftant  ufage  fince  the  paffing  of  th$  a&  of  the 
23  if.  6.  has  been,  to  take  fecurity  by  bond  :  but  this  is  only  tf 
fimple  contrail,  and  not  of  fo  high  a  nature  as  the  fecurity  which 
was  intended  by  the  ftatute :  that  alone  is  decifive." 

Buller,  ]•  *'  This  undertaking  is  void,  confidered  in  entry 
•point  of  view.  The  cafes  refpe&ing  executions  of  fieri  facias*  or 
perfonsin  execution  on  capias  ad fatisfacisndum,  do  not  zfkSt  lbb$ 
queftion  ;  becaufe  the  ftatute  fpeaks  only  of  perfons  arretted  on 
tne/ne  procefs.  The  ftatute  of  the  23  Hen.  6.  requires  the  bond 
to  be  given  as  fuch  for  the  appearance  of  the  party,  and  for  no 
other  purpofe.  And  it  is  admitted,  that  if  there  be  any  other  con* 
dition  expreffed  in  the  bond,  it  is  void.  This  is  bad  therefore  on 
both  grounds;  for,  fir  ft  it  is  not  given  to  the  flieriff  htmfelf;  and 
it  is  for  fomething  independent  of  the  appearance  of  the  defend* 
ant. 

'     The  ftatute  does  not  authorize  {herifrV  bailiffs  to  take  obliga- 
tions for  the  appearance  of  perfons  airefted,  as  was  contended  by 
'  the  counfel  for  the  plaintiff.     It  exprefsly  mentions  the  bailiff  of 
'  a  franchife,  and  only  means  thofe  officers  who  have  the  return  of 
procefs :  for  where  the  procefs  is  direded  to  the  flieriff,  the  in- 
demnity mull  be  to  him." 


4.  Of  Agreements  with  Creditors  to  accept  a  Compofition,  &V« 

If  a  perfon,  who  is  infolvent,  executes  a  deed  of  compofition,  by 
which  he  affigns  all  his  effects  (in  truft)  for  the  benefit  of  his  cre- 
ditors, 
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ditors,  who  covenant  to  releafe  him  of  all  debts,  &c.  it*  is  a  dif- 
charge  not  only  of  debts  a&ually  due  at  the  time  of  executing  the 
deed,  but  alfo  of  all  bills  outftanding,  but  payable  at  a  future  day. 

Thus,  in  the  cafe  of  Holmer  v.  Viner,  (i)  which  was  an  a&ion 
brought  to  recover  the  amount  of  two  bills  of  exchange :  the  firft 
Was  dated  the  15th  of  March  1 791,  and  drawn  by  one  William 
Hunt,  on  the  defendant,  in  favour  of  the  plaintiff,  for  229/.  twelve 
months  after  date ;  the  fecond  was  between  the  fame  parties,  and 
dated  the  l?d  March,  1791,  for  122/.  The  circumftances  of  the 
cafe,  as  given  in  evidence,  were,  that  Hunt,  the  drawer  of  the 
bills,  being,  in  March,  1791,  indebted  to  the  plaintiff,  and  unable 
to  pay  him,  the  plaintiff  inGfted  on  his  procuring  fome  fecurtty  ; 
Ihat  Hunty  in  confequence,  prevailed  on  the  defendant  to  become 
fuch  fecurity,  by  accepting  the  two  bills  in  que  ft  ion  ;  but  at  the 
fame  time  informed  the  plaintiff  that  the  defendant  owed  him 
nothing,  but  had  accepted  the  bills  merely  to  accommodate 
him.  •  Between  the  month  of  March,  when  the  bills  were 
given,  and  the  month  of  June  following,  the  de  fendant be- 
came indebted  to  Hunt  in  185/  and  to  the  plaintiff  in  81/. 
for  goods  fold.  In  the  fame  month  of  June,  the  defend'- 
ant's  affairs  became  embarraffed,  andifo/z/was  about  to  make 
him  9  bankrupt ;  but  the  plaintiff  prevailed  on  him  not  to  do  fo, 
but  to  make  the  defendant  execute  an  ajfignroent  of  all  his  ef- 
fe£h  to  truftees,  for  the  benefit  of  his  creditors  at  large.  On  the 
2d  of  July  a  deed  for  that  purpofe  was  prepared  and  executed 
by  the  defendant.  The  plaintiff,  together  with  Hunt  and  one 
Roper,  were  appointed  truftees  ;  and  it  was  executed  by  the  reft 
of  the  creditors.  The  truftees  under  the  deed  of  affignment  pof- 
feffed  themfelves  of  all  the  defendant's  eftc&s,  for  the  benefit  of 
ihe  creditors.  At  the  time  of  executing  the  deed,  the  plaintiff 
was  in  podeffion  of  the  two  bills  of  exchange  in  queftion,  ac- 
cepted by  the  defendant,  but  he  proved  neither  of  them  under 
the  deed,  but  figned  only  as  a  creditor  for  81/.  which  was  the 
amount  of  the  debt  due  to  him  by  the  defendant  for  the  goods 
ibid. 

Lord  Kenym%  Ch.  J.  faid,  "  That  though  the  bills  were  not 
due  at  the  time  when  the  deed  was  figned,  there  was  a  fub/i fling 
debt  then  due  to  th6  plaintiff,  by  the  defendant,  as  the  acceptor 

(*)  >  &JP-  RP'  '3'« 

P*3  of 


43  8  ?*  fay  Money  in  Confideration  of  Forbearance,  [Part  III* 

of  thefe  bills  of  exchange ;  and  though  they  had  fome  time  to  runf 
they  might,  neverthelefs,  have  been  claimed  againft  the  defend- 
ant's eftate,  in  the  fame  manner  as  bills  of  exchange  are  proveable 
under  a  coranaiffion  of  bankrupt  by  (latute  7  Geo.  1.  c.  3 i«,  by  allow- 
ing a  rebate  of  intereft ;  that  it  was  not  to  be  allowed,  that  a  party 
having  feveral  demands  againft  an  infolvent  perfon  fhould  fp]it~- 
thofe  demands,  and  come  in  under  the  compofition  deed  for  part, 
and  fue  for  the  remaiuder  at  a  fubfequent  time  ;  that  fuch  would 
be  a  fraud  upon  the  other  creditors,  and  defeat  the  very  obje£t  of 
the  tompofition,  which  was  intended  by  the  creditors  to  difcharge 
the  infolvent  from  all  his  debts,  as  well  as  be  an  oppreffion  of  the 
debtor,  who  had  given  up  all  his  property  to  conftitute  a  fund  for 
their  benefit.  His  lordfhip  therefore  faid,  "  that  he  was  clearly 
of  opinion,  that  as  the  bills  upon  which  the  prefent  a&ion  was 
brought  had  been  in  the  plaintiff's  poffeffion  when  he  executed  the. 
deed  of  compofitiori,  that  if  he  meant  to  have  claimed  them  againft 
the  defendant,  he  fhould  have  made  them  part  of  his  demand 
againft  his  eftate,  as  affigned;  and  that  not  having  done  fo,  and 
having  executed  the  deed,  he  was  thereby  completely  barred  as  to 
any  right  of  fuing  on  the  bills." 

So,  when  a  creditor  agrees  to  take  a  compofition  from  his 
debtor,  on  the  faith  of  which  the  debtor  executes  a  deed. of  af- 
fignment  of  all  his  property  to  a  truftee,  for  the  benefit  of  his  cre- 
ditors, fuch  creditor  (hall  not  be  allowed,  by  refufing  to  execute 
fuch  deed,  to  fue  his  debtor  for  the  whole  of  his  demand* 

Thus,  in  the  cafe  of  Butler  v.  Rhodes,  (c)  where  it  appeared 
that  the  defendant's  affairs  having  become  embarraffed,  he  had 
propofed  to  his  creditors  to  pay  them  a  compofition  of  10/.  in* the 
pound  y  and  for  that  purpofe,  to  execute  an  affignment  of  all  his 
effeds  to  truftee^  for  their  benefit ;  that  the  plaintiff,  among 
.others,  having  been  applied  to,  had  confented  to  accept  the  com- 
pofition, and  bad  ordered  a  draft  of  the  deed  of  affignment  to  be 
fent  to  his  attorney,  for  his  perufal,  which  had  been  done,  and  his 
attorney  had  accordingly  perufed  and  approved  it  on  his  behalf  ; 
that,  in  confequence  of  this  fuppofed  acquiescence  of  the  plaintiff, 
the  deed  had.  been  prepared  and  executed  by  the  defendant,  who 
thereby  had  affigned  to  the  truftees  all  bis  effetts,  for  the  benefit 
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of  his  creditors,  who  had  contented  to  receive  a  compofition ;  but 
that,  notwithftanding  the  plaintiff  had  fo  given  his  affent  as  before 
ftated,  he  had  refufcd  to  execute  the  deed,  and  now  had  brought 
this  aftion  to-reco?er  the  whole  of  his  demand. 

Thefe  fa&s,  as  alfo  the  draft,  as  approved  by  the  plaintiff** 
attorney,  and  the  deed,  were  given  in  evidence. 

Lord  Kenyon%  Ch.  J.  ruled,  "  that  this  evidence  was  a  complete 
attfwer  to  the  plaintiff's  a&ion.  He  faid,  the  principle  upon  which 
the  a£Uon  could  not  be  maintained  was,  that  in  confequence  of 
this  aft  of  the  plaintiffs,  the  defendant  had.  parted  with  all  his 
property,  and  the  other  creditors  had  been  induced  to  execute  the 
deed ;  that  this  was  putting  the  defendant  into  a  very  awkward 
fituation,  as,  by  atCgping  all  his  property,  he  was  committing  ap 
iGt  of  bankruptcy ;  that  it  therefore  never  (hould  be  ajlpwcd  to 
the  plaintiff  to  recede-  from  what  he  had  undertaken,  and  to  evade 
the  effeft  pf  the  compofition,  by  a  fefufal  to  execute  the  deed 
which  had  been  prepared  with  his  confept.  He  therefore  direQed 
the  jury  to  find  for  the  defendant.99 

So,  where  a  compofition  deed  is  enferpd  imp  by  an  infolvent* 
with  a  claufe,  that  if  certain  creditors  do  not  fign  the  deed,  it  (hall 
be  null  and  void  ;  if  fuch  creditors  accept  of  the  pompofitipn,  or 
a  fecurity  for  the  payment  thereof,  though  they  4o  not  fign  the 
deed*  the  debtor  is  difcharged.  (d) 

But  a  mere  agreement  between  a  debtor  and  his  creditors,  that 
they  will  accept  a  compofition  in  fatisfa&ion  of  their  refpc&ive 
debts,  to  be  paid. in  a  reafon able  time,  cannot  be  pleaded  to  an  ac- 
tion brought  by  one  of  the  creditors  to  recover  his  whole  demand. 

Thus,  in  the  cafe  of  Heathcote  and  others  v.  Crook/tanks*  (e) 
which  was  an  adion  oi  ojfumfcfit  on  a  promiflbry  note,  and  for 
money  had  and  received.  The  defendant  pleaded,  that  on  the 
ill  of  Junty  1785,  he  was  indebted  to  the  plaintiffs  in  the  fum  of 
18/.  14/.  and  was  alfo  indebted  to  divers  other .perfons,  (naming 
them,  in  certain  other  large  fums  of  money  refpe&ively :  and  the 
faid  defendant,  being  fo  indebted  as  aforefaid,  was  unable  to  pay 
and  fatisfy  to  them  the  full  amount  of  the  faid  feveral  debts, 
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whereof  the  faid  plaintiffs,  and  feveral  other  creditors  of  the  faid 
defendant,  then  and  there  had  notice  ;  and  thereupon,  on,  &c.  for 
the  compounding  of  the  debts  of  the  faid  defendant,  it  was  agreed 
between  the  faid  plaintiffs  and  the  faid  other  creditors  before 
mentioned,  and  the  faid  defendant,  that  they,  the  faid  plaintiffs 
and  the  faid  other  creditors,  (hotild  and  would  accept  the  payment 
of  $s.  6d.  in  the  pound,  on  the  amount  of  their  refpedive  debts, 
fuch  payment  to  be  made  within  a  reafonable  time,  in   full  fatis* 
fad  ion  and  difcharge  of  fuch  their  debts.     And  the  faid  defendant 
avers,  that  he,  in  purfuance  of  the  faid  agreement,  afterwards  and 
before  the  exhibiting  of  the  bill  of  the  faid  plaintiff's,  on,  &c.  the 
fame  being  within  a  reafonable  time  next  after  the  making  of  the 
faid  agreement,  tendered  and  offered  to  pay,  and  caufed  to  be  ten* 
dered  and  offered  to  be  paid  to  the  faid  plaintiffs  the  fum  of  5/.  5/. 
being  fo  much  as  amounted  to  5/.  6d.  in  the  pound  upon  the  faid 
fum  of  18/.  14/.,  the  faid  amount  of  the  faid  debts,  fo  asaforefaid 
due  and  owing  from  the  faid  defendant  to  the  faid  plaintiffs,  and 
which  fum  of  money,  fo  tendered  and  offered  to  be  paid  as  laft 
aforefaid,  the  faid  plaintiffs  then  and  there  refufed  to  accept  of 
*nd  from  the  faid  defendant :  and  the  defendant,  from  the  tftae 
of  the  making  fuch  tender,  always  hath  been,  and  dill  is,  ready  to 
pay,  &c,  and  brings  the  fame  into  court,  &c. 

To  this  plea  there  was  a  general  demurrer  and  joinder.  The 
Court  held,  that  the  plea  was  bad  on  this  ground,  namely,  that  a 
mere  promife  by  a  creditor  to  take  lefs  than  his  whole  demand,  is 
not  obligatory  on  him,  but  is  nudum  faffum  for  want  of  a  con* 
fideratioh. 

UuIUr,  J.  faid,  "  The  queftion  in  this  cafe  is,  whether 
there  is  any  confideratibn  for  the  promife  as  dated  in  the 
plea.  It  has  been  faid,  by  the  defendant's  counfel,  that  in 
cffe&,  by  this  agreement,  the  debt  was  ascertained  $  a  fund  was 
provided  for  the  payment  of  it  ;  and  all  the  creditors  were 
bound  to  forbear.  If  the  fa£l  had  been  fo,  that  might  have 
been  a  good  plea;  but  the  reverfe  appears  by  the  defendant's 
plea :  for,  firft,  the  debt  is  not  ascertained  by  the  agreement;  it 
is  only  averred,  that  it  amounts  to  fo  much,  nor  is  at  any  time 
fpecined  for  the  payment  of  it.  Secondly,  no  fund  is  appropriated 
for  the  payment  of  the  debt.  If  the  debtor  had  a  Signed  over  all 
his  effe&s  to  a  truftee,  in  ordtr  to  make  an  equal  diftributioa 
among  all  his  creditors,  that  would  have  been*  a  good  confide** 
ation  in  law  for  the  promife ;  but  no  fuch  fad  appears  iq  this 
cafe.    Thirdly,  it  was  faid,  that  all  the  creditors  were  bound  by 

this 


1 


» 


1 


Chap.  XIV.]  Or  of tUfchdrgin^  or  Proving  a  Debt.    441 

this  agreement,  to  fdrbcar ;  but  that  ifc  not  dated  by  the  plea*  If 
is  only  alleged  that  they  agreed  to  take  a  certain  proportion  ;  but 
that  is  nudum  paBu^i  unlefs  they  had  afterwards  accepted  it* 

If  all  the  creditors'  of  an  infolvent  confent  to  accept  a  coropo- 
tion  for  their  re  fpc&ive  demands  upon  an  aflignment  of  his  effe&s 
by  a  deed  of  truft,  to  which  they  are  all  parties;  and  one  of  them, 
before  he  executes  it,  obtains  from  the  infolvent  a  promiflbry  not© 
for  the  refidue  of  his  demand,  by  rcfufing  to  execute  till  fuch 
note  be  made,  it  is  void  in  law,  as  a  fraud  on  the  reft  of  the 
creditors ;  and  a  fubfequent  promife  to  pay  it  is  a  promife without 
confideration,  which  will  not  maintain  an  a  ft  ion. 

Thus,  in  the  cafe  of  Cocijbott  and  another  v.  Bennett  and  an* 
other,  (f)  which  was  an  a£Hon  of  ajfumpfu  on  a  promiflbry  note* 
The  circumftances  of  the  cafe  were  thefe  :  the  defendants  being 
considerably  indebted  to  the  plaintiffs,  and  to  feveral  other  cre- 
ditors, and  being  infolvent,  affigned  over  all  their  effe£ts  in  trull. 
to  pay  1 1/.  in  the  pound  to  their  creditors,  to  which  they  all  con- 
fenced,  and  figned  the  d«ed,  except  the  plaintiffs,  who,  as  their 
demand  accrued  juft  before  the  failure,  refufed  to  fign  the  deed, 
and  to  take  any  compofition,  unlefs  the  defendants  would  give 
them  a  note  for  the  remaining  $s.  in  the  pound.  They  accord- 
ingly gave  them  the  note  in  queftion  to  that  amount,  on  which 
the  plaintiffs  figned  the  deed,  and  the  defendants  made  a  fubfequent 
promife  to  pay  it.  It  alfo  appeared  that  the  reft  of  the  creditors 
would  not  have  figned  the  deed,  unlefs  the  plaintiffs  did  fo  like* 
wife. 

The  Court  determined  that  the  plaintiffs  could  not  recover  on 
the  note,  it  being  obtained  from  the  defendants  in  fraud  of  the 
other  creditors* 

Lord  Kenyan^  Ch.  J.  faid, "  In  determining  this  cafe,  I  wifli 
to  difclaim  founding  my  opinion  upon  grounds  of  equity,  as  con- 
tradiftinguiflied  from  grounds  of  law.  The  foundation  of  my 
opinion  is,  that  the  temptation  to  give  this  note  was  a  fraud  on  the 
creditors  who  were  p  irties  to  the  contract,  on  which  their  debts 
were  to  be  cancelled  in  confideration  of  receiving  a  compofition. 
The  note  preceded  the  execution  of  the  deed :  all  the  creditors 

(/)  t  Term  Rep.  763.  See  alfo  Smith  v.  Bromley,  Doug.  696.  in 
wrtii*    Jackfbn  v  Lomas,  4  Term  Hep.  166.  S.  P* 
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being  aflemblcd  for  the  purpofe  of  arranging  the  defendant's  af- 
f*irs,  they  all  undertook  and  mutually  contraded  with  each  other, 
that  the  defendant  (hould  be  discharged  from  their  debts,  after 
the  execution  of  the  deed.  Then  thefe  plaintiffs,  in  fraud  of 
that  engagement,  entered  into  a  contract  with  the  defendants, 
which  prevented  their  being  put  in  that  Gtuation  which  was  the 
inducement  to  the  other  creditors  to  fign  the  deed,  and  to  re* 
linquifh  a  part  of  their  demands.  If  a  bankrupt,  or  an  infolvcnt, 
after  beeoming  free  from  his  engagements,  having  no  reftraint 
on  his  mind,  voluntarily  give  fecurity  for  a  former  demand,  which 
is  only  due  in  confeience,  fuch  a  fecurity  may  be  enforced  in  % 
court  of  law.  But  the  contrad,  in  the  preftnt  cafe,  affeded  all 
the  other  creditors,  by  rendering  abortive  all  that  they  had  in- 
tended to  do  for  the  bankrupt,  in  compounding  for  their  debts* 
It  has  been  fa  id,  that  the  Court  of  Chancery  has  interfered  in 
thefe  cafes  on  equitable  principles  ;  and  that  fome  of  the  cafes  are 
one  way,  and  fome  another.  But  I  do  not  know  that  Lord  Hard* 
nvich,  (in  Lord  Cbefterfield  v.  Janfen)  {g)  would  have  been  of  % 
different  opinion  in  a  coun  of  law.  And  during  the  tirpe  that  I 
was  in  a  court  of  equity,  the  decifions  on  this  fubjed  were  uni- 
form ;  and  in  thefe  fprt  of  cafes  the  court  ordered  the  fecuritie* 
to  be  delivered  up,  Then,  as  tQ  the  revival  of  this  debt  by  a  fub- 
fequent  promife,  contrafts  not  founded  on  immoral  confideration* 
may  be  revived,  though  before  there  was  no  legal  remedy.  But 
this  tranfadion  is  bottomed  in  fraud,  which  is  a  fpecies  of  im? 
morality ;  and  not  being  available,  as  fuch,  cannot  be  revived  by 
a  fubfequent  promife. 

So,  in  the  cafe  of  Stock  v.  A/awfony  (h)  where  the  creditors  of 
a  bankrupt  entered  into  a  deed  of  compofition  to  receive  8/.  in 
the  pound,  in  full  difcharge  of  their  debts,  and  agreed  to  releafc 
every  thing  beyond  that  to  the  bankrupt,  and  join  in  a  petition  to 
the  Chancellor  to  fuperfede  the  commiffion.  One  of  the  creditors 
having  two  diftind  debts  due  from  the  bankrupt,  for  one  of  which 
he  held  biils  to  the  full  amount,  received  his  dividend  of  8/.  in  the 
pound  on  both  debts,  and  then  recovered  the  full  val<ie  of  fome 
of  thebili^  The  Court  determined,  that  the  bankrupt  was  entitled 
to  fue  for  the  money  fo  obtained  on  the  bills,  in  an  adion  for 
money  had  and  received. 

(j)  a  Ve%.  115.   1  Ath  301.  1  WUs.  286.     (h)  1  Up*.  amdPul  28$, 
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•  But  in  the  cafe  of  Fetfe  v.  Randall,  (1)  where  a  deed  of  com* 
poGtton  was  made  between  a  trader  and  his  creditors,  by  which 
it  was  agreed  t^at  the  trader  (hould  give  them  has  bills,  accepted 
by  a  friend,  for  10/.  in  the  pound,  payable  in  certain  proportions 
at  fixed  periods,  and  his  own  proraiflbry  notes  for  the  remaining 
5/.,  and  that  the  creditors  (hould  be  at  liberty  to  take  his  Se- 
curity alone  for  the  full  amount  of  their  refpe&ive  debts.  On* 
of  the  creditors,  who  figncd  the  deed,  took  bills  from  the  debtor, 
accepted  by  his  friend,  for  the  whole  15/.  in  the  pound,  payable 
at  the  fame  refpe&ive  times  as  the  bills  agreed  to  be  given  by 
the  deed  of  compofition.  The  payment  of  thefe  bills  was  refilled' 
upon  the  ground  that  it  was  a  fecurity  beyond  that  agreed  for, 
and  greater  than  the  other  creditors  obtained.  But  the  Court 
decided,  "That  .this  did  not  fall  within  the  principle  of  that 
clafs  of  cafes,  wherein  Securities  of  tfiis  nature  had  been  held 
▼oid,  as  being  againft  good  faith,  and  in  fraud,  of  the  other  ere* 
ditors  $  for  that  here  the  plaihtiff  had  received  no  more  than  the 
reft  of  the  creditors ;  and  it  was  no  fraud  upon  them  that  another 
perfon  had  agreed  to  join  his  fecurity  to  the  debtor's  for  the 
payment  of  the  fame  fum  that  all  the  other  creditors  were  to 
receive."' 

However,  in  the  cafe  of  Leictjler  and  another  v.  Rofe,  (1)  which 
was  an  adion  of  ajfumpjity  in  which  the  plaintiffs  declared,  that  be- 
fore the  making  of  the^agreement  after  mentioned,  a  certain  deed 
of  truft,  dated  6th  of  Augujt,  i8oi,  had  been  prepared  between 
W.  Tbompfon  and  E.  Leadbetter y  of  the  firft  part,  B.  Sbavte  and 
W.  BorrtmeS)  of  the  fecond  part,  and  certain  creditors  of  Tbompfon 
and  Leadbetter %  of  the  thirdjpart ;  wherby,  after  reciting,  that  Tbompfon 
and  Leadbetter  being  unable  to  make  prefent "payment  of  the  whole 
of  their  debts,  had  propofed  to  their  creditors  to  pay  them  by 
inftalments,  Wz.,  one-eighth  in  one  month,  another  eighth  in  three 
months,  another  in  fix  months,  another  in  twelve  months,  two- 
eighths  in  eighteen  months,  and  tl^e  remaining  two-eighths  in 
twenty-four  months ;  and  that  to  fecure  the  fecond,  third  and 
fourth  inftalments  Tbompfon  and  Leadbetter  were  to  give  their 
promifibry  notes  indorfed,  half  of  them  by  Shanve  and  Co.,  and 
the  other  half  indorfed  by  Bormves  and  Co.,  (thofe  houfes  having 

fj)  6  Term  Rep*  14G.        (i)  4  Eaft  Rep.  373. 
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•greed  to  become  furcties  for  T-  andZ.  to  that  amount  refpect* 
ively,  upon  haying  certain  counter  fecpritics  after  mentioned} 
given  to  them  ;)  and  that  to  fecure  the  two  laft  inftalments  Tbemp/bn 
•nd  Leadbetter  were  to  give  their  own  promiflbry  notes.  An' 
they  were  alfo  to  affign  to  Shawe  and  Borrovoes  their  eftate  and 
cffe&s,  as  well  to  indemnify  the  refpe£tive  houfes  of  $&aw*  and 
Co.,  and*  Borrowes  and  Co.  what  they  might  be  called  upon  to 
advance,  as  alfo  for  fecuring  to  the  creditors  at  large,  the  payments 
of  the  two  laft  inftalment6  ;  it  was  witneffed  that  Jhompfm  and 
Leadbetterdid,  by  con  fen  t  of  their  creditors,  affign  ro  Shawe  and 
Borrowes  their  eftate  and  effects  in  truft  for  the  above-mentioned 
purpofes  ;  the  furplus,  if  any,  to  be  paid  to  Thompfbn  and  Lead* 
htttr.  The  declaration  then  ftatcd  that  before,  and  at  tht 
time  of  making  the  agreement  and  promifes  next  mentioned* 
Tbompfon  and  Leadbetter  were  indebted  to  the  plaintiffs  in  1 765/.* 
•nd  thereupon  on  tWe  3d  of  September >  1801,  by  a  certain  agree- 
ment between  the  plaintiffs  and  the  defendant,  reciting  that  the 
firft  mentioned  truft-deed  had  been  propofed  to  the  creditors  of 
T.  and  &„  and  in  part  canted  into  execution  by  the  fignature3  of 
many  of  the  creditors  ;  and  the  plaintiffs  having  been  applied  to 
to  fign  the  fame  as  creditors  of  Jl  and  JL.  had  declined  execut- 
ing it,  conceiving  that  they  had  a  remedy  for  their  demand 
againft  other  perfons  jointly  with  T.  and  .&. »  and  in  order  to  in* 
duce  the  plaintiffs  to  fign  the  faid  deed,  the  defendant  agreed 
that  he  would  within  fix  weeks  procure  fecurity  to  the  fatisfaftion 
of  the  plaintiffs,  to  be  given  to  them  for  payment  of  the  two 
inftalments,  &c,  amounting  to  i-ox.  in  the  pound,  agreed  to  be 
paid  in  the  truft  by  the  notes  of  71  and  L.  only,  the  former  itv- 
.ftalments  amounting  to  10/.  in  the  pound,  being  to  be  paid  in  ft 
manner  fatisfadory  to  the  plaintiffs  -,  in  confideration  of  which 
agreement  of  the  defendant,  the  plaintiff  agreed  to  fign  the  faid 
truft-deed  in  refpeft  of  their  faid  debt.  It  then  dated,  that  after 
the  faid  agreement,  in  confideration  that  the  plaintiffs,  at  the 
.inftance  of  the  defendant,  had  promifed  to  fulfil  the  agreement 
on  their  part,  the '  defendant  promifed  to  the  plaintiffs  to  pern 
form  his  part  of  it ;  and  then  it  averred  that  Thompfqn  and  Lewd* 
letter  being  indebted  to  the  plaintiffs,  at  the  time  of  the  agree* 
ment,  in  1 765/.,  the  two  laft  inftalments,  for  which  the  defend- 
ant agreed  to  procure  fecurity,  amounted  to  441/.  5/.,  of  which 
the  defendant  had  notice  *,  but  though  the  plaintiffs  had  per* 
formed  their  part  of  the  agreement,  yet  the  defendant,  on  his 

part* 
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,  part,  had  pot  procured  any  fecurity  to  the  plaintiff  fbr  the  pay* 
tnent  of  the  faid  two  laft  inftalments,  $cc,  by  means  whereof  the 
firft  of  the  inftalments  dill  remained  due  and  unpaid,  &c.  To  this 
the  general  iflue  w^s  pleaded. 

'  At  the  trial j   before  Lord  Elknborougb>  Ch.  J.,  the  fubftance  of 
the  fads  fet  forth  in  the  declaration  were  proved  j  and  it  was  alfo 
proved!  that  upon  the  firft  application  of  Thompfon  and  Leafoetter 
to  their  creditors  to  fign  the  truft-deed  of  the  6th  of  Augujl>  1801, 
feveral  of  them,  particularly  three  mercantile  houfes  in  Liverpool) 
rcfufed  to  fign  it,  unlefs  the  plaintiffs,  who  were  fome  of  the 
creditors,  firft  figned  it.    This  was  made  known  to  the  plaintifli 
by  Thompfon,  .who  anfwered,  that  it  was  in  vain  to  apply  to  them 
to  fign  it,  unlefs  they,  (Z*.  and  Z.,)  got  collateral  fecurity  for 
them,*  (the  plaintiffs,)  for  the  two  laft  inftalments  as  well  as  thofe 
which  were  to  be  fecured  by  the  deed ;  whereupon  Thompfon  and 
Leadbetter  promifed  to  procure  fuch  fecurity  and  prevailed  upon 
the  defendant  to  make  the  promife  ftated  in  the  declaration.  And 
then  the  plaintiff*  having  figned  the  deed,  the  three  other  houfes, 
on  feeing  the  plaintiffs'  fignatures   to  it,  figned  it  alfo ;  but  with- 
out any  knowledge,  as  far  as  appeared,  of  the  promife  of  colla- 
•    teral  fecurity  which  the  plaintiffs  had  obtained.     On  the  9th  of 
February,  18039  the  day  when  the  firft  of  the  two  laft  inftalments, 
payable  by  Thompfon  and  Leadbetter,  became  due,  application  was 
made  by  the  plaintiffs  to  them  for  payment  of  their  note  which 
was  refufed ;    and   on    the   26th  of   May  the    defendant  wa* 
formally  called  upon  by  the  plaintiffs'  attorney  for  the  promifed 
fecurity,  which  he  declined  to  give.     His  lordftiip  being  of  opi- 
nion that  the  collateral  fecurity,  thus  obtained  by  the  plaintiffs, 
unknown  to  the  other  creditors,  was  a  fraud  upon  them,   within 
the  principle  of  the  cafe  of  Cockjhott  v.  Bennett,  and  that  clafs  of 
cafes ;  and  that  the  promife  by  the  defendant  was  therefore  made 
upon  a  bad  confideration  and  void,  nonfuited  the  plaintiffs. 

A  motion,  however,  was  afterwards  made  for  fetting  afide 
the  nonfuit,  and  granting  a  new  trial,  principally  on  the  ground 
that  the  additional  fecurity,  obtained  by  the  plaintiffs  in  this  cafe, 
did  not  alter  the  condition  of  the  infolvents,  on  which  ground  it 
was  faid,  that  the  former  cafes  had  proceeded  :  and  the  cafe  of 
Fiefe  v.  Randall^  was  particularly  relied  on  as  fuftaining  this  dif* 
tin&ion,  and  governing  the  prefect  cafe. 

But  the  Court  refufed  the  rule,  and  determined,  that  the  agree* 
Qient  in  queftion  was  a  fraud  upon  the  other  creditors,  and  there- 
fore" 
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fore  void*  although  the  effe&  of  it  was  not  to  fccurc  to  the  plain* 
tiffs  the  payment  of  more  mOncJf  than  the  creditors  were  to  re- 
ceive, but  Only  a  further  fecurity  for  the  fame  fum. 
,     Lord  ElUnkroughy  Ch.  J.  .faid  :   "  from  the  firft  mention  of 

-  this  cafe  to  the  pre  fen  t  moment  I  have  rietrer  entertained  a  particle 
of  doubt  upon  it,  the  queftion  is,  whether  any  legal  efFe£t  can 
he  given  to  an  agreement  by  which  thefe  Creditors,  the  flaintifls* 
*re-to  have  a  better  fecurity  for  the  fame  fum  than  the  fe*ft  of  the 
creditors,  after  having  entered  into  an  agreement  with  them,  im- 
porting that  the  fame  fatisfaftion  was  to  be  made  to  all  by  the 
lame  mode  of  payment.  And  as  that  fatisfadion  was  not  to  be 
£aid  at  the  time  in  money  but  in  fecurities,  payable  at  a  future 
day,  it  niade  a  great  difference  to  the  creditors  whether  they  were 
to  teft  on  the  infolvent's  fecurity  alone,  perhaps  a  defperate  fecu- 

,  rity,  or  to  have  other  folvent  perfons  to  refort  to,  if  neceflary  t 
fo  that  it  might  make  the  difference  of  payment,  drvrio  payment  i 
and  in  that  light  it  feems  to  have  been  confidered  by  the  plain- 
tiffs themfelves.  In  Fti/ex.  Randall,  the  Court  are  ftated  to  have 
faid,  that  the  agreement  there  made  With  the  particular  creditor, 
was  no  fraud  upon  the  reft.  I  muft  therefore  prefume  that  the 
cafe  Was  fo  prefchted  to  the  cohfideration  of  the  court,  and  that 
they  decided  it  on  that  fuppofition  on  the  firft  view  of  it.  But 
is  there  no  fraud  on  the  reft  of  the  creditors  in  this  cafe  ?  Was 
there  no  fraud  even  in  the  minds  of  the  plaintiffs  at  the  time  ? 
They  were  told  that  other  creditors  would  not  fign  the  rruft-deed, 
tmlefs  they  did  fo ;  and  yet  they  bargained  for  better  fecurity  as 
the  ground  of  their  fignihg.it*,  ahd  wheti  they  did  fign  the  deed, 
purporting  to  accept  the  fame  fecurity  as  the  reft,  they  had,  iit 
fa£t,  got  a  better  fecurity :  while  the  other  creditors,  induced  by 
the  plaintiffs'  example,  figned  it  in  fimr5licity  and  in  confidence 
that  no  better  terms  where  to  be  had  by  any  of  therr).  Therefore 
though  this  be  not  like  fome  of  the  cafes  mentioned,  where  fe- 
curity was  obtained  by  the  particular  creditors  for  more  than  the 
Others  were  to  receive,  yet  the  principle  of  all  of  them  is  the 
fame,  t^hat  where  trje  Creditors  in  general  have  bargained  for  aft 
equality  of  benefit  and  mutuality  Of  fecurity,  it  (hall  not  be  Com- 
petent for  one  of  them  to  fecurc  any  partial  benefit  brfectirity 
to  hirfifelf.  This  is  the  effect  of  all  that  has  been  faid  it)  .thofe 
cafes )  and  every  one  who  recolleSs  the  ftrong  impreflioris  made 
Upon  the  mind  of  the  noble  and  teamed  judge,  who  prefided  hers 
during  the  period  of  thofe  determinations,  may  fufpeft  that  if  this 

cafe* 
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cafe,whicli  ranges  itfelf  fo  precifely  within  the  principle  of  thofe,had 
been  prefented  to  him  for  his  opinion,  he  would  at  once  have  decided 
againft  the  plaintiffs9  claim.  In  Feife  v.  Randall f  there  was  no  rule 
to  (how  caufe  granted,  the  cafe  therefore  was  not  fufficiently 
expanded  to  the  confideration  of  the  whole  Court,  fo  as  to 
cftablifh  a  precedent,  which  fliould  break  in  upon  the  authority 
of  the  former  decifions,  which  were  more  maturely  weighed : 
and  all  that  I  confider  that  cafe  as  having  determined  is,  that  thert 
was  no  fraud  there  againft  the  other  creditors  s  and  here  I  confide* 
that  there  was  fraud.  I  will  not  go  upon  the  Idea  of  this  being  a 
fraud  or  oppreffion  upon  the  compaffion  of  friends  to  perfons  in 
diftrefs,  which  was  thrown  out  in  one  of  the  cafes  alluded  to ; 
for  in  ali^afesof  obtaining  collateral  fecurity,  fomething  of  that 
fort  is  to  be  found.  Coupled  with  the  fa&s  in  that  cafe,  perhaps 
the  expreffion.may  have  been  warranted  :  but  in  truth  all  collateral 
fecurity  may,  in  fome  fenfe,  be  faid  to  be  extorted  from  the  be- 
nevolence of  friends,  without  any  impeachment  of  its  validity: 
But  the  ground  I  go  upon  is,  that  this  agreement  was  a  fraud 
the  f  eft  of  the  creditors." 


5.  Of  Agreements  to  pay  Money  in  Confideration  of  a  Creditor9! 
either  dtfeharging  his  Debt,  or  bis  debtor,  and  delivering 
up  Securities,  &c. 

An  a&ion  of  affumpjit  will  lie  upon  a  promife  to  pay  money 
in  confideration  of  difcharging  a  debt,  or  giving  up  fecurities. 

Thus,  (/)  if  A*  be  indebted  to  B.  in  200/.,  and  A.  appoints  B. 
to  receive  it  from  C,  and  for  the  better  fatisfa&ion  of  By  A.  de- 
livers certain  bills  of  exchange  to  one  D.,  the  fa£tor  orB.y  for 
payment  thereof;  and  upon  this  C.  promifes  B.  that  in  confide* 
ration  that  he  would  deliver  to  him  the  faid  bills  of  exchange,  fo 
delivered  to  D.,  the  faftor  of  -B.,  that  he  would  pay  the  faid. 
loo/,  due  by  A  to  2?.,  this  is  a  good  promife,  for  the  confidera* 
tion  is  valuable ;  for  though  C.  can  do  nothing  with  the  bills, 
being  a  ftranger  to  them,  yet  it  may  be  fome  advantage  to  him 
to  have  the  pofftflion  of  them,  at  lead  it  may  be  fome  prejudice 
to  B.,  and  therefore  the  confideration  is  good. 

(/)  1  Dam-  50  pCit.  > 

So, 
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So;  (m)  if  L.  be  indebted  to  M.}  and  L.  delivers  to  M.  certain 
goods  to  the  value  of  ioo/.  aft  a  pawn  till  be  pays  him  the  debt* 
and  after  J.  S.  comes  to  M  and  promifes  to  pay  him  the  debt* 
in  confideration  that  be  will  deliver  to  him  the  faid  pawn,  upon 
which  he  delivers  it  to  him  accordingly;  this  is  a  good  confideration 
to  have  an  a&ion  upon  the  cafe  agiinft  J.  5. 

So,  in  the  cafe  of  Mertdtth  v.  ChuU,  (n)  which  was  an  aQion   • 
of  ajjumpfit,  wherein  the  plaintiff  declared  that  the  defendant,  in 
confideration  that  the  plaintiff,  at  the  fpecial  requeft  of  the  defend- 
ant,  deliberajfet   to  the  defendant  quondam  notarit,  by  which  one 
Hurjl  affumed  to  pay  to  the  plaintiff  a  hundred  guineas,  a  (Turned 
to  pay  to  the  plaintiff,  &c.     Upon  non  affumffu  pleaded,  and  % 
verdicT;  for  the  plaintiff;  it  was  moved  in  arrelt  of  judgment,  thai 
the  confideration  of  this  promife  was  not  good*  fince  it  did  not 
,  appear  that  Hurft  gave  this  note  to  thp  plaintiff  upon  any  good 
confideration,  and,  consequently  the  faid  note  would  be  void,  and 
then  the  delivery  of  the  faid  note  by  the  plaintiff  to  the  defendant 
•would  be  no  prejudice  to  the  plaintiff,  nor  advantage  to  the  de- 
fendant.    But   it  was  refolved,    (per  totam  curiam,)   that  this  watf 
a  good  confideration  *  for  though  no  confideration  was  expreffed 
in  Hurjts  note,  yet  the  note  being  fubferibed  by  Hurjt%  was  good 
evidence  of  debt  due   from  Hurft  to  the  plaintiff;    and  therefore, 
the  delivery  of  the  evidence   of  his  debt  to  the  defendant  at  his 
requeft,  was   a  good  confideration  of  the  ajfumpftt  of  the  defend* 
ant,  upon  which  this  a£tion  was   brought*     And  judgment  was 
given  for  the   plaintiff.     Note,  Holt%  Ch.  J.  faid  2  "  That  he  was 
of  opinion  upon  the  trial,  that  it  was  not  neceffary  for  the  plain* 
tiff  to  prove  upon  what  cop  fid  -ration  th<  note  of  Hurjl  was  given, 
the  defendant  having  admitted  it  to  have  been  given  upon  goo£ 
confideration  by  his  promife. 

So,  where  a  broker  having  a  lien  on  certain  polices  of  infurance 
effected  for  hjs  principal,  for  whom  he  had  given  his  acceptances, 
the  defendant  promifed  that  he  would  provide  for  the  payment  of 
thofe  acceptances  as  they  became  due,  upon  the  plaintiffs  giving 
up  to  him  fuch  polices,  in  order  that  he  might  colled  for  the 
principal  the  money  due  thereon  from  the  underwriters  ;  which 
was  accordingly  done,   and  the  money  was  afterwards  received  by 

.  (in)  i  Dan.jfl.pl  8.     («)  i  LJ.  Raym.  759  Sail.  25.  7  MdJ.iz.S.C* 
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the  defendant :  it  was  held  that  this  was  not  a  promifc  for  the. 
debt  or  default  of  another  within  the  ftatute  of  frauds  \  and  that 
the  plaintiff  might  recover  againft  the  defendant  as  well  fof 
the  breach  of  agreement  in  not  providing  for  the  payment  of 
the  acceptances,  as  alfo  upon  a  count  for  money  had  and  rfe*. 
Ceived.  (<?) 

With  reipe&  to  agreements  made  by  a  creditor  with  a.ftranger,  to 
accept  the  latter  as  his  debtor  in  lieu  of,  and  to  dtfeharge  the  original 
debtor,  courts  of  law  have  holden  fuch  agreements  to  be  void*  (p)t 
fcut  in  the  cafe  of  Roe  v.  Haugb,[q)  A.w*$  indebted  to  B.  in  ao/«  and 
C.  in  copfideration  that  B.  would  accept  him  to  be  his  debtor  inftead 
of  A.9  he  promifed  to  pay  B.  the  debt.  B.  died,  and  his  executor 
brought  an  a&ion  of  ajumgfit  againft  C,  averring  in  the  declara- 
tion that  B.  accepted  him  to  be  his  debtor  without  faying  that  A.. 
was  discharged:  on  non  affumffit  pleaded,  the  plaintiff  obtained  *• 
verdid  and  judgment*  And  on  a  writ  of  error  in  the  Exchequer 
Chamber,  that  court  affirmed  the  judgment,  and  held,  "  That 
this  being  after  verdi&  they  ought  to  do  what  they  could  to  helfc 
the  judgment,  and  therefore  they  would  not  take  it  as  a  promife 
only  on  the  part  of  C,  becaufe  as  fuch  it  could  not  bind,  ex* 
cept  A.  was  discharged ;  but  they  conftrued  it  as  a  mutual  pro- 
mife, <urs.,  th^t  C.  promifed  B*  to  pay  the  debt,  and  B*  promifed  in 
Confederation  thereof  to  difcharge  A.  By  which  means,  if  B*  fuel 
A-,  he  fubjeds  himfelf  to  an  adtion  for  the  breach  of  his  pro* 
mife."  This  judgment,  however,  appears  to  have  been  affirmed 
by  the  opinion  of  four  judges  only  againft  three,  viz.,  Trehy,  Lecb+% 
mere,  Nevil  and  Poivys  to  affirm  5  and  fFard,  Powell  and  Blencot 
to  veverfe* 


6.  Of  Agreements  to  pay  a  Precedent  Debt  in  Confideratton 
of  the  Creditor's  proving  it  upon  Oath  j  or  of  the  Debtor'* 
failing  to  prove  it  paid,  &fr. 

tt  fortietimes  happens,  when  a  debt  U'dHputed,  that  the  debtor, 
Or  a  third  perfon  for  him,  agrees  to  pay  it  in  confideration  of  the 

(*)  Caftling  *.  Anbf it,  2  Eqft  Rep.yi$.    [p)  1  Saimd.  2  id.  Sty.  249. 
tlati.  73. 
(j)  1  Sail.  19.    See  alfo  1  Fentr.  9. 
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claimant's  proving  it  to  be  due  by  the  oaih  either  of  rhimfelf  or 
witnefTes  before  ajpajri ftrate,  ficc.        • 

Thus,  in  the  cafe  of  Amie  ▼.  Andrew^  (r)  which  was  an  aflion 
of  a/Tumgfib  wherein  the  plaintiff4  declared,  that  whereas  the 
father  of  the  'defendant  was  indebted  to  him  in  20/.  for  ncalt 
fold,  and  prom i fed  to  pay  it ;  that  the  defendant  in  confideratiott 
that  the  plaintiff  would  bring  two  witneffes  before  a  jufticc  of  peace, 
who,  upon  their  oaths  (houlddepofe,  that  the  defendant's  father  was 
indebted  to  the  plaintiff,  and  promrfed  payment,  aflumed  and  promis- 
ed to  pay  the  money :  then  avers,  tthat  he  did  bring  two  witneffes, 
fcc,  who  did  fwear,  frc.,the  defendant  pleaded  nonajjumpjk  $  which 
being  found  againft  him,  he,  moved  in  arreft  of  judgment,  that' 
the  conflderation  was  not  lawful \  becaufe  a  juftice  of  peace  not 
having  power  to  ad  mini  Iter  an  oath  in- this*  cafe,  it  is  an  extraju- 
dicial oath,  and  confequently  unlawful.  And  Fnughan  was  of  opi- 
nion, that  every  oath  not  legally,  adminiftered  and  taken  is  within 
the  ftatote  againft  prophane  fwearing 5  and. he  faid  it  would  be  of 
dangerous  confequence  to  countenance  theft  extrajudicial  oatHs, 
for  that  it  would  tend  to  the  overthrowing  of  legal  proofs, 
JPyndhum  and  Atkins,  thought  it  was  not  a  prophane  oath,  nor  with* 
hr  the  (feature  of  King  Jarntt,  becaufe  it  tended  to  the  determining 
of  a  controverfy.     And  accordingly  the  plaintiff  bad  judgment* 

iord  Chief  Baron  Gilbert  in  his  Treatife  on  the  Law  of  Evi- 
dence, {if  m  citing  this  cafe,  fiys :  "  That  the  oath,  though 
extrajudicial i ,  and  though  the  ju(Hce$  had  no  authority  in  the  matter, 
was  held  good  confederation,  for  the  oath  tending  to  a  detifion 
Of  the  right,  was  not  held  to  be  contrary  to  the  law  of  God,  and 
therefore  the  parties- might  afiume  upon  that  conflderation,  but  it 
is  not  fuch  an  oath  as  the  law  takes  notice  of  to  puniflt  *$ 
perjury. 

» 
'  Sbf  in  the  cafe-  of-  Brett*  *  Pretfmnn,  (/)  which'  was  an  a€Hoft 
ol-nffimpfkt  wherein  the.  pfekjtifB  declared,  that  the>  defendant 
owed  him  15A,  and  the  defends*  premtfed' tKrrpWntiffthat  if 
he  would  procure  W.  to  take  his  oath  in  writing  that  fuch  a  fum 
w^s  due  he  wou)d  pay;  Hi  and  the  pJakmffr  a*c*s  th*%  ho  did 


Jr)  1  Mod,  166.  Cro.  Fit*.  469,  470.   1  Dan.  45.  pi.  24-  &  P.  Nvtet 
Mpromfe  mu/l  now,  bfjn  <wdumg  ;  it  beingaffomtft  teapoy  the  deh  tf-  a 
third pet 'fon.   Fide  Statute  of  Faudt  and  Perjuries.  Ante  Vol.  !.  Ci.  +./>  »* 
(/)  4tb  Ed.p.  67.         (/)  t  Sidf  283,  %fyk.  96.  44.  ifcj*L  153-  -S.  C* 
Pcrkin*  ?,  Bioke,  2  Sid.  ny  S.P. 
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1  1 

procure  the  faid  W.  to  take  the  oath  in  writing  before  J.  &» 
mailer  of  Chanceryt  yet  the  defendant  refufed  to  pay,  &c.  The 
defendant  demurred"  te  this  declaration ;  and  after  feveral  argu- 
ments it  was  adjudged  that  this  was  a  good  confideration,  and 
that  the  plaintiff  ihould  hare  judgment  t  for  though  the  mailer  of 
Chancery  had  no  power  as  judge  to  adminifter  the  oath,  yet  this 
was  an  oath  in  confidence,  and  within  the  meaning  of  the  parties, 
and  made  folely  for  the  deciding  of  a  right. 

So,  in  an  a&ion  upon  the  cafe  (u)  by  A.  againft  B.,  if  the 
plaintiff  declares  that  they  accounted  together  concerning,  &c9 
and  upon  this  account  B.  was  found  10/.  in  arrear  to  the  plain* 
tiff;  and  upon  this  B.  affirmed  that  he  had  paid  it  to  J.  S.  to 
the  ufe  pf  the  plaintiff,  and  thereupon  B.  promifed  that  if  bo 
;  could  not  prove  in  *JB*t  tinu9  that  he  had  paid  it  to  J.  &  to  the 
ufe  of  the  plaintiff,  he  would  pay  it  ta  the  plaintiff,  and  a*ea 
that  he  had  not  proved  it  from  the  time  of  the  promife  to  the 
tinie  of  the  aftioh  brought,  which  was  a  year ;  this-  it  a*  goad 
confideration,  and  the  words  4*Jhrt  time9  is  to  be  intended  a) 
reafonable  time  to  make  his  proof, 

(0)  1  Dm.  51.//.  3*  1  n$.  Mr.  yo&fl  30. 
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Nty  a£tion  will  lie  upon  a  contrafk  refpeAing  the  appointment 
to,  or  fale,  &c.  of  a  j»frblic  office. 
•  Thus,  in  the  cafe  of  Garfortb  v.  Fearon,  (a)  which  was  an  a£Hon 
of  afumtft  for  money  had  and  received,  brought  by  the  direction  of 
the  Mafier  of  the  Rallsf  in  confequcne*  of  a  bill  filed  in  equity, 
by  the  plaintiff  and  his  fon,  praying  that  the  defendant  might  be 
declared  a  truftee  of  the  office  of  cuftoqier  of  Carlijle,  for  the  plain* 
tiff,  for  the  benefit  of  the  fon.  On  the  trial  of  the  caufe  at  the 
fittings  in  Trinity  Term,  1787,  before  Lord  Loughborough,  Ch.  J. 
it  appeared  in  evidence,  that  application  was  made  to  the  Lords  of 
the  Treafuryhj  the  friends  of  the  plaintiff,  to  procure  for  the  de- 
fendant the  office  of  cuftomer  of  the  port  of  Carlijle.  On  the 
25th  oi  February  1773,  the  defendant  figned  the  following  decla- 
ration, "  I  do  hereby  declare,  that  rtip  own  name  was  made  ufe 
"  of,  in  truft  for  Mr.  John  Garforth,  on  the  application  made  to 
"  the  Lords  of  the  treafury,  for  the  office  or  place,  lately  held  by 
"  Mr.  Grape f  deceafed,  in  the  county  of  Cumberland;  and  I  do 
<r  hereby  promife,  in  cafe  any  appointment,  has  been  or  is  made 
«  thereof,  that  I  will  upon  requeft,  appoint  (uch  deputy,  or  depu- 
«  ties  as  he  (hall  nominate,  and  alfo  empower  the  faid  Mr.  Gar* 
«  firth  to  receive  the  falary,  (Upend,  Wages,  and  fees  of  the  faid 

"  office  to  his  own  ufe* 

♦ 

'  u  Witnefs  my  hand,  Benfon  Fearon" 

Ofi  the  37th  of  February  1773,  the  defendant  was  appointed  by 
patent  to  the  office,  and  afterwards  on  the  nomination  of  the  plain* 
tiff,  conftitttted  deputies  for  Carlj/le,  Whitehaven ,  and  Working/ton  , 

(a)  1  if.  Bl.  3*7.  Hoe  GodoJphia  «.  Tudor.  1  Br*.  P.  C.  13;.  S.  P. 

but 
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but  having  received  the  profits,  did  not  account  for  them  to  the; 
plaintiff,  in  confequence  of  which  the  bill  was  Sled.  A  verdi£t 
was  fonnd  for  the  plaintiff,  with  leave  to  move  the  court  to  enter 
a  nonfuit. 

A  motion  to  this  efkCt  was  accordingly  made,  and,  after  argu- 
ment at  the  bar,  Lord  Loughboreugb^z\vim&  the  opinion  of  the 
court  as  follows : 

"  On  full  consideration  of  all  the  arguments  ufed  in  this  eaufe9 
J  am  of  opinion  that  the  tranfa&ion  which  is  the  foundation  of 
the  aftion  is  illegal,  and  the  agreement  void.  This  tranfaftion 
concerns  a  public  office,  deemed  by  law  to  be  a  place  of  public 
truft,  prohibited  u  be  fold ;  and  even  the  deputation  of  which, 
where  fuch  deputation  may  be  made,  cannot  be  an  obje&  £>f  fale* 
The  tranfadion  is,  that  Fearan  being  appointed  by  the  recom* 
mendation  of  Garfirtb^  fhall  not  interfere  in  the  office,  but  Dial) 
appoint  fuch  deputies  as  Garfirtb  ffiall  nominate,  and  pay  to  him 
the  profits.  The  effeft  of  this  is,  that  to  all  profitable  purpofes, 
and  as  to  all  the  exercife  of  the  office  except  as  to  figning  a  re-? 
eeipt  for  the  falary,  Garfirtb  is  the  real  officer,  but  is  not  -  ac* 
countable  for  the  due  execution  of  it ;  he  may  enjoy  it  without 
being  fubjeft  to  the  reftraints  impofed  by  law  on  fuch  of* 
ficers,  for  he  does  not  appear  as  fuch  officer  ;  he  may  vote  at 
elections,  he  may  exercife  inconfiftent  trades,  he  may  a£k  as 
a  magiftrate,  in  affairs  concerning  the  revenue,  he  may  fit  in, 
pa/Uament,  and  will  be  fafe  if  he  remains  undiscovered.  If  ex* 
tortion  be  committed  in  the  office  by  thofe.  appointed,  the  profits 
of  that  extortion  redound  to  him,  but  he  efcapes  a  profecution  * 
for  not  being  the  a£tive  officer,  he  does  not  appear  regiftered  upon 
the  records  of  the  Exchequer^  and  is  not  liable  to  the  difabilities 
impofed  by  the  ftatute  on  officers  guilty  of  extortion,  who  are  in- 
capacitated to  hold  any  office  relating  to  the  revenue.  Whether  a 
truft  can  be  created  in  fuch  an  office,  is  for  the  confideration  of 
the  court  in  which  the  fuit  was  originally  brought :  the  only 
queftion  in  this  court  is,  whether  the  agreement  fpringing  out  of 
fuch  a  tranfaftton  can  fupport  an  a&ion? 

The  written  agreement  of  the  ajth  of  February  1773,  was  for 
two  p vrpofes ;  one,  to  appoint  fuch  deputies  as  the  plaintiff 
Should  name  4  'the  other  to  pay  over  to  him  all  the  profits  of  the 
office.  •Though  this  cafe  has  been  argued  very  fully  and  very  in- 
genioufly  by  the  counfel  on  both  fides,  I  do  not  recoiled  any  ar- 

G  g  3  gument 
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gument  ufed  m  fupportof  the  firft  promife,  namely  to  appoint  at 
the  nomination  of  another,  deputies,  -for  whom  the  perfon  appoint* 
ing  is  ki  point  of  law  aofwerable,  and  whofi*  places  he  is  not  al- 
lowed to  fell  or  bargain  for.  The  argument  and  doQrine  laid, 
down  in  the  cafe  of  Smith  v.  CskfbiU,  a.  And*  55,  which  i$  fimilar 
-  to  this,  arc  that  if  one  part  of  the  agreement  were  bad,  no  a£tio* 
could  be  maintained  on  any  other  part  which  might  be  good* 
But  it  is  not  neceffary  to  reft  on  this  point,*  becaufe  I  am  of  opi- 
nion that  the  agreement  is  bad  in  bath  parts.  If  it  be  without 
any  contdcration  in  a  court  of  law*  'no  a£Hon  will  lie  upon  it  %  i\ 
is  but  nudum  paBum.  What  then  is  the  confideration  upon  which 
this  agreement  proeeeis  i  It  is  that  Fmton  is  appointed  on  the  ap-r 
"  plication  of  Garforth  in  truft  for  him  ;  this  is  the  confideration. 
Mow  what  is  this  but  in  plain  terms  this  proposition  i  viz.  that 
.  the  public  is  abufed,  and  the  king  deceived  in  the  application  ?  I 
;£  fltould  thmlore  not  find  much,  difficulty  to  conclude,  if  there 
~  were  nothing  mote  in  the  cafe,  that  the  common  law  would  not 
(bpport  fin  ofumfjit  on  fueh  an  agreement.  But  I  think  it  is 
dearly  void  \j  pofitive  law  refpe&ng  this  office.  The  appoint- 
tiicnt  of  any  euftomev  by  any  means  contrary  to  the  ftatute  %% 
J?/V.  t.  c*f.  a.  is  a  mifdcincfnar.  That  ftatute,  though  very  aa* 
tientis  certainly  not  obfblete;  it  is  die  ftatute  under  which  they 
are  fworii  in  the  Exchequer.  It  not  only  prohibits  the  appoint* 
tnent  but  goes  on  to  fay  that "  none  that  purftteth  by  him  or  by 
¥  others,  privily  or  openly,  to  be  in  any  manner  of  office  tiiaU  bo 
«  put  in  the  fame  office,  or  in  any  other,"  and  the  5  &  6  Sdw.  6, 
cap.  1 6.  makes  void  all  promifcs,  bonds,  and  affuranoos  as  welt 
on  the  part  of  the  bargainor,  as  the  bargainee.  It  i  faid,  that 
this-  was  no  fate  •f.th*  j^fcr,  that  no  money  has  paficd  on  the  pan 
of  Ftaron  to  obtain  it.  But  the  ftatute  does  not  (top  there.  .  It  is 
U  neither  confined  in  its  eapreffions  nor  its  intent  In  the  cafe 
where  a  perfon  obtaining  an  office  gives  money,  the  words  of  the ' 
aft  are  eitrcmely  genera),  and  according  to  their  obvious  con* 
ItruQion  without  any  enlargement  neceffarily  require  that  all  bar* 
gains  for  money  concerning  thofe  offices  which  aw  mentioned  in 
the  ftatute,  are  and  (hall  be  prohibited.  Now  ia  it  not  clear,  that 
the  plaintiff  has  bargained  with  the  defendant  ?  Would  the  de- 
fendant have  had  the  office  without  that  bargain  i  The  promifo 
wh^ch  is  the  ground  of  this  aftion  ia,  that  the  plaintiff  (hall  havf 
all  the  profits.  By  the  words  of  the  ftatute  any  profit  however 
fmall,  wouM  have  afitetod  the  tranfa&on ;  but  here  there  is  0 

.   ,  bargain 
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fargatn  for  the  whoje.  Courts  of  law  have  very  properly  consi- 
dered this  me  a  remedial  ftatutc,  and  have  conftnted  it  liberally 
where  the  validity  of  fuch  a  tranfa&ion  has  been  brought  before 
tncnh*  t 

The  cafe  tilt  Sir  Arthur  Ingram  ( jj  has  been  cited,  and  there  it 
js  dear  that  the  tranfa&ion  was  not  immoral  i  it  was  no  other- 
wife  wrong  than  as  it  was  prohibited,  by  a  pofitivc  ftatutc  It 
was  a  bargain  between  Sir  Edward  Vtrmn%  and  Sir  Arthur  fa* 
gram  for  a  furrender  of  the  office  of  cofferer  of  thc,boufehold ;  on 
the  furrender  of  Ftrnen,  Ingram  was  appointed,  and  a  bond  given 
to  account  for  the  profits.  This  was.  holden  to  be  within  the  fta- 
tute,  becaufe  he  had  charge  of  the  King's  money,  to  pay  the 
houfehoUL  In  that  cafe,  the  king  was  not  deceived.  The  tranf- 
aAiftn  was  public  and  notorious*  and  the  crown  was  difpofed  to 
have  reappointed  the  officer  with  a  nan  ctylattUt  but  the  queftidn 
being  referred  to  the  Cbancelhr  and  twelve  Judges,  whether  the 
king  could  by  a  n$n  obftant*  give  the  right  of  receiving  the  appoint- 
meot  to  Ingram,  their  opinion  was,  that  the  cafe  was  within  the 
ftatutc,  and  therefore  that  Ingram  was  difablcd  from  taking  the 
office,  and  could  not  by  a  nan  ohftantt  be  made  capable  of  holding 
it.  In  the  cade  of  G^dalpbin  v.  Tudor,  6  Mod.  234.  which  is  alio 
in  a  Balk.  151.  which  was  mentioned  in  the  argument,  the  tranf- 
a&ion  was  between  the  principal  and  the  deputy,  and'  the  agree- 
ment was,  that  the  deputy  executing  the  office  (hould  pay  to  the 
principal,  out  of  the  profits  a  certain  fura.  The  court  there  held, 
where  the  agreeement  was  to  pay  out  of  the  profits  a  certain  pro- 
portion of  the  profits,  it  was  not  within  the  ftatutc ;  and  the  reafen 
given  is  very  plain,  and  carries  its  own  authority  with  it,  namely, 
that  the  principal  is  entitled  to  all  the  perquifites  and  fees  of  the 
office,  and  the  deputy  to  a  reeompence,  as  it  were  on  a  quantum 
meruit  for  the  labour  he  has  in  the  execution  of  it.  All  the  effe£fc 
therefore,  of  fueb  an  agreement  is,  to  afcertain  the  (hare  which  the 
deputy  (hould  have  for  the  execuiion  of  the  office.  But  it  is  re- 
markable with  what  ftridnefs  the  courts  have  holden  that  propo- 
rtion, and  how  careful  they  have  been  to  guard  againft  any  tranf- 
action  that  mightgive  any  colour  to  the  principal's  receiving  a  grofs 
fum  out  of  the  profits  of  an  office  executed  by  a  deputy.  For  in 
this  cafe,  as  it  is  reported  in  6  M*d.%  the  agreement  was  that  Tu- 
dor  ibould  pay  G*ddpbur$  aoo/.  a  year,  and  it  appeared  upon  re- 

(h)  6a  Lit.  2}^* 
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'  cord  that  the  profits  of  the  office  amouted  339/.  10/.  every  yearin 
which  it  had  beep  executed  by  Tudor y  but  as  the  ftipulatton  w* 
to  pay  200/.  a  year,  abfolutely  without  anyrcferende  to  the  profit* 
of  the  office,  the  cpurt  thought  themfelves  bound  to  give  judg- 
ment for  the  defendant.  Now  that  was  a  tranfa&ion  perfectly 
fair,  the  miftake  in  dating  the  manner  of  tHe  agreement  was  an  in- 
nocent one,  but  the  court  would  not  permit  the  plaintiff  to  reco- 
ver on  an  agreement,  where  it  was  not  dated  on  the  agreement 
itfclf  that  the  payment  ihould  be  only  of  a  portion  of  the  profits, 
not  an  abfolute  one  of  ^he  whole. 

Courts  of  Equity  in  fetting  afide  fecurities  fu'ppofed  to  be  valid 
at  law,  have  gone  by  the  fame  rule,  and  have  been  jud  as  careful 
not  to  permit  by  any  conftru&ion,  any  breaches  to  be  made  in  the 
provifions  of  the  datute.  The  cafe  of  Lochnor  v.  Strode,  a  Chan.  Caf. 
48.  was  quoted  as  a  determination,  where  the  court  of  Chancery  held 
a  loofer  rule,  withrefpeft  to  giving  a  bond  for  the  payment  of  a  cer- 
tain fum  to  the  principal  appointing  a  deputy.  But  that  cafe  is,  as 

•  mod  of  the  others  are  in  the  fame  book,  grofsly  mifreported :  no 
fuch  determination  was  made,  and  both  the  date  of  the  cafe  and 
the  decifion  are  perfectly  midaken.  I  have  a  copy  of  it  from  Lord 
Nottingham's  Notes,  from  which  it  appears  that  the  defendant,  be- 

*  ing  sheriff,  made  John  Lockner  his  under  (heriff,  and  the  plaintiff 
who  was  the  brother  of  John  Lockner,  gave  a  bond  as  a  temporary 
fecurity  till  the  common  fecurity  was  given.  '  John  gave  a  bond 
in  the  ufual  form  from  an  under  (heriff  to  his  principal, 
for  performance  of  the  covenants  in  the  indenture 5  but  the 
(rd  bond  was  not  given  up.  Strode  after  he  was  out  of  office 
arretted  tne  plaintiff  on  it,  who  was  obliged  to  give  bail  to  &r 
Francis  Rolle>  the  fucceeding  fheriff  in  600/. :  and  to  be  relieved 
was  the  object  of  the  bill.  The  defendant  pleaded  a  fpecial  agree- 
ment, that  the  bond  was  to  fiecure  hirri  400/.  by  quarterly  pay* 

,  ments  for  the  under  fheriff 's  place.  This  the  plaintiff  denied,  and 
alfo  infifled  that  fuch  an  agreement  was  illegal  and  contrary  to 
the  datute  23  Hen.  6.  cap.  9.  The  Chancellor  being  under 
doubts,  a  trial  was  directed,  and  the  point  referred.  So  that  no 
opinion  was  given  by  him  on  the  validity  of  the  tranfaclion.  TSt 
date  of  that  cafe  is  alfo  midaken ;  it  is  dated  .in  the  report  to  have 
been  Feb.  9.  1680,  but  it  was  in  fact  in  Hilary  Term,  28  Car.  2. 
But  in  a  fubftquent  cafe,  Lord  Nottingham  very  plainly  intimated 
what  would  have  been  his  opinion,  if  the  agreement  had  been 

'    found  good  in  law.    That  was  the  cafe  of  Juxton  v.  Morris^' 

which 


Chap.  XV.]  or  Sale  rf  Offices,  S&.  4|7  ~ 

which  is  in  the  fame. book,  and  alfo  mifrcported.  By  Lord  NoU 
iingbam's  notes  it  appears  that  a  biffiop's  regiftrar  made  a  depu* 
tation  of  his  office,  rendering  thereout  90/.  per  annum  ;  the  plain* 
tiff  exhibited  a  bill  for  an  account,  and  the  defendant  pleaded 
that  it  was  within  the  ftatute  of  5  &  6  EtL  6  and  that  there  ought 
to  be  no  account.  It  was  anfwered,  that  this  was  only  a  referva« 
tion  of  part  of  the  profits,  and  the  principal  being  entitled  to  the 
whole, it  was  not  illegal;  which  fays  (Lord  Nottingham,)  «  feemed 
fpecious."  But  upon  looking  into  the  bill  it  charged  an  exprefs 
covenant  to  pay  90/.  a  year,  without  reference  to  the  profits  of 
the  office.  The  idea  was  therefore  allowed,  and  the  bill  dif- 
sniffed. '  Thefe  cafes  conneded  (how  that  the  opinion  of  the 
-Court  of  Chancery  at  that  time  in  confidering  how  far  thefe  feci*- 
rities  were  liable  to  be  avoided  as  contrary  to  the  provifions  of  the 
ftatute  was,  that  between  principal  and  deputy  there  might  be  a 
refenration  out  of  the  profits,  (though  Lord  Nottingham  did  not 
exprefsly  fo  determine)  but  if  otherwife,  the  fecurity  was  clearly 
bad.  la  the  cafe  of  Law  v.  Law,  (c)  Lord  Talbot  fet  afide  a  boi)d 
fuppofing  it  to  be  good  in  a  court  of  law,  the  consideration  of  which 
differed  very  little  from  the  prtfent.  On  the  part  of  the  plaintiff 
the  cafe  of  Bellamy  v.  Burrow,  (</)  was  relied  on  as  an  authority  to 
fhow  that  a  court  of  equity  will  permit  a  truft  to  be  created  of  an 
office,  clearly  within  the  ftatute  Ed.  6.  and  on  reading  that  cafe 
with  attention,  I  admit  it  is  a  determination  full  to  the  point  fdr 
which  my  brother  Adair  cited  it  \  and  undoubtedly  3$  fuch  a  de- 
termination it  is  of  very  confiderable  authority,  both  in  refped 
to  the  learning  and  the  known  integrity  of  Lord  Talbot.  But  it  is 
£t  to  be  obferved,  jbat  in  the  fame  cafe  there  ftands  very  fully 
delivered  the  opinion  of  Sir  Jofepb  Jehytt  to  the  contrary  \  and  it 
refts  upon  an  oppofition  between  two  very  learned  ahd  upright 
m*m  £ither  opinion  is  probable,  when  there  is  fuch  authority  for 
its  fopport.  I  will  not  enter  into  the  confideration  of  that  cafe, * 
nor  is  it  neceffary  to  give  an  opinion  here,  whether  a  truft  can  in 
any  inftance  be  created  in  fuch  an  office.  I  do  not  take  upon  my- 
felf  to  fay,  without  other  confideration  than  the  prefent  circum- 
ftances  can  afford,  that  there  is  no  poffible  cafe  in  which  a  truft 
fit  to  be  executed  may  not  be  created  in  offices  within  the  ftatute 
•  of  Ed.  6.  This  is  not  a  cafe  of  the  execution  of  a  truft,  the  eogni* 
?ancc  of  which  is  peculiar  to  a  court  of  equity.  Perhaps  if  the  Maf- 

(f)  J  P.  Wnu.  39a.*  (d)  7aB.  97. 
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teroftfoc  Rolls  had  fixed  on/v**p*  tbechata&rrofatrufloe,acourt 
of  law  might  not  think  itfclf  at  liberty  to  qoeftion  the  authority 
of  the  determination.  But  the  whole  queftion  for  a  court  of  law 
to  determine  is  fimplv,  whether  there  appears  a  good  confident 
tion  on  which  an  ajfumpft  can  be  fupportcd  ?  And  I  am  of  opu 
aion,  for  the  reafons  I  dated,  both  on  the  principles  of  the  com- 
mon law,  and  bccaufe  the  tranfa&ioq  is  in  defiance  of  the  fta~ 
fates  u  hich  have  been  made  to  guard  againft  evils  of  the  fame 
nature,  that  the  confideration  of  the  protnife  in  this  cafe  is  bad, 
that  consequently  it  will  not  fupport  an  affumpfa>  and  therefore 
that  a  verdift  muft  be  entered  for  the  defendant." 

So,  a  promife  to  pay  money  in  confideration  of  the  rdinquifln 
mem  of  an  ofike,  in  order  that  another  might  focceed  to  it,  ia; 


Thus,  fa  the  cafe  of  Parfons  v.  Thmpfm^  (*)  winch  was  m\ 
tQion  of  aflvmpfk  on  a  fpectal  agreement*  Verdift  for  the  plain- 
tiff, Aibjcft  to  the  opinion  of  the  court  oft  a  cafe  whkh  ftated 
in  fabftance,  that  the  plaintiff  was  for  thirty  years  matter- 
joiner  of  *e  dock-yard  of  Chatham,  and  the  defendant  foreman 
of  the  joiners.  That  the  defendant  having  a  profpe&  of  foe- 
ceecKng  to  the  oftce  of  matter-joiner,  (which  does  wot  go  in 
regular  fucceffion,  but  is  in  the  appointment  of  the  commiffioiless 
etf  the  titvy,)  applied  to  the  plaintiff  to  procure  htmfeif  to  be 
iaperannaated,  which  he  did,  on  the  following  written  agreement 
being  entered  into  by  the  defendant. 

«*  Agreed  on  the  39th  day  of  Marth,  176^  between  Mr.  John 
m  Parfons y  matter  joiner,  of  his  Majefty'a  dock-yard  at  Gbatbsi*> 
**  and  John   Thompfin^  foreman  of  the  joiners  of  the  aforefidd 

*  place;  In  cafe  I  ftoold  fncceed  Mr.  Parfons  to  be  matter- joiner 
«  of  the  faid  dockyard,  at  the  commencement  of  Mr.  Parfoth 
"  fcperannuation,  then  I  60  agree  to  allow  him  hh  extra  pay 

*  from  the  yard  books,  exclufivc  of  his  fuperannvatioa  money, 

*  during  his  natural  fife,  &c. 

«  John  Tbomffi*? 

Tie  fuperannuation  money  was  an  ansoai  allowance  from 
government* 

(e)  1  H.  EL  32s. 
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In  T7B5  the  defendant  was  appointed  to  Ac  office*  The  bare 
pay  of  (he  matter  joiner  is  halt  a  crown  per  day,  alt  above  is  ex* 
tra  pay.  There  are  two  forts  of  extra  pay,  the  tide  extra,  (when 
•the  men  work  by  the  tide  beyond  die  common  yard  hours,)  and 
the  cafual  extra,  which  includes  other  extraordinary  work.  It 
is  all  denominated  extra  pay  in  the  yard  books  without  diftinc- 
tkra.  From  178$  to  1787  the  defendant  paid  to  the  plaintiff  the 
common  tide  extra,  at  the  rate  of  i\d.  per  tide  for  fix  winter 
months,  and  u.  3d.  for  double  tides,  in  the  fummcr  months* 
but  not  the  cafual  extra,  which  the  plaintiff  did  not  demand. 
In  the  fummer  of  1787,  the  cafual  extra  pay  was  much  increafed 
by  the  extraordinary  u*ork  performed  in  fitting  out  (hips  on  thf 
profped  of  an  approaching  war  with  the  Quick  ;  this  cafual  pay, 
to  increafed,  the  plaintiff*  claimed  by  Virtue  of  the  agreement,  but 
the  defendant  refnfed  to  account  for  to  ham ;  and  in  confequence 
thif  a&ioa  was  brought. 

The  Court  were  of  opinion,  that  no  action  could  be  maintained 
on  the  agreement.  Lord  LougUmugb%  Ch.  J.  delivered  the  opt* 
nion  of  the  Court  thus ;  "  On  the  trial  of  this  caufe  two  points 
were  made,  one,  whether  the  agreement  was  legal,  the  other* 
what  was  the  meaning  of  extra  pay.  The  fecond  queftion  is  im  • 
material,  if  the  firft  be  agatnft  the  plaintiff.  But  it  is  to  be 
obfenred,  that  if  the  conftruAion  be  as  the  plaintiff  contends, 
that  all  which  the  defendant  could  receive  as  matter-joiner  would 
be  2$.  6d.  per  day,  the  objection  to  the  validity  of  the  agreement 
is  fttll  more  apparent  \  becaufe  it. would  have  this  cllc&,  that  no 
extortion  of  the  defendant  for  which  extra  pay  would  be  due, 
would  be  beneficial  to  himfelf,  which  might  produce  public 
imfchief.  But  taking  the  agreement  on  this  point,  in  a  reftri€H*e 
lenfe,  that  it  means  a  certain  ftated  and  fixed  allowance,  beyond 
a/.  6d,  a  day,  underftanding  it  to  be  a  defined  known  (hare  of 
perqtttfites,  we  are  all  of  opinion,  that  it  does  not  afford  a  juft 
caufe  of  action.  Every  action  on  promifes  muft  reft  on  a  fair 
and  valuable  coufideration,  which  it  is  for  the  plaintiff  to  makeovd 
What  is  the  confideration  ftated  here  i  That  the  plaintiff  reprc 
fented  himfelf  as  unfit  for  future  fervice,  and  entitled  to  a  pennon 
for  the  paft.  This  he  did,  at  the  reqoeft  of  the  defendant,  on  the 
promifc  from  him  of  a  certain  allowance  Now  the  reprefenta* 
tion  was  either  true  or  f  alfe.  If  true,  there  was  no  ground  for 
-any  bargain  with  the  defendant :  the  plaintiff  did  nothing  for 

the  defendant  j  all  he  did  was  for  his  own  eafe  and  advantage.    If 

6  falfe, 
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falfe,  the  public  is  deceived,  the  penfion  mifapplied,  and  the 
fevvice  injured.  It  it  not  dated  that  the  plaintiff  procured  the . 
appointment  for  the  defendant,  (which  would  clearly  have  been  . 
brocage  of  office,  and  bad,  but  that  he  had  made  way  for  the 
appointment*  But  from  thence  no  valuable  confederation  can 
arifc.  Had  the  tranfa&ion  pafied  with  the  knowledge  of  the  ad* 
miralty,  judging  of  fhe  cafe,  and  applying  at  their  difcretion  the 
allowance  they  are  bound  to  make,  poffibly  it  might  have  flood 
fair  with  the  public :  I  fay  poffibly  only ;  to  be  fare  the  ground 
of  deceit  on  the,  public  would  be  done  away.  But  this  cafe  relit 
pn  a  private  unauthenticated  agreement  between  thev  officers  theixv- 
(clves,  which  cannot  admit  of  any  confideration  fufficicnt  to 
Maintain  an  aftion.  If  it  could  be  proved  that  it  was  to  be 
mcafured  by  money,  fo  as  to  form  a  valuable  confideration,  it  muft 
be  in  refpefh  to  the  time  when  it  was  made,  when  the  plaintiff 
was  prevailed  upon  to  retire  in  favour  of  the  defendant.  In  this 
view  it  certainly  would  approach  very  near  to  brocage ;  it  would 
differ  very  little,  in  effe£k,  from  felling  the  intercft-itfelf,  though  . 
there  would  be  a  difference  in  the  condu£k  of  the  party,  who  in 
one  cafe  would  be  paffive,  in  the  other  a&ive.  »  But  his  paflive 
merit,  if  I  may  ufe  the  cxpreflion,  would  not  avail  him,  where 
his  adive  exertion  would  be  a  demerit.  The  cafe  cited  from 
.1  Vcrn.  98.  I  think  may  be  fupported.  It  was  the  purchafe  of  v 
a  commiflion  in  fhe  army,  which  the  Duke  of  Ormond refuted  to  . 
ratify,  on  the  ground,  that  the  plaintiff  had  bought  without  the 
Other  party  having  leave  to  fell,  who  had  not  bought.  I  (hould 
father  fufpefl,  from  the  ufual  inaccuracy  of  the  cafes  in  Vtrno*% 
that  the  plaintiff  got  the  commiffion  by  fucceffion,  and  fet  up  this 
defence  tgainft  the  payment  of  the  bond.  There  is  fomething 
very  like  ,it  in  the  reafoning  of  the  court,  who  held  there  was  no 
tclief  againft  the  bond*  The  queftion  of  the  confideration  did 
not  occur  to  them  \  and  they  feem  to  have  holden  that  where 
jcommiffions  were  generally  faleable*  theije  was  nothing  unfair  in 
inch  a  tranfaflion.  The  next  cafe  in  2  Fern.  338.  if  trufc,  is  a 
dc^ifion  undoubtedly  contrary  to  what  we  now  decide*  and  I 
think  contrary  to  an  evident  principle  of  law.  On  the  (late  of 
the  report  the  bonds  are  dire£tly  and  plainly  given  for  brocage 
of  an.  office  of  truft  and  profit,  which  is  not  an  objed  of  fait, 
I  have  therefore  no  difficulty  to  fay,  that  I  hold  that  cafe  to  be  ,  j 
extremely  ill-determined,  if  the  note  of  it  be  at  all  corred.  The 
cafe  of  Ive  v.  jt/b,  P**c.  Cbauc.  199.  I  think  rightly  determined; 

there 
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there  was  a  purchafe  of  a  commiffion  allowed  to  be  fold,  the. 
oomrriiffion  was  given  up,  and  and  the  purchafer  wanted  to  get 
rid  of  the  bargain,  and  be  free  from  the  agreement.    He  ob* 
je&ed  that  a  commiffion  in  the  marines  could  not  be  fold  ;  but  it 
turned  out  upon  examination,  that  the  fale  of  fuch  commiflions  was 
permitted,  not  being  looked  as  within  the  ftatute,  I  therefore  hold 
that  cafe  therefore  to  be  well-adjudged  :  for  the  queftion  whether 
An  office  is  faleable  or  not,  is  a  matter  of  public  regulation,  and 
not  a  queftion  for  a  court.     If  hy  public  regulation,  right  off 
wrong,  certain  offices  are  faleable,  the  court  cannot  fet  afide  the 
tranfadion  for  their  fale,  the  court  is  not  to  make  the  regulation* 
"Whether  by  the  general  police  of  the  country  an  individual 
office  is  faleable  or  not,  is  not  a  matter  of  law.    But  in  the  pre* 
fent  cafe  [there  is  no  ground  to  fay,   that  the  defendant's  office 
was  fold  under  any  regulation,  or  that  the  tranfadion  between 
the  parties  was  carried  on  under  any  authority,  or  with  the  con* 
fent  of  their  fuperiors.    This  agreement,  reding  on  private  con- 
trad  and    honour,  may,  perhaps,  be  fit  to  be  executed   by  tht 
parties,    but  can  only  be  enforced  by  confiderations  which  apply  . 
to  their  feelings,  and  is  not  the  fubjed  of  an  adion.    The  law 
encourages  no  man  to  be  unfaithful  to  his  promife,  but  legal 
obligations  are  from  their  nature  more  circumfcribed  than  moral 
duties. 

4 

So,  a  fale  of  the  command  of  a  (hip,  employed  in  the  Eqfl  India 
Company's  fervice,  by  the  owner  thereof  without#the  knowledge 
of  the  company,  is  illegal ;  and  the  contrad  of  fale  cannot  be 
the  foundation  of  an  adion. 

Thus,  in  the  cafe  D.  BUcbJotd  and  another,  executors  of 
C-  Blackford  v.  Prtfton>  (/)  which  was  an  adion  of  affuw$t%  on 
an  agreement  entered  into  between  the  teftator  and  the  defend* 
ant,  on  the  ift  of  July*  1786,  in  which  in  confideration  that 
the  teftator.  had  paid  to  the  defendant  5<teo/.  for  the  command 
of  a  (hip  called  the  Faults  in  the  Eafi  India  Company's  fervice, 
the  defendant  promifed  to  pay  to  the  teftator  in  his  life-time,  or 
to  his  executors,  after  his  deceafe,  the  fum  of  5000/.,  «  upoa 
the  appointment  of  another  perfon  to  fucceed  him,  (the  teftator,) 
tn  the  command  of  the  faid  (hip,  or  of  any  other  (hip  that 
be  thereafter  built  on  the  fame  bottom  in  lieu  and  dead  of 

(/)  «  Ttrm  Rtfi.  89. 
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the  teftator"     The  declaration,  after  ftating  forth  the  agree- 
ment, dated,  that  the  teftator  died  on  the  9thfo(  Jffareb,  17921  and 
that  afterwards,  on  the  8th  of  July,  1795,  another  (hip  was  built 
on  the  bottom  of  the  F<mlis9  called   the    Cireneefter9  to  which 
M.  Lindfay  was  appointed  as  the  commander,  in  lien  and  (lead 
of  the  teftator,  but  that  the 'defendant  on  fuch  appointment  re* 
fufed   to  pay  the  fum  of   5000A  to  the    plaintiff's  executors. 
The  fecond  count  dated  the  agreement   thus ;  "  That  the  de- 
fendant promifed  that  the  teftator  in  his  fife-time,  or  his  execu- 
tors after  his  death,  ftiould  receive  5000/.  from  the  perfon  ap- 
pointed to  fnccced  him  in  the  command  of  the  Foulis>  or  of  any 
other  (hip  that  ftiould  thereafter  be  built  on  the  fame  bottom,  in 
lieu  of  the  teftator.*9    The  third  count  alleged,  that  the  agreement 
was,  u  That  the  defendant  (houid  pay  fuch  fum  and  fums  of 
money,  and  fecurities  for  money,  not  exceeding   5  ore/.,   as  he, 
(the  defendant,)  (herald  receive  from  the  perfon  appointed  to  fuc- 
ceed  the  teftator  in  the  command  of  the  Foulis,  or  any  other 
fiiip,"  &c.  &c. ;  averring  that  M.  Lindfay  was  appointed,    &c., 
from  whom  the, defendant  received  2500/.  in  money,  and  a  bond- 
lor  the  payment  of  another  fum  of  2500A,  which  he,  (the  de- 
fendant,) had  re&fed  to  pay  and  deliver  to  the  plaintiffs,  &c 
At  the  trial,  before  Lord  Kenyon,  Ch.  J.,  the  cafe  appeared  to  be 
this.    In  the  year  1783,  the  teftator  was  appointed  to  the  com- 
tnand  of  the  Foulis,  Eajl  Indiaman,  on  the  recommendation  of 
the  defendant,  the  hufband  or  managing  owner,  for  which  he 
paid  the  defendant  5000/.    On  his  appointment  he  and  the  de- 
fendant entered  into  a  charter-party  with  the  Eaft  India  Com- 
pany, in  which  it  was  agreed,   "  That  neither  he  or  the  defend- 
ant (hould  fell,  or  permit  or  fuffcr  any  other  perfon  to  fell  to  the 
snifter,  or  any  other  officer  of  the  (hip,  his  or  their  place  or 
office,  or  take  any  promife  or  reward  for  or  in  refped  of  any  place 
or  office  in  or  belonging  to  the  (hip,  &c.    In   1791  the  Feu fo 
was  loft  at  fea,  with  the  captain  on  board,  in  her  pafiage  from 
Madras  to   Bencoolen.     In    1794  the  defendant  obtained  leave 
from  the  Eaft  India  Company  to  build  another  (hip,  (the  Ciren* 
ctfler,)  in  lieu,  and  on  the  bottom  of  the  Fwdis%  and  appointed 
Captain  Lindfay  to  the  command,  in  confideration  of  2500/.  paid 
in  money,  and  of  a  bond  for  2500A  more,  which,  (he  the  de- 
fendant,) afterwards  paid  to  the  widow  and-  children  of  Captain 
Blackford,  not  to  the  plaintiffs,  his  executors.  For  a  long  time  prior 
to  the  teftator's  appointment  to  the  Fetolis  it  had  become  ufuai 

for 
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far  the  captains  of  Eafi  India  (hips  to  pur  chafe  their  commanded 
though  it  was  contrary  to  the  bye  laws  of  th6  company*  Im 
Sebruatfi  1796*  the  court  of  directors  came  to  »  refofa^n, 
which  was  afterwards  confirmed  by  the  proprietors,  to  abolifll 
die  practice  "  long  known  to  have  been  privately  carried  on,  and 
at  laft  publicly  avowed,  of  the  fale  of  commands,"  and  to  faake 
a  pecuniary  conipenfatkm,  to  thofe  who  had  paid  for  their  com* 
mands.  And  in  confluence  of  this  the  company  afterwards  al- 
lowed Captain  L'mdfay  4833/.  as  a  compenfation  for  what  he  had 
paid  to  the  defendant.  Under  the  above  refolutions  the  company 
dfo  made  allowances  to  the  executors  of  feme  late  commanders* 
There  was  no  written  contract  between  the  teftator  and  the  defend*  ' 
ant,  but  it  Teemed  admitted  that  the  .former  had  paid  the  latter 
5000/.,  undqr-a  promife  that  it  (hould  be  returned  when  his  foc- 
ceflbr  was  appointed*  A  Yerdi&  was  taken  for  the  plaiatiff,  da- 
mages 4^33/-,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonfuit,  if  the  Court  of  Kings  Bench  (hould  be  of  opinion  that 
the  plaintiffs  were  not  entitled  to  recover.  A  motion  to  this 
effeft  was  accordingly  made,  and  the  Court  determined,  that  the 
contract  was  illegal,  and  that  the  plaintiffs  could  not  recover- 
upon  it* 

Lord  Kenyan,  Ch.  J.  faid  :  "  There  is  no  rule  better  eftabUJhed 
fcfpe&ing  the  difpoGtion  of  every  office  in  which  the  public  are 
concerned  than  this,  deiur  digniori  $  on  principles  of  public  policy 
no  money  confederation  ought  to  influence  the  appointment  to 
fitch  offices*  This  principle  was  much  confidered  by  the  late 
Lord  Chancellor  Thuriow  in  a  cafe  that  came  before  him  on  an. 
injunction  bill,  where  a  noble  lord  having  in  confequence  of 
his  ?wn  office  in  the  Kings  hcufehold,  recommended  another 
perfon  to  the  appointment  of  another  place  in  the  household,  and 
having  made  that  recommendation,  in  con fi deration  of  an  annuity 
*?  be  granted  to  a  third  perfon,  not  to  himfelf,  the  contra&  was 

on  lidded  as  illegal,  and  a  perpetual  injunction  was  granted  to 
the  party  fuing  on  that  contract  in  a  court  of  law.  Up  to  a 
certain  extent  the  legiflature  have  interfered  and  prohibited,  by 
ftat*  5  and  6 Ed.  6.  the  fale  of  feme  offices-,  but  whether  or  not 
that  zA  of  parliament  were  neceffary  for  the  porpofe,!  will  not  now 
Squire,     If  the  contract,  which  is  the  foundation  of  this  a&ion. 

Were  legal,  and  the  que  (lion  were  whether  the  executors  or  the 
widow  of  the  late  Captain  Biacbford  were  entitled  to  the  money 

in  difpute,  the  r%ht  of  the  former  muft  have  prevailed.    But  a 

plaiatiff 
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plaintiff  who  comes  into  a  court  of  juftice  to  enforce  a  contraft, 
aatift  come  on  legal  grounds ;  and  if  he  have  not  a  legal  title,  he 
Cannot  fucceed,  whatever  the  private  wi(het  of  the  court  may 
be.  In  this  cafe  the  plaintiffs  have  relied  on  the  pra&ice  that, 
as  it  is  faid,  had  fo  long  prevailed  of  felling  the  commands -of 
(hips  :  .but  that  pra&ice  is  in  violation  of  the.  laws  and  regular 
ions  of  the  Baft  India  Company.  And  it  appeared,  in  this 
cafe,  that  in  the  year  1783,  a  charter-party  was  entered  into,  to 
which  the  plaintiffs9  teftator,  the  defendant  add  the  Eafi  India 
Company  were  parties,  and  by  the  exprefs  ftipulation  of  that 
cootraft  it  was  agreed  that  no  place  or  office  in  the  flup  fliould 
be  fold.  I  may  again  refort  to  that  with  which  I  fet  out,  that 
public  policy  requires  that  there  (hould  be  no  money  confident 
tion  for  the  appointment  to  an  office  in  which  the  public  are  inr 
terefted  %  the  public  will  be  better  ferved  by  having  perfons  beft 
qualified  to  fill  offices  appointed  to  them  ;  but  if  money  may  b* 
given  to  thofe  who  appoint,  it  may  be  a  temptatioq  to  them  to 
appoint  improper  perfons.  The  Eaft  Infra  Company  is. a  limb 
of  the  government  of  the  country ;  and  on  the  ground  that  thia 
contract  was  a  fraud  on  the  Eaft  India  Company,  from  which  much 
mifchief  to  the  public  may  enfue,  I  am  of  opinion  that  it  cannot 
be  made  the  bafis  df  an  a£tion." 

So,  if  A.t  being  a  clerk,  promifes  B.  in  confideration  that  B* 
will  procure  him  to  be  re&or  of  a  donative  church,  with  cure  of 
foulf*  to  pay  10/.  to  2?.,  this  is  no  good  confideration  to  main* 
tain  an  a&ion,  for  this  is  fimony,  and  an  offence  againft  the  laws 
of  Go/and  man.(£) 

So,  a  promife  to  pay  a  per  cetttage  to  procure  for  another  a  puf- 
chafer  of  his  place  in  the  cuftoms  is  void. 

Thus,  in  the  cafe  of  Stackpole  v*  Earte,  (A)  which  was  an  a&ion 
of  affumffoU  wherein  the  plaintiff  declared,  that  whereas  the  dew 
fendant  before  and  at  the  time  of  making  the  promife  aforemen- 
tioned, and  afterwards,  was-  furveyor  of  the  baggage  of  the  port 
of  London^  and  was  greatly  defirous  of  felling  and  difrjpfing  of 
.his  faid  place,  and  being  fo  defirous  to. fell  and  difpofe  of  the 
fame,  on  the  firft  of  January >,  1758^,  at  Weftminjiit,  m  the  coun* 
ty  of  Middle/ex,  in  confideration  that  the  plaintiff^  at  the  defend* 

(g)  Roi.  Ait.  18.  a/.  1  j.  Cn?,  Car.  337.  #3.  jffi.  »W.  JonesV 
R#.  341,        (b)  1  IVitt..  133. 

antfa 
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ant's  requeft,  would  ufe  his  endeavour  to  procure,  and  would  pro* 
cure  a  proper  perfon  to  purchafe  the  faid  place  of  the  defendant, 
he  undertook  and  promifed  to  pay  the  plaintiff  2/.  for  every  100/. 
that  fuch  perfon  (hould  give  for  the  purchafe  of  the  faid  place ; 
and  the  plaintiff  avers'  that   confiding  in   the    faid  defendant's 
promife    and    undertaking,     afterwards  on  the    fame    day  and 
year  at  Wejlminfter  aforefaid,  he,  at  the  defendant's  requeft,  ufed 
his  endeavours  to  procure,  and  by  means  thereof  on  the  ill  of 
March,  1758,  2xWeftminfter,  procured  one  John  Gunfton,  being 
a  proper  perfon,  to  purchafe  of  the  defendant  the  faid  place  for 
X2CoA,  and  that  the  faid  Gunfton  did  give  to  the  defendant  1200/. 
for  the  purchafe  of  the  faid  place,  whereby  the  defendant  became 
liable  to  pay   to  the  plaintiff  24/.  for  the  purchafe  of  the  faid 
place.     There  were  alfo  general  counts  for  work  and  labour 
done,  &c. 

Upon  the   debating  this  cafe  at  the  bar,  it  was  urged  by  the 
counfel  for  the  plaintiff,  that  he  was  neither  a  buyer  or  feller  of 
the  place  or  office,  and  that  what  he  had  done,  was  at  the  de- 
fendant's requeft,    and  was  neither  malum  inje,  nor  malum  prohi- 
bitum, and  therefore  he  ought  to  be  fatisfied  for  his  labour  and 
trouble ;  but  the  whole  Court  were  of  opinion,  that  it  was  malum 
prohibitum,  and  within  the  ftatute  of  5  and  6  Ed.  6.  cap.  16  fee  .2. 
And  though  the  plaintiff  himfelf  was  neither  buyer  or  feller,  yet 
this  appears  to  be  a  promife  to  pay  him  money,  to  the  intent 
that   a    perfon  (hould  have  an  office  belonging  to  the  cufloms, 
which  is  within  the  very  words  of  the  ftatute  \  but  Mr.  Juftice 
Clive  faid,  he   thought  the  felling  of  offices  was  malum  in  fe  at 
common  law,  and  that  if  the  ftatute  had  never  been  made,  he 
thought  the  procuring  a  perfon  to  buy  the  office  of  the  defendant 
was  not  a  good  confideration  in  law  to  raife  an  ajfumpfit,  (which 
was  not  denied  by  any  of  the  judges,)  becaufe  it  was  illegal 5  as  if 
a  gaoler  permits  a  prifoner  to  go  at  large  upon  his  promifing  to 
fatisfy  the  debt  for  which  he  is  imprifoned,  he  efcapes  by  the  con- 
fent  of  the  gaoler,  and  does  not  pay  the   debt   according  to  his 
promife,  the  goaler  brings  ajfumpftt,  but  (hail  not  recover,  becaufe 
the  confideration  was  illegal ;  for  it  is  a  moft  certain  principle,  that 
every  confideration  to  ground  an  ajfumpftt  upon  muft  be  lawful. 

But  a  promife  by  one  of  two  canditates  for  the  office  of  under- 
£heriff,  in  confideration  that  the  other  will  defift,  is  good. 

Vol.  II.  Hh  Thus, 
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Thus,  in  the  cafe  of  Parker  v.  Brawn,  (1 )  which  was  an  a&ion 
pf  aj[umpfit%  whereas  the  plaintiff  was  (tutor  to  the  (heriff  of 
Middlefex%  to  obtain  the  office  of  under-flieriff  for  fuch  a  year,  and 
tp  be  made  under-fheriff  for  the  fame  year,  and  was  very  likely 
to  obtain  the  faid  place  j  for  which  the  defendant  alfo,  at  the 
fame  time,  was  a  fuitor ;  that  the  defendant,  in  coufideration  the 

*  plaintiff  would  defift  biscuit,  promifed  to  the  plaintiff  if  he  ob- 
tained the  faid  office,  and  was  made  under-fheriff,  to  pay  to  the 
plaintiff  20/.  for  fuch  a  gelding,  which  the  plaintiff  had  delivered 
to  him :  and  allegeth  in  faElo>  that  he  delivered  to  the  defendant 
the  faid  gelding ;  and  that  the  defendant  was  made  under-fheriff, 
and  executed  the  office  for  the  faid  year ;  and  that  he  had  not 
paid,  &c.  .' 

Upon  non  ajfumpjtt  pleaded,  and  verdi&  found  for  the  plaintiff, 
judgment  was  given  in  the  Common  Pleas  for  the  plaintiff;  but  a 
writ  of  error  was  brought  in  the  King's  Bench :  and  the  error  in- 
filled upon  was,  that  this  is  no  lawful  nor  valuable  consideration. 
But  all  the  Court  held,  "  That  the  confideration  was  good  and 
valuable ;  for  by  this  means  the  plaintiff  deftfted  from  his  fuit,  and 

.  the  defendant  obtained  the  faid  office/'  Wherefore  the  judgment 
was  affirmed. 

(i)  Cro.  Joe*  612. 
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Of  Agreements  in  Refiraint  of  Trade* 
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t  a  man  for  a  valuable  confide? atioti  agree  that  he  Will  hot  ex> 
ercife  his  trade  or  profeffion  within  a  particular  place,  he  (hall 
be  bound  by  it :  but  a  promife  or  obligation  which  binds  any  to  st 
total  reftraint  of  trade,  whether  for  a  limited  time  or  generally* 
is  unlawful  and  void.  * 

Thus,  in  the  cafe  of  Mitchell*.  Reynolds, (a)  which  was  an 
a&ion  of  debt  on  bond.  The  defendant  prayed  oyer  of  the  con- 
dition, which  recited,  that  whereas  the  defendant  had  afligned  to 
the  plaintiff  a  leafe  of  a  mefiuage  and  bakehoufe  in  Liquorportd 
Street,  in  the  parifliof  St. Andrew,  Ho/born,  for  the  term  of  five  years: 
now  if  the  defendant  fhould  not  exercife  the  trade  of  a  baker  with-* 
in  that  parilh,  during  the  faid  term,  or,  in  cafe  he  did,  (hould  with- 
in three  days  after  proof  thereof  made,  pay  to  the  plaintiff  the  fudi 
of  50/.,  then  the  faid  obligation  to  be  void:  which  being  read 
and  heard,  he  pleaded  that  he  was  a  baker  by  trade,  that  he 
had  ferved  an  apprenticeship  to  it,  ratione  cujus  the  faid  bond  was 
Void  in  law,  per  quod  he  did  trade  prout  ei  bene  Ikmt*  Where* 
upon  the  plaintiff  demurred  in  law. 

And  after  this  matter  had  been  feveral  times  argued  at  the  baf* 
Parker j  Ch.  J*  delivered  the  refolution  of  the  court  as  follows  i 

"  The  general  queftioil  uf>on  this  record  is,  whether  this  bond* 
being  made  in  reftraint  of  trade,  be  good  ?  And  we  are  all  of 
opinion*  that  a  fpecial  confidcration  being  fet  forth  in  the  condi- 

*  Fide  Com.  Dig.  tit.  Trade,  {D.)  3.  {a)  i  P*  Wms.  v8i.  tfote, 
fins  cafe  having  fully  fettled  and  eftabU/hed  the  law  On  this  fmtyeS*  and  put  at 
rgtf  any/eeming  difference  of  opinion  in  former  cafes,  and  thofe  cafes  baling 
been  noticed  and  ably  commented  upon  by  Parker,  Ch.  J.  in  delivering  the 
opinion  of  the  Court  on  this  cafe,  it  is  thought  mneceffary  to  preftnt  the  reader 
with  any  other  view  of  thofe  cafes  than  whaLuJbere  gisoen  of  them  by  the 
Jtarncd judge. 

H  h  2  f         tionf 
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tion,  which  (hows  it  was  reafonable  for  the  parties  to  enter  into 
it,  the  fame  is  good ;  ami  that  the  true  diftin&ion  of  this  cafe  is* 
not  between  promifes  and  bonds,  but  between  contraAs  witk  and 
without  confideration ;  and  that  wherever  a  fufficient  configura- 
tion appears  to  make  it  a  proper  and  an  ufeful  contract,  and  fuch 
as  cannot  be  fet  afide  without  injury  to  a  fair  contrador,  it  ought 
to  be  maintained,  but  with  this  conftant  divtrfiry,  viz.  where  the 
reftraint  is  general  not  to  exercife  a  trade  throughout  the  kingdom, 
and  where  it  is  limited  to  a  particular  place ;  for  the  former  of 
thefe  rauft  be  void,  being  of  no  benefit  to  either  party,  find  only 
oppreffive,  as  (hall  be  (hown  by  and  by. 

The  refolution  of  the  books  upon  thefe  contrafts  feeming  to 
difagree,  I  will  endeavour  to  date  the  law  upon  this  head,  and  to 
reconcile  the  jarring  opinions  ;  in  order  whereunto,  I  (hall  pro- 
ceed in  the  following  method : 

i ft,  Give  a  general  view  of  the  cafes  relating  to  the  reftraint 

of  trade ; 

adly,  Make  fome  obfervations  from  them  \ 

3dly,  Show  the  reafons  of  the  differences  which  are   to   be 

found  in  theft  cafes  \  and 

4thly,  Apply  the  whole  to  the  cafe  at  the  bar. 

As  to  the  cafes,  they  are  either,  firft,  of  involuntary  contra£tsf 
again  ft,  or  without  a  man's  own  coufent ;  or,  fecondly,  of  volun- 
tary reftraints,  by  agreement  of  the  parries.  Involuntary  re- 
straints may  be  reduced  under  thefe  heads  : 

ift,  Grants,  or  charters  from  the  crown. 

2dly,  Cuftoms. 

3dly,  Bye-Laws. 

Grants,  or  charters  from  the  crown  may  be, 

i  ft,  A  new  charter  of  incorporation  to  trade  generally,  exclu- 
five  of  all  others ;  and  this  is  void.    8  Co.  121. 

2dly,  A  grant  tQ  particular  perfons  fer  the  fole  exercife  of 
any  known  trade ;  and  this  is  void ;  becaufe  it  is  a  monopoly,  and 
againft  the  policy  of  the  common  law,  and  contrary  to  Magna 
Charta.  n  Co.  84. 

3dly,  A  grant  of  the  fole  ufe  of  a  new  invented  art ;  and  this 
is  good,  being  indulged  for  the  encouragement  of  ingenuity  :  but 
this  is  tied  up  by  the  ftatute  of  21  Jac.  1.  e.  3./  6\  to  the  term  of 
fourteen  years  :  for  after  that  time  it  is  prefumed  to  be  a  known 
trade,  and  to  have  fpread  itfelf  among  the  people. 

Reftraints 
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Reft  rain  ts  by  cuftom  arc  of  three  forts : 

ift,  Such  as  are  for  the  benefit  pf  fomc  particular  perfons, 
who  aqe  alleged  to  ufe  a  trade  for  the  advantage  of  a  community, 
which/are  good.  8  Co.  125.  Cro.  Eliz.  803.  1  Leon,  142.  Mich* 
22  H.  6.  14.    2  Buljt.  195.     1  RoL  Abr.^6it 

2dly,  For  the  benefit  of  a  community  ot  perfons  who  are  not 
alleged,  but  fuppofed  to  ufe  the  trade,  in  order  to  exclude  fo- 
reigner?. Dyer  279.  b.  W.  Jones  i6z.  8  Co.  1 2 1.  11  Co.  52. 
Carter  6$.   114.  held  good. 

3dly,  A  cuftom  may  be  good  to  reftrain  a  trade  in  a  particular 
place,  though  none  are  either  fuppofed  or  alleged  to  ufe  it ;  as  in 
the  cafe  of  Rippon,  Regijler  105,  106. 

Seftraints  of  trade  by  bye  laws,  are  thefe  feveral  ways  : 

1  ft,  To  exclude  foreigners ;  'and  this  is  good,  if  only  to  enforce 
a  precedent  cuftom  by  a  penalty.  Carter  68.  114.  8  Co.  125. 
But  where  there  is  no  precedent  cuftom,  fuch  bye-law  is  void. 

1  Roll.Abr.  364.  Hob.  216.  1  Bulft.  11.  3  Keb.  808.  But  the 
cafe  in  Keble  is  mifreported  ;  for  there  the  defendants  did  not 
plead  a  cuftom  *o  exclude  foreigners,  but  only  generally  to  make 
bye-laws,  which  was  the  ground  of  the  refolution  in  that  cafe. 

.  idly,  AU  bye-laws  made  to  cramp  trade  in  general,  are  void. 
Moor  576.    2  Infl.  47.     1  Bulft.  1 1. -**■*■*'  • 

3dly,  Bye-laws  made  to  reftrain  trade,  in  order  to  the  better 
government  and  regulation  of  it,  are  good  in  fome  cafes,  (viz.) 
if  they  are  for  the  benefit  of  the  place,  and  to  avoid  public  in- 
conveniences, nuifances,  &c,  or  for  the  advantage  of  the  trade, 
and  improvement  of  the  commodity.     Sid.   284.    Raym.  288* 

2  Keb.  27.  873.  and  5  Co.  62.  b.f  which  laft  is  upon  the  bye- law 
for  bringing  all  broad- cloth  to  Blackwall  hall,  there  to  be  viewed 
and  marked ;  and  to  pay  a  penny  per  piece  for,  marking.  This 
was  held  a  reafonable  bye-law  ;  and,  indeed,  it  feems  to  be  only 
fixing  of  the  market :  for  one  end  of  all  markets  is,  that  the  com- 
modity  may  be  viewed ;  but  then  they  muft  not  make  people  pay 
unreafonably  for  the  liberty  of  trading  there. 

In  2  Keb.  309.  the  cafe  is  upon  a  bye-law,  for  reft  raining  filk- 
throwfters  from  ufing  more  than  fuch  a  certain  number  of 
fpindles ;  and  there  the  bye- law  would  have  been  good,  if  the  rea- 
fons  given  for  it  had  been  true. 

Voluntary  reftraints,  by  agreements  of  the  parties,-are  either, 

jft,  General,  or, 

2dly,  Particular,  as  to  places  or  perfons. 

Hh  3  General 
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General  rcftraints  are  all  void,  whether  by  bond,  covenant,  or 
promife,  &c.  with  or  without  confideration,  and  whether  it  be  of 
the  party's  own  trade  or  not.  Cro.  Joe.  596.  2  Bulfi.  136* 
jUleny  67. 

Particular  reftraints  are  either,,  1  ft,  without  confideration,  all 
which  are  void,  by  what  fort  of  contrad  foever  created.  2  /f.  5. 
5.  Moor,  1 1  <(.  24?.  2  Leon.  210.  Crof  Eliz.  872.  Noy,  98.  Owen 
J43.  2  Kcb.  377.  March  191.  «fc&*w»  2.  (not  well  reported.) 
f  Saund.  155.  *-^*/ 

Or,  2dly,  Particular  reftraints  are  with  confideration. 

Where  a  contra £1  fpr  reftraint  of  trade  appears  to  b4  made  up-, 
pn  a  good  and  adequate  confideration,  fo  as  to  make  it  a  proper 
and  ufeful  cpntraft,  it  is  good.  2  Bulfi.  136.  Rogers  v.  Pony. 
Though  that  cafe  is  wrong  reported,  as  appears  by  the  roll,  which 
J  have  caufed  to  be  fearched,  it  is  B.  R.  Trin.  1 1  Jac.  1.  Rot.  223* 
And  the  refolutions  of  the  judges  were  not  grounded  upon  its 
freing  a  particular  reftraint,  but  upon  its  being  a  particular  re- 
ftraint, with  a  confideration ;  and  the  ftrefs  lies  on  the  words,  as 
the  cafe  is  here,  though,  as  they  (land  in  the  book,  they  do  not 
feem  material.  Noy,  98.  W.  Jones,  13.  Cro.  Jac.  596.  In  that 
pafe,  all  the  reafons  are  clearly  dated,  and,  indeed,  all  the  books* 
whe^  carefully  examined,  feemed  to  concur  in  the  diftin£tion  of 
reftraints  general,  and  reftraints  particular,  and  with  or  without 
confideration,  which  ftand  upon  very  good  foundation.  Volenti 
ponft  injuria ;  a  man  may,  uppn  a  valuable  confideration,  by  his 
pwn  con  fen  t,  and  for  his  own  profit,  give  qver  his  trade,  and  part 
with  it  to  another  in  a  particular  place. 

Palm.  172.  Bragg  v.  Stanner.  The  entering  upon  the  trade, 
and  not  whether  the  right  of  a&ion  accrued  by  bond,  promife,  or 
covenant,  was  the  confideration  in  that  cafe. 

Vide  March's  Rep.  77,  but  more  particularly  Alleris,  6j.9  where 
there  is  a  very  remarkable  cafe,  which  lays  down  this  diftin&ion, 
and  puts  it  upon  the  confideration  and  reafon  of  the  thing. 

Secondly,  I  come  now  to  make  fome  obfervations  that  may  be 
pfeful  in  the  underftanding  of  thefe  cafes  •,  and  they  are, 

1  ft,  That  to  obtain  the  fole  exercife  of  any  known  trade  through* 
put  England,  it  is  a  complete  monopoly,  and  againft  die  policy  of 
the  law* 

3  l  adly, 


Chap.  XVI.  ]    Of  Agreements  in  Restraint  of  Trade.    47 1 

idly,  That  when  reftrained  to  particular  places  ot  perfons, 
(if  lawfully  and  fairly  obtained,)  the  fame  is  not  a  monopoly. 

3dly,  That  fince  thcfe  restraints  may.  be  by  cuftom,  and  cuftom 
mud  have  a  good  foundation,  therefore  the  thing  is  not  abfolutdy 
and  in  itfelf  unlawful  • 

4thly,  That  it  is  lawful,  upon  good  confederation,  for  a  man 
to  part  with  his  trade. 

5thly,  That  fince  a&ions  upon  the  cafe  ate  a&ions  injuriarum, 
it  has  been  always  held,  that  fuch  a&ions  will  lie  for  a  man's  ufing 
a  trade  contrary  to  cuftom,  or  his  own  agreement ;  for  there  he 
yfesit  injurioufly. 

6thly,  That  where  the  law  allows  a  restraint  of  trade,  it  is  not 
unlawful  to  inforce  it  with  a  penalty. 

7thly,  That  no  man  can  contraft  not  to  ufe  his  trade  at  all. 
'  Sthly,  That  a  particular  reftraint  is  not  good,  without  juft  rea- 
fon  and  confederation. 

Thirdly,  I  propofed  to  give  the  reafons  of  the  differences 
which  ,w$.  find  in  the  cafes  :  and  this  I  will  do, 
ift,  With  refpett  to  involuntary  reftraints ;  and, 
2dly,  With  regard  to  fuch  reftraints  as  are  voluntary. 
As  to  involuntary  reftraints,  the   fir  ft   reafon  why  fuch  of 
thcfe  as  are  created  by  grants  and  charters  from  the  crown  and 
bye -laws,  generally  are  void,  is  drawn  from  the  encouragement 
which  the  law  gives  to  trade  and  honeft  induftry,  and  that  they 
are  contrary  to  the  liberty  of  the  fubje&. 

2dly,  Another  reafon  is  drawn  from  Magna  Charta,  which  is 
infringed  by  thefe  ads  of  power.    That  ftatute  fays,  nullus  liber 
homo%  &c.  diffeifetUTf  de  libero  tenemenio  vel  liber  tat ibust  vel  liberis  * 
cotifuetu&inibus,  fuv,  &c,  and  thefe  wotds  have  been  always  taken 
to  extend  to  freedom  of  trade. 

But  none  of  the  cafes  of  cuftoms,  bye-laws  to  inforce  thefe  cuf- 
toms,  and  patents  for  the  fole  ufe  of  a  new-invented  art,  are  with- 
in any  of  thefe  reafons  :  for  here  no  man  is  abridged  of  his  li. 
beriy,  or  difieifed  of  his  freehold  :  a  cuftom  is  lex  loci :  and  fa. 
feigners  have  no  pretetifton  of  right  in  a  particular  fociety,  ex- 
empt from  the  laws  of  that  fociety;  and,  as  to  new  invented 
arts,  nobody  can  be  faid  to  have  a  right  to  that  which  was  not  m 
being  before  \  and  therefore  it  is  but  a  reafonable  reward  to  inge- 
nuity and  uncommon  induftry.  I  (hail  (how  the  reafon  of  thq 
differences  in  the  cafes  of  voluntary  reftraint : 

HI14  jf^ 
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I  ft,  Negatively. 

2dly,  Affirmatively. 

ift,  Negatively.  The  true  reafon  of  the  difallowance  of  thefe  in 
any  cafe,  is  never  drawn  from  Magna  Charta  s  for  a  man  may 
voluntarily,  and  by  his  own  a&,  put  himfelf  out  of  the  pofleffion 
pf  his  freehold  ;  he  may  fell  it,  or  give  it  away  at  his  pleaiure. 

2dly,  Neither  is  it  a  reafon  againft  them,  that  they  are  cbn- 
trary  to  the  liberty  of  the  fubje& :  for  a  man  may,  by  his  own 
confent,  for  a  valuable  confideration,  part  with  his  liberty  ;  as  in 
the  cafe  of  a  covenant  not  to  ere&  a  mill  upon  his  own  lands.  ' 
J.  Jonest  13.  Mich.  4  Ed.  3.  57.  And  when  any  of  thefe  aTe 
at  any  time  mentioned  as  reafons,  upon  the  head  of  voluntary 
reftraints,  they  are  to  be  taken  only  as  general  ihftances  of  the 
favour  and  indulgence  of  the  law  to  trade  and  induftry. 

3dly,  It  is  not  a  reafon  againft  them,  that  they  are  againft  law, 
I  mean  in  a  proper  fenfe ;  for  in  an  improper  fenfe  they  are. 

All  the  inftances  of  conditions  againft  law  in  a  proper  fenfe, 
are  reducible  under  one  of  thefe  heads  : 

l  ft,  Either  to  do  fomething  that  is  malum  in  fe9  or  malum  pro- 
hibitum*    1  In/}.  206. 

2dly,  To  omit  the  doing  of  fomething  that  is  a  duty.  Palm. 
172.    Hob.  12.    Norton  v.  Sims. 

3dly,  To  encourage  fuch  crimes  and  omiffions.  Fitzberb.  tit. 
'Obligation.     13  Bro.  tit.  Obligation*  34.    Dyer  1 18. 

Such  conditions  as  thefe,  the  law  will  always,  and  without  any 
regard  to  circumftances,  defeat ;  being  concerned  to  remove  all 
temptations  and  inducements  to  thofe  crimes :  and  therefore,  as 
in  1  Infi.  206.  a  feoffment  (hall  be  abfolute  for  an  unlawful  con* 
dition,  and  a  bond  void.     But  from  hence  I  would  infer,  ' 

1  ft,  That  where  there  may  be  a  way  found  out  to  perform  the 
condition,  without  a  breach  of  the  law,  it  ftiall  be  good.  Hob.  12. 
Cro.  Car.  22.  Perk.  228. 

2dly,  That  all  things  prohibited  by  law  may  be  reftrained  by 
condition  ;  and  therefore,  thefe  particular  reftraints  of  trade  not 
being  againft  law,  in  a  proper  fenfe,  as  being  neither  mala  infe% 
nor  mala  prohibit  a  ^  and  the  law  allowing  them  in  fome  inftances, 
as  in  thofe  of  cuftoms  and  affumpftts,  they  may  be  reftraured  by 
condition. 

2dly,  Affirmatively.  The  true  reafons  of  the  diftineHon  upon 
which  the  judgments  in  thefe  cafes  of  voluntary  reftraints  axe 

founded* 
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founded,  are,  id,  the  mifchief  which  may  aiife  from  them, 
1  ft,  to  the  party,  by  the  lofs  of  his  livelihood,  and  the  fubfiftence 
of  his  family ;  2dly,  to  the  public,  by  depriving  it  of  an  ufeful 
member. 

Another  reafon  is,  the  great  abufes  thefe  voluntary  reftraints 
are  liable  to ;  as,  for  ihftance,  from  corporations,  who  are  per- 
petually labouring  for  exclufive  advantages  in  trade,  and  to  re- 
duce it  into  as  few  hands  as  poflible  }  as  like  wife  from  mafters, 
who  are  apt  to  give  their  apprentices  much  vexation  on  this  ac- 
count, and  to  ufe  many  indirect  practices  to  procure  fuch  bonds 
from  them,  left  t  ley  {hould  prejudice  them  in  their  cuftom, 
when  they  come  to  fet  up  for  themfclves. 

3<lly,  Becaufe,  in  a  great  many  inftances,  they  can  be  of  no  ufe 
to  the  obligee ;  which  holds  in  all  cafes  of  general  reftraint 
throughout  England:  for  what  does  it  fignify  to  a  tradefman  in 
London  waat  another  does  at  Newcaftie  ?  And  furely  it  would  be 
unreasonable  to  fix  a  certain  lofs  on  one  fide,  without  any  benefit 
to  the  other.  The  Roman  law  would  not  inforce  fuch  contrails 
by  an  a£lion.     See  Puff.  Lib.  5.  r.  2.  feft.  3.    21  //.  7.  20. 

4thly,  The  fourth  reafon  is  in  favour  of  thefe  contra&s,  and 
is,  that  there  may  happen  inftances  wherein  they  may  be  ufeful 
and  beneficial  \  as  to  prevent  a  town  from  being  over  (locked  with 
any  particular  trade  \  or  in  cafe  of  an  old  man,  who,  findipg  him* 
felf  under  fuch  circumftances,  either  of  body  or  mind,  as  that  he 
is  likely  to  be  a  lofer  by  continuing  his  trade,  in  this  cale  it  will 
be  better  for  him  to  part  with  it  for  a  confederation,  that  by 
felling  his  cuftom,  he  may  procure  to  himfelf  a  livelihood,  which 
he  might  probably  have  loft  by  trading  longer. 

jthly,  The  law  is  not  fo  unreafonable  as  to  fet  afide  a  man's 
own  agreement  for  fear  of  an  uncertain  injury  to  him ;  and  fix 
a  certain  damage  upon  another,  as  it  mud  do,  if  contra£ts  with  a 
confideration  were  made  void.  Barrow  v.  Wood%  March  Rep.  j*]* 
Mich.  7  Ed.  3.  65.    At/en,  67.    8  Co.  1 21. 

But  here  it  may  be  made  a  queftion,  that  fuppofe  it  does  jiot 
appear  whether  or  no  the  contrail  be  made  Upon  good  confider- 
ation, or  be  merely  injurious  and  oppreffive,  what  (hall  be  done 
in  this  cafe  ?  I  do  not  fee  why  that  (hould  not  be  mown  by 
pleading ;  though  certainly  the  law  might  be  fettled  either  way 
without  prejudice ;  but  as  it  now  (lands,  the  rule  is,  that  wherever 
fuch  contrad  fiat  indiffcrtnttr%  and,  for  ought  appears,  may  be 

either 
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either  good  or  bad,  the  law  prefumes  it,  prhnd  facie,  to  be  bad, 
and  that  for  thefe  reafons : 

ift,  In  favour  oi  trade  andhoneft  induftry. 

odly,  For  that  there  plainly  appears  a  mifchief,  but  the  bene* 
ft,  (if  any)  can  only  be  prefumed ;  and  in  that  cafe  the  pus* 
fumptive  benefit  {hall  be  overborne  by  the  apparent  mifchief. 

jdly,  For  that  the  mifchief,  as  I  have  (hown  before,  is  not  only 
private  but  public. 

4thly,  There  is  a  fort  of  prefumption,  that  it  is  not  of  any  be- 
nefit to  the  obligee  himfelf;  becaufe  it  being  a  general  mifchief 
to  the  public,  every  body  is  afFe&ed  thereby ;  for  it  is  to  be  ob- 
ferved,  that  though  it  be  not  fliown  to  be  the  party's  trade  or 
livelihood,  or  that  he  had  no  eftate  to  fubfift  on,  yet  all  the  books 
condemn  thofe  bonds  on  that  reafon,  (viz.)  as  taking  away  the 
obligor's  livelihood,  which  proves  that  the  law  prefumes  it  \  and 
this  prefumption  anfwers  all  the  difficulties  that  are  to  be  found  in 
the  books. 

As,  i  ft,  That  all  contrails,  where  there  is  a  bare  reflraint  of 
trade,  and  no  more,  mud  be  Void ;  but  this  taking  place  only 
where  the  confideration  is  not  (hown,  can  be  no  reafon  why,  in 
tales  where  the  fpeciai  matter  appears,  fo  as  to  make  it  a  reafon* 
ible  and  ufeful  contrail,  it  ihould  not  be  good ;  for  there  the  pre- 
emption is  excluded  ;  and  therefore  the  courts  of  juftice  will  in- 
force  thefe  latter  contrails,  but  not  the  former. 

idly,  It  anfwers  the  objedions,  that  a  bond  does  hjot  want  a 
confideration,  but  is  a  perfect  contrail  without  it  ]  for  the  law 
allows  no  ailion  on  a  pudum  pacJunt,  but  every  contrail  muft  have 
a  confideration,  either  exprefled,  as  in  afuttijftt,  or  implied,  as  in 
bonds  6r  covenants  $  but  thefe  latter,  though  they  are  pctfed  a* 
to  the  form,  yet  may  be  void  as  to  the  matter ;  as  in  a  covenant  to 
{land  feifed,  which  is  void  without  a  confideration,  though  it  be  a 
compleat  and  perfeil  deed. 

3dly,  It  {hows  why  a  contrail  not  to  trade  in  any  part  of  En£- 
la*J,  though  with  confideration,  is  void ;  fot  there  is  fomething 
more  than  a  prefumption  againft  it ;  becaufe  it  can  never  be  ufeful 
to  any  man   to    teftrain   another  from   trading  in  all  places, 

though  it  may  be  to  reftrain  him  from  trading  in  font,  unlcfis  lie 
intends  a  monopoly,  which  is  a  crime. 

4thly,  This  (hows  why  promifes  in  restraint  of  trade,  have  been 
held  good  j  for  in  thofe  contrails  it  is  always  nectffary  to  fiiow 

the  tonfideration,  fo  that  the  prefumption  of  injury  could   not 

take 
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take  place,  but  it  muft  be  governed  by  tbe  fpecial  matter  (hown. 
And  it  alfo  accounts,  not  only  for  all  the  resolutions,  but  eren  all 
tne  expreifions  that  are  ufed  in  our  books  in  thefe  cafes.  It  at 
leaft  excufes  the  vehemence  of  Judge  Hallf'm  2  H.  5.  fol.  quinto: 
for  fuppofe,  as  that  cafe  feems  to  be,  a  poor  weaver'  having  juft 
met  with  a  great  lofs,  {hould,  in  a'  fit  of  paffion  and  concern,  be 
exclaiming  againft  his  trade,  and  declare  that  he  would  not  follow 
it  any  more,  &c  at  which  inftant  Tome  defigning  fellow  (hould 
work  him  up  to  fuch  a  pitch,  as,  for  a  trifling  matter,  to  give  a 
bond  not  to  work  at  it  again ;  and  afterwards,  when  the  necef- 
Jities  of  his  family,  and  the  cries  of  his  children,  fend  him  to  tbe 
loom,  Ihould  take  advantage  of  the  forfeiture,  and  put  the  bond  ia 
fuit ;  I  muft  own,  I  think  this  fuch  a  piece  of  villwiy,  as  is  hard  to 
find  a  name  for  ;  and  therefore  cannot  but  approve  of  the  indig- 
nation that  judge  expreiTed,  though  not  his  manner  of  expreffiag 
|t.  Surely  it  is  not  fit  that  fuch  unreafonable  mifchievous  con* 
tra£U  (hould  be  countenanced,  much  lefs  executed  by  a  court  of 
juftice. 

As  to  the  general  indefinite  diftin&ion  made  between  bonds 
and  promifes,  fiv  this  cafe,  it  is,  in  plain  words,  this;  that  the 
agreement  itfclf  is  good,  but  when  it  is  reduced  into  the  form  of  a 
bond,  it  immediately  becomes  void,  but  for  what  reafon,  fee 
3  Lev.  241.  Now  a  bond  may  be  confidered  two  ways,  either  as  a 
jfecurity,  or  as  a  compenfation ;  and 

I  ft,  Why  ihould  it  be  void  as  a  fecority?  Can  a  man  be 
bound  too  fad  from  doing  an  injury?  which  I  have  proved  the 
ufing  of  a  trade,  contrary  to  cuftom  or  promife,  to  be. 

2dly,  Why  ihould  it  be  void  as  a  compenfation  ?  Is  \here  any 
reafon  why  parties  of  full  age,  and  capable  of  contra&ing,  may 
not  fettle  the  quantum  of  damages  for  fuch  an  injury  ?  BraEL 
lib.  3.  c.  2.  s.  4. 

It  would  be  very  ftrange  that  the  law  of  England,  that  delights 
fo  much  in  certainty,  (hould  make  a  contract  void  .when  reduced 
to  certainty,  which  was  good  when  loofe  and  uncertain.  .The 
(Cafes  in  March's  Rep.  77.  191.  and  alfo  Show.  2.  are  but  indif- 
ferently reported,  and  not  warranted  by  the  authorities  they  build 
upon. 

x  ft  Objcftion.  In  a  bond,  the  whole  penalty  Is  to  be  recovered  % 
but  in  ajfumpjit  only  the  damages.  But  I  anfwer  that  this  ob- 
jection holds  equally  againft  all  bonds  whatfoever. 

ad 
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ad  Objection.  Another  obje&ion  was,  that  this  is  like  the  cafe 
of  an  infant,  who  may  make  a  promife,  but  not  a  bond  ;  or  that  of 
a  flieriff,  who  cannot  take  a  bond  for  fees.  To  this  I  anfwer,  that 
the  cafe  of  an  infant /lands  on  another  reafon,  (viz.)  a  general  dif- 
ability  to  make  a  deed  ;  but  here  both  parties  are  capable  :  neither 
is  it  the  nature  of  the  bond,  but  merely  the  incapacity  of  the  in- 
fant,  which  makes  a  bond  by  him  void,  fincc  there  a  furety 
would  be  liable  ;  but  it  is  othcrwife  here. 

Alfo  the  cafe  of  a  fheriffis  very  different ;  for  at  common  law 
he  could  take  nothing  for  doing  his  duty,  but  the  ftatute  has 
given  him  certain  fees ;  but  he  can  take  neither  more,  nor  a 
chance  for  more  than  that  allows  him. 

3d  Obje&ion.  It  was  further  obje&ed,  that  a  promife  is  good, 
and  a  bond  void ;  becaufe  the  former  leaves  the  matter  more  at 
large  to  be  tried  by  a  jury ;  but  what  is  there  to  be  tried  by  a 
jury  in  this  cafe  ?  I  anfwer,  firft,  it  is  to  be  tried  whether,  up- 
on conGderation  of  the  circumftances,  the  contract  be  good  or 
not?     And  that  is  matter  of  law,  not  fit  for  a  jury  to  deter-. 

mine. 

2dly,  It  U  to  afcertain  the  damages;  but  cut  bono  (fay  they) 
fhould  that  be  done  ?  Is  it  for  the  benefit  of  the  obligor  ?  Cer- 
tainly it  may  be  neceflary,  on  that  account,  for  thefe  reafon s  : 

j  ft,  A  bond  is  a  more  favourable  contraft  for  him  than  a  pro-r 
mife  ;  for  the  penalty  is  a  re-purchafe  of  his  trade,  afcertained* 
beforehand,  and  on  payment  thereof  he  (hall  have  it  again.     He 
may  rather  chufe  to  be  bound  not, to  do  it,  under  a  penalty,  than 
not  to  do  it  at  all; 

2dly,  However  it  be,  it  is  his  own  aft. 

3dly,  He  can  fuffer  only  by  his  knavery ;  and   furely  courts' 
of  juftice.  are  not  concerned  left  a  man  fhould  pay  too  dear  for 
being  a  knave. 

4thly,  Reftraints  by  cuftom  may  (as  I  have  proved)  be  in- 
forced  with  penalties,  which  are  impofed  without  the  party's  con-' 
fent,  nay  by  the  injured  party,  without  the  concurrence  of  the 
other;  and  if  fo,  then  h  fortiori  he  may  bind  himfelf  by  a  pe«* 
nalty. 

It  may,  perhaps,  be  obje£ked,  that  a  falfe  recital  of  a  confiderv 
ation  in  the  condition,  may  fubjed  a  man  to  an  inconveni- 
ence, which  the  law  fo  much  labours  to  prevent.  But  this  19 
no  more  to  be  prefumed  than  falfe  teftimony,  and,  in  fuch  a  cafe, 

I  (hould 
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I  (hould  think  the  defendant  might  aver  againft  it :  for  though 
the  rule  be,  that  a  man  is  eftopped  from  averring  againft  any 
thing  in  bis  own  deed,  yet  that  is  fuppofing  it  to  be  his  deed  ; 
for  where  it  is  void,  it  is'  otherwife,  as  in  the  cafe  of  an  ufurious 
contract. 

The  application  of  this  to /he  cafe  at  bar  is  very  plain:  here  the 
particular  circum ftances  and  confideration  are  fet  forth,  upon 
which  the  court  is  to  judge,  whether  it  be  a  reafonable  and  ufef  ul 
contract. 

The  plaintiff  took  a  baker's  houfe,  and  the  queftion  is,  whether 
he  or  the  defendant  (hall  have  the  trade  of  this  neighbourhood? 
The  concern  of  ttie  public  is  equal  on  both  fides.  What  makes 
this  the  more  reafonable,  is,  that  the  re  (train  t  is  exa£Uy  propor- 
tioned to  the  confideration,  (viz.)  the  term  of  five  years. 

To  conclude :  In  all  reftraints  of  trade,  where  nothing  more 
appears,  the  law  pre  fumes  them  bad ;  but  if  the  circumftances 
are  fet  forth,  that  prefumption  is  excluded,  and  the  Court  is  to 
judge  of  thofe  circumftances,  and  determine  accordingly  ;  and  if 
upon  them  it  appears  to  be  a  juft  and  honeft  contract,  it  ought  to 
be  maintained. 

For  thefe  reafons  we  are  of  opinion,  that  the  plaintiff  ought  to 
have  judgment. 

The  principle  of  this  cafe  was  afterwards  recognized  and  adopted 
in  the  cafe  of  Che/man  and  Elizabeth  his  wife,  v.  Nainby  in  error,  (£) 
which  was  an  a&ion  brought  by  the  defendant  in  error  againft 
the  plaintiff  in  error  in  EaJlerTerm  1725,  in  the  Court  of  Com- 
mon Pleas  on  a  bond  dated  the  5th  of  Oftober  172 1,  for  100/.  en- 
tered into  by  Elizabeth^  when  unmarried,  to  the  defendant.  To  this 
aftion  the  plaintiffs  pleaded,  and  fet  forth  the  condition  of  the  bond 
which  was  in  the  words  following,  viz.  "  Whereas  the  above 
w  named  Margery  Nainby,  at  the  fpecial  inftance  and  requeft  of 
u  the  above  bounden  Elizabeth  Vickers%  is  to  take  her  the  faid  Eli* 
««  bgth  Vichrsy  for  her  hired  fervant,  to  attend  in  her  (hop,  and 
"  to  infpe&  her  cuftomers  there,  and  to  (how  her  goods,  and 
"  further  to  (land  by  and  affift  her  the  faid  Margery  in  her 
"  faid  trade  and  bufinefs  of  a  linen-draper,  whereby  it  ip  pre- 
"  fumed  the  faid  Elizabeth,  if  (lie  continues  any  length  of  time 
"  in  the  faid  fervice  of  the  faid  Margery,  may  become  a  perfeft 
"  and  knowing  perfon  in  the  faid  trade    and  myftery.     And 

{b)  1  Bro.  P.  C,  234.     2  Stra.  739.     2  Lord  Raym.  K456.  &  C. 

€t  whereas 
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»*  whereas  the  faid  Margery  Nainby,  confents  to  hire  and  take 
«*  her  the  faid  Elizabeth  Vtckers%  upon  and  in  conGderarion  only, 
*'  upon  the  exprefs  promife  and  agreement  of  the  faid  Elizabeth, ' 
"  that  (he  fliall  not,  not  will,  at  any  time,  after  (he  (hall  have 
"  left  the  fervice  of  her  the  faid  Margery,  fet  up  or  exereife 
«  the  faid  trade  or  myftery,  of  a  linen-draper,  either  by  herfelf, 
•«  or  by  any  other  perfon  or  perfons  in   truft  for  h<r,  or  for 

*  her  ufe,  either  dire&ly  or  iiidire£tly9  in  any  (hop,  room  or 

•'  place,  within  the /pace  of  half  a  mile  of  the  now  dwelling  houfe  of 

««  the  faid  Margery  Nainby  t  fituate  in   Drury  Lane,   or  of  any 

"  other  boufe  that  (he  the  faid  Margery  Nainby,  her  executors 

"  or  adminiftrators,  (hall  think  proper  to  remove  to,  in  orq*er  to 

*'  carry  on  the  faid  trade  of  a  linen-draper ;  nor  (hall  (he,  the  faid 

u  Elizabeth^  within  the  fame  /pace  of  half  a  mile,  dire£Uy  or  indi- 

••  redly,  be  concerned  in,  or  aflift  or  inftruft  any  other  perfon 

44  or  perfons  in  the  managing  and  carrying  on  the  faid  trade,  un- 

"  der  colour  or  pretence   of  being  a  fervant  to  fuch  perfon  or 

••  perfons,  or   under  any  other   colour  or  pretence  whatever. 

"  Which  (aid  exprefs  promife  and  agreement,  joined  with  the 

"  good  chara&er  and  opinion  that  (he  the  faid  Margery  hath  of  * 

«•  the  integrity  and  honefty  of  her  the  faid  Elizabeth,  is  the  Cole 

u  confideration  and  inducement  that  has  obliged  the  faid  Mar- 

u  gery  to  take  the  faid  Elizabeth  into  her  fervice  for  the  fpace  of 

«  three  years.     Now  the  condition  of  the  above  obligation  is 

€€  fuch,  that  if  the  faid  Elizabeth  Aiders  (hall  a&  contrary  to  and 

*'  in  breach  of  the  above  recited  promife  and  agreement,  accord* 

«*  ing  to  the  true  intent,  and  meaning  thereof,  or  of  any  part  there- 

"  of;  that  then  and  in  fuch  cafe,  the  faid  Elizabeth  Viclers,  her 

"  executors  and  adminhrators,  (hall  thereupon  pay,  or  caufe  to 

if  be  paid  unto  the  faid  Margery  Nainby  t  her  executors,  adminiftra- 

"  tors,  and  affigns,  the  full  and  juft  fum  of  ioo/.  of  good  and 

M  lawful  money  of  Great  Britain  without  fraud  or  further  delay, 

"  the  (aid  fum  of  ioo/.  being  the  confideration  money  which  is 

••  computed  the  faid  Margery  Nainby  might  reafonably  expect 

u  with  an  apprentice  to  the  faid  trade  ;  that  then  this  obligation 

"  to  be  void*  otherwife  to  be  and  remain  in  full  force  and  virtue 

"  in  law."     And  then  the  plaintiffs  pleaded,  that  the  faid  Eliza* 

bfth  continued  in  the  fervice  of  the  faid  Margery  Nainby  to  the 

a 8th  of  April  1724,  and  then  departed,  and  left  the  faid  fervice; 

and  that  the  faid  Margery  continued  to  refide  and  exereife  her 

trade  to  her  faid  dwelling  houfe  in  Drury  Lane,  frem  the  time  of 

•  making 
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making  the  laid  bond,  to  the  day  of  fuing  oat  the  original  writ; 
and  that  (he  the  faid  Elizabeth,  wiikin  the  /pace  of  half  a  mile  from 
the  faid  dweJling-bot*Ji  of 'the /aid  Margery,  at  any  time' after  the 
departure  of  the  faid  Elizabeth  from  the  fervice  of  the  faid  Mar-  ' 
gery,  dire&ly,  o,r  indireQly,  was  not  concerned  in  or  aflifted,  or 
inftru&ed  any  perfon  or  perfons  whatfoever  in  managing  or  cxer* 
cifing  tjie  trade  aforefaid,  under  colour  or  pretence  of  being  a  Cuv 
vant  to  fuch  perfon  or  perfons*  or  under  any  other  colour  or  pre* 
tence  whatfoever.  And  further,  that  (he  the  faid  Elizabeth,  at  any 
time  after  her  departure  from  the  fervice  of  the  faid  Margery,  did 
not  ufe  or  exercife  the  faid  art  or  trade,  either  by  hcrfelf,  or  any 
qther  perfop  ?r  perfons  in  truft  for  her,  or  for  Her  ufe,  either  di- 
rectly, or  indireQlyf  ifl  any  (hop,  room,  or  place,  within  the /pace 
^f  half  a  mile  from  the  dwelling^hou/e  of the  faid  Margery. 

Tq  this  plea,  the  defendant  Nainby  replied,  that  the  faid  Eli- 
zabeth, from  the  time  of  making  the  faid  bond,  continued  and  re- 
mained, in  the  fervice  aforefaid,  and  from  thence  departed  and 
left  her  faid  fervice,  as  the  faid  plaintiffs  above  alledged  \  and  that 
the  defendant  Margery  Nainby  continued  to  inhabit,  refide,  and 
exercife  her  trade,  in  manner  as  the  faid  plaintiffs  by  their  plea 
alleged.  But  the  defendant  further  faid,  that  the  faid  Elizabeth 
within  the  /pace  of  half  a  mile  from  the  dwelling  hou/e  of  the  faid 
Margery,  in  the  faid  plea  above  mentioned,  and  within  nine 
months  after  the  departure  of  the  faid  Elizabeth  from  the  fervice 
aforefaid,  did  affift  and  inftru&  a  certain  perfon,  viz.  the  (aid 
David  Che/man,  in  managing  and  exercifing  the  trade  aforefaid,  in 
the  condition  abovementioned,  againft  the  tenor  of  the  faid  condi- 
tion, t9  wit  in  Drury  Lane  in  the  parifh  of  St.  Giles  in  the  Fields. 
And  on  this  iffue  was  joined. 

At  the  fittings  after  Eafler  Term  1 725,  the  caufe  was  tried  be* 
fore  the  Lord  Chief  Juftice  King,  when  upon  full  evidence  given, 
and  after  a  full  defence  made,  a  verdid  was  found  for  the  plaintiff 
in  th*t  aftion. 

Iq  Trinity  Term  following,  the  defendants  moved  the  Court  of 
Common  Pleas  in  arreft  of  judgment ;  under  pretence,  that  thf 
bond  was  void  in  law :  but  upon  hearing  counfel  on  both  (ides 
the  court  unanimoufly  gave  judgment  for  the  faid  Margery 
Nainby  \  and  judgment  was  accordingly  figned  and  entered  up 
of  record. 

The  defendants  therefore  brought  a  writ  of  error  in  the  King's 
Bench,  and  upon  argument  in  Hilary  term  1726,  the  judgment 

was 
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was  ^ffitmcd,  byjhe  unanimous  opinion*  of  all  the  judges  of  that 
court.  Whereupon  they  b  ought  a  writ  of  error  in  Parliament % 
to  reverfe  both  thefe  judgments,  and  to  that  end  it  was  infilled  on 
behalf  of  the  plaintiffs  in  error,  that  the  bond  was  void  in  law; 
being  a  reftrainf  of  the  plaintiff  Elizabeth  in  her  trade,  either  as 
miitrefs  or  fcrvant;  and  that  not  only  within  the  fpace  of  half  a 
mile  from  the  dwelling  houfe  of  the  defendant,  but  of  any  other 
houfe,  which  (he,  her  executors,  or  adminiftrators  (hould  think 
fit  to  remove  to,  at  any  time,  after  the  plaintiff  Elizabeth*  (hould 
have  left  her*  fervice,  by  which  might  be  meant  any  part  of  Eng- 
land* or  any  tine  during  the  plaintiff's  life.  That  it  would  be  of 
dangerous  confequence  to  allow  mailers  or  miftreffes  to  exaft  or 
take  fuch  bonds  from  their  fervants ;  and  in  this  particular  cafe, 
the  breach  was  for  affifting  her  hufband,  which,  confidering  the 
fubje&ion  of  the  wife  to  the  hufband,  and  which  could  not  well 
be  avoided,  made  the  profecution  x>n  this  bond  the  more  unrea- 
fonable. 

On  the  other  fide  it  was  contended,  that  contracts  entered  into 
between  two  perfons  to  reftrain  one  of  .them  from  fettmg  up  or 
cxercifing  a  particular  trade  or  employment  within  a  certain  limited 
diftricl,  and  for  a  valuable  confideration,  were  valid  in  law,  and 
had  been  fole^nly  adjudged  to  be  fo.  And  therefore  it  was  hoped, 
that  the  judgments  would  be  affirmed  with  cofts. 

Accordingly,  after  hearing  counfel  on  this  appeal,  and  the 
unanimous  opinion  of  air  the  Judges  having  been  delivered,  upon 
a  point  of  law  to  them  propofed,  'it  was  ordered  and  adjudged, 
that  the  judgment  of  affirmance  given  in  the  court  of  King*r 
Bench,  affirming  the  judgment  given  in  the  Court  of  Common 
Pleas,  (hould  be  affirmed,  uith  40L  cods. 

So,  in  the  cafe  of  Davis  v.  Mafon%  (c)  where  the  condition  of 
the  bond  was  in  confideration  that  the  plaintiff  would  take  the  de- 
fendant as  an  affiflant  in  his  bufinefs  as  a  furgeon,  for  fo  long  a 
time  as  it  (hould  pleafe  the  plaintiff,  the  defendant  agreed  not  to 
praclife  on  his  own  account  for  14  years  within  10  miles  of  the 
place  where  the  plaintiff  lived  ;  the  bond  was  held  good.  ' 

(c)  5  Term  Rep.  if  8.    Vide  Clcrkev.  Comer,  Nordic.  53,  <mj/ Sloman, 
v.  Walter,  1  Bro.  Ch.  C  418.  S.  P. 
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CHAPTER  XVII, 


Of  Agreements  not  to  take  Advantage  if  a  Communication  of 
the  Particulars  of  a  new  Invention,  &c. 


IF  a  pcrfon  defirous  of  being  acquainted  with  the  partictiars  of 
a  new  invention,  promifes,  in  confideration  of  being  infotme4 
thereof  by  the  inventor,  not  to  avail  himfelf  or  take  any  advan- 
tage of  fuch  communication,  he  i§  liable  to  be  fued  on  fuch  pro* 
mife  if  he  afterwards  takes  any  undue  advantage  of  the  comma- 
nicacion  made  to  him. 

.  Thus  in  the  cafe  of  Smith  v.  Dickittfon  (a)  which  was  an  a&ion 
of  ajfumf>fiu  The  declaration  ftated  that  before  the  making  of 
the  promifes,  &c.  the  plaintiff  had  contrived  various,  articles  m 
the  bufinefs  of  a  fadler,  which  he  fully  conceived  to  be  new  and 
valuable  improvements ;  and  in  particular  he  had  before  then  in- 
vented a  certain  fpring  apparatus  for  girthing  faddles,  and  at  the 
time  of  the  making  the  promifes,  &c.  the  plaintiff  was  defirous 
of  obtaining  his  Majefty's  letters  patent,  for  the  fole  ufe  and  be- 
nefit of  the  faid  invention  for  a  certain  term  to  be  fpecified  in  the 
faid  letters  patent,  of  which  the  defendant  had  notice,  and  where- 
as the  defendant  was  defirous  of  being  made  acquainted  with  the 
nature  of  the  faid  invention ;  in  confideration  of  the  premifes,  and 
alfq  in  confideration  that  the  plaintiff*  would  communicate  the  na- 
ture of  the  invention  to  the  defendant,  the  defendant  undertook 
that  he  would  not  avail  himfelf  or  take  any  advantage  of  fuch 
communication  under  the  penalty  of  1000A  It  then  averred,  that 
the  plaintiff  confiding  in  the  defendant's  promife,  did  communi- 
cate to  him  the  nature  of  the  faid  invention,  but  that  the  defendant 
not  regarding,  &c.  but  intending  to  injure  the  plaintiff  wrong- 
fully! Sec*  difclofed  and  made  known  the  nature  of  the  faid  in- 
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mention,  and  obtained  his  majefty's  letters  patent  for  the  fole  ufo 
tad  benefit  of  the  faid  invention  for  the  term  of  14  years,  as  being 
the  invention  of  him  the  defendant,  and  thereby  availed  himfelf 
tad  took  an  undue  advantage  of  the  communication  made  to  him 
asaforefaid :  whereby  the  defendant  became  liable  to  pay  1000/. 
according  to  his  agreement  j  yet  that  the  defendant  had  not 
g>aidj  &c. 

The  fecond  count  was  the  fame  as  the  firft,  with  the  addition 
of  an  allegation  that  the  plaintiff  fuftained  fpecial  damage  by  be* 
ing  prevented  from  taking  out  letters  patent  in  his  own  name,  and 
thereby  loft  great  profit.  * 

■  The  caufe  was  tried  before  Lord  Alvanleyt  Ch.  J.  when  it  wast 
proved,  that  the  plaintiff  having  invented  the  fpring  apparatus* 
the  defendant  called  upon  him,  and  expreffed  himfelf  extremely 
defirous  to  be  informed  of  the  nature  of  the  invention  ;  that  the 
plaintiff  communicated  the  invention  to  the  defendant  upon  hiq 
figning  the  following  agreement :  "  Thomas  Smith,  of  No.  x  19* 
New  Bond  Street)  fadler,  having  contrived  various  articles  in  the 
above  branch,  be  fully  conceives  to  be  new  and  valuable  improve- 
-  ments,  Mr.  Robert  Dickenfin  f  of  No.  55,  Long  Acre%  being  defirou$ 
of  being  made  acquainted  with  one  of  the  above  mentioned 
improvements,  which  Mr,  D.  fully  comprehends  under  (he  title 
,  fpring  apparatus  to  anfwer  or  produce  the  fame  effeft  as  thofe 
for  which  Mr.  Robert  Dickenfin  has  already  obtained  the  Kings 
patent,  he,  Robert  Dickenfin  doth  hereby  promife  and  bind 
himfelf  not  to  avail  himfelf  or  take  any  advantage  of  fuel* 
communication  under  the  penalty  of  breach  of  honour  ao4 
1000/."  That  the  defendant  immediately  on  getting  tljis  infor- 
fnation,  entered  a  caveat  againft  any  perfon  but  himfelf  taking  out 
a  patent  for  the  above  invention,  and  (hprtly*  after  took  out  a 
patent  for  it  in  his  own  name,  though  it  had  been  agreed  between 
him  and  the  plaintiff,  that  they  (hould  jointly  (hare  the  profits  of 
the  invention,  but  the  patent  (hould  be  taken  out  in  the  name  of 
the  plaintiff.  That  the  defendant  being  unable  to  make  out  a 
Specification  in  order  to  maintain  his  patent,  obtained  another  in- 
terview at  a  houfe  in  Sobo  Square  with  the  plaintiff,  at  which  it 
was  agreed  that  they  (hould  be  jointly  concerned  in  the  invention, 
the  plaintiff  being  employed  to  make  all  the  faddles ;  and  that  the 
patent  which  had  been  taken  out  in  the  name  of  the  defendant, 
{hould.  continue  in  his  name.  That  upon  the  faith  of  this  agree- 
I  inept  the  plaintiff  affifted  in  nuking  out  the  fpecification,  ^hicfe 

wa% 
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was  duly  enrolled.  That  the  plaintiff  (bottly  after  finding  the 
defendant  was  ufing  the  patent  for  his  own  benefit  folely,  wrote 
to  him  upon  the  fubjeft,  and  received  from  him  the  following 
anfwer, :  "  Sir,  I  am  unconfcious  of  any  contraft  at  prefent  be* 
tween  us,  nor  can  Mr,  N.  or  Mr.  F.  (two  perfons  who  had  been 
at  the  interview,  when  the  fpecification  was  drawn  out)  help  me 
to  the  recolle&ion  of  any,  although  you  refer  me  to  them  for  that 
.  purpofe.  The  two  inventions  for  which  I  have  obtained  patents 
are  my  own  inventions.  Priot  to  my  giving  you  a  paper  not  to 
pra&ife  any  invention  you  might  communicate,  I  had  depofited  a 
drawing  in  the  hands  of  a  friend,  and  had  a  workman  a&ually 
employed  in  making  the  article  for  which  my  laft  patent  is  ob- 
tained, and  this  drawing  was  depofited  for  the  purpofe  of  proving^ 
jhould  it  be  neceffary,  what  my  defign  and  invention  confided  of 
prior  to  any.  communication  from  you,  left  even  if  it  (hould  be 
the  fame,  I  might  (till  go  on  to  obtain  my  patent.  How  far  your 
invention  refemhled.  mine  is  of  no  confequence.  I  went  on  with 
sny  own,  your  communication  had  in  it  nothing  new,  therefore  I 
do  not  confider  myfelf  as  ufing  "your  invention  but  my  own." 
Upon  this  cafe  it  was  obje&ed  by  the  counfel  for  the  defendant 
that  the  gravamen  laid  in  the  declaration  did  not  correfpond  with 
that  which  was  in  evidence  before  the  jury ;  but  his  Lordfhip 
refufed  to  nonfuit  the  plaintiff;  and  the  jury  found  a  verdifk  for 
the  plaintiff  for  300/.  the  defendant  agreeing  to  affign  the  patent 
to  the  plaintiff  for  the  remainder  of  the  term  at  the  defendant's 
own  expence.  The  plaintiff  was  to  be  at  liberty  to  enter  a  ver- 
di£t  for  1000/.  if  the  court  (hould  be  opinion  that  the  fum  of 
j  cod/,  mentioned  in  the  agreement  was  in  the  nature  of  liquidated 
damages,  and  not  a  penalty ;  and  if  the  court  (hould  be  of  opinion 
that  the  defendant  had  not  taken  an  undue  advantage  of  the 
plaintiff,  a  nonfuit  was  to  be  entered. 

The  cafe  afterwards  came  before  the  court  of  Common  Pleas* 
and  they  exprcflcd  themfelves  clearly  of  opinion  that  the  vford 
"  penaltf*  ufed  in  the  agreement  effedually  prevented  them  fro 
confidering  the  fum  mentioned  as  liquidated  damages ;  and  upo 
the  other  point  they  determined  in  favour  of  the  plaintiff. 

Lord  J  Ivan  ley  >  C.  Jf  faid  5  «  This  is  an  a&ion  for  the  breach 
of  an  agreement  $  and  the  queftions  arc,  firft,  whether  the  evi- 
dence proved  that  the  defendant  took  any  undue  advantage  of  the 
communication  made  to  him  by  the  plaintiff;  andfecondly,  whe- 
ther the  advantage  taken  by  the  defendant,  fuppofing  it  to  be  an 
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undue  advantage  corresponds  with  the  breach  laid  in  the  declara- 
tion ?  It  appears  that  the  defendant  came  to  the  plaintiff  in  order 
to  obtain  a  knowledge  of  his  invention,  and  was  extremely 
anxious  that  fome  terms  fhould  be  entered  into  between  them, 
and  at  the  fame  time  he  agreed  not  to  take  any  undue  advan- 
tage of  the  communication  made.  It  was  then  underftood  that 
the  patent  was  to  be  taken  out  in  the  name  of  the  plaintiff.  Let 
us  fee  then  what  was  the  firft  ufe  which  the  defendant  made  of 
his  knowledge,  there  being  at  that  time  no  contraA  in  exiftence 
between  them  refpeding  any  participation  of  profit  in  the  inven- 
tion. He  immediately  enters  a  caveat  to  prevent  any  other  perfon 
but  himfelf  from  taking  out  the  patent.  This  was  an  improper 
ufe  made  of  the  difcovery,  upon  which  the  plaintiff  might  have 
brought  an  adion,  though  it  is  uncertain  what  damages  he  could 
have  recovered.  The  defendant  then  obtains  a  patent  in  his  own 
name,  but  being  unable  to  make  out  the  fpecification,  he  tempts 
the  plaihtiff  under  pretence  of  offering  him  certain  advantages 
to  complete  the  difcovery.  This  was  only  a  continuation  of 
the  fame  fraud ;  for  as  foon  as  he  has  made  out  his  fpecifica- 
tion from  the  information  afforded  him  by  the  plaintiff,  he  refufes 
to  execute  any  articles  of  partnerlhip,  alleging  that  he  had  ob- 
tained the  patent  upon  a  fpecification  previoufly  depofited  in  the 
hands  of  a  friend.  „  It  is  urged  that  the  plaintiff  agreed  to  releafe 
all  breach  of  the  firft  agreement,  not  to  take  any  undue  advan- 
tage of  the  communication,  upon  the  defendant  entering  into  cer~ 
tain  terms,  and  that  the  defendant  is  only  guilty  of  a  breach 
qf  thofe  terms.  Poffibly  thofe  terms  never  were  reduced  into 
writing,  and  yet  the  plaintiff  is  called  upon  to  wave  his  remedy 
on  the  firft  agreement,  without  any  power  of  enforcing  the  ftf- 
Cpnd.  It  does  appear  to  me,  however,  that  although  if  there  had 
been  a  formal  releafe  of  the  remedy  under  the  firft  agreement  he 
muft  have  been  barred,  yet  as  the  patent  was  allowed  to  remain 
in  the  name  of  the  defendant  only,  upon  the  performance  of  cer- 
tain conditions,  the  performance  of  which  has  not  been  fhown, 
the  plaintiff  may  refctrt  to  the  breach  of  the  -firft  agreement,  of 
which  the  defendant  appears,  by  the  evidence,  to  have  been  guilty* 
Indeed,  the  defendant's  letter  to  the  plaintiff  puts  the  queftioa. 
out  of  all  doubt,  for  he  there  infills  upon  the  invention  as  his 
own,  and  repudiates  any  fubfequent  agreement,  and  juftifies  hav- 
ing taken  out  the  patent  in  his  own  name  as  for  an  invention  of 
his  own.  \i  a  man  give  a  bond  for  the  performance  of  covenants* 

ax** 
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and  the  covenants  being  broken,  the  obligee  agrees  not  to  pat  the 
bond  In  fuit  upon  the  undertaking  of  the  obligor  to  do  certain 
things,  and  then  the  obligor  refufes  to  perform  his  undertakings 
can  it  be  faid  that  the  bond  is  gone  ?  Certainly  not.  So  in  this 
cafe,  the  fubfequent  agreement  was  a  conditional  agreement,  and 
as  the  conditions  were  not  performed,  the  a&ion  may  be  main* 
tained  upon  the  original  agreement." 
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CHAPTER  XVIII. 

i 

Of  Wagers. 

ALL  wagers  are  deemed  legal,  except  fuch  as  have  a  tendency 
to  injure  the  chara&er  or  feelings  of  third  perfons,  or  which 
may  excite  to  a  breach  of  the  peace ;  and  except  aifo  fuch  as 
are  contra  boms  mores  >  or  againft  the  rules  of  found  policy  and  mo- 
rality, or  in  violation  of  any  a&  of  parliament :  and  the  winner 
may  recover  the  money,  if  fairiyJoft*  by  an  a&ion  of  affumfjU  on 
mutual  promifes. 

The  cafes  on  this  fubjcft,  fo  far  as  they  relate  to  the  a&ion  of 
*ffumj>fitf  may  be  clafled  in  the  following  order: 

1 .  Of  Wagers  concerning  Third  Perfons. 

2.  .  War  or  Peace. 

~  3.*  1    ■  the  Duties  m  Hops. 

4.  1  ■   the  Event  of  an  Election. 

5.  —————  a  Judicial  Determination. 

6.  —————  Horfe  Races. 

7.  --—-—-——-——-  Foot  Races. 

8.  ■     ,  Games  of  Play  ;  and  of  Money 
won  at  Play. 
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l.  X)f  Wagers  Concerning  Third  Perfotu. 

tKI.  ^^  .»« . *,.  We.  .„ ^  M » 
Vhich  of  their  fathers  fliould  happen  to  die  firft,  is  not  illegal) 
nor  is  it  any  objection  that  the  father  of  one  of  the  young  men 
was  dead  at  the  time  of  laying  the  wager,  provided  it  was  then 
unknown  to  both  the  fons* 

'  Thus,  in  the*  cafe  of  Earl  March  v.  Pigot,  (a)  which  was  an 
a&ion  of  affumpfit  upon  a  wager*  The  caufe  was  tried  before 
Lord  Mansfield ;  and  the  cafe  was  as  follows  :— It  was  a  contra£fc 
made  at  New-market*  and  the  wager  was  originally  propo&d 
^between  young  Mr.  Pigot,  the  prefent  defendant,  and  young  Mr* 
Codrington,  to  run  their  fathers  (to  ufe  the  phrafe  of  that  place,) 
«ach  againft  the  other.  Sir  William  Codrington,  the  father  of  Mr* 
Codrington,  was  then  a  little  turned  of  fifty  ;  Mc  Pigot't  father 
was  upwards  of  feyenty.  Lord  Offbry  computed  the  chances*  ac- 
cording to  the  abovemcntioned.  ages  of  their  refpe&ive  fathers* 
Mr.  Codrington  thought  the  computation  was  made  too  much  in 
his  disfavour  ;  whereupon  Lord  March  agreed  to  ftand  in  Mr* 
Codrington9  s  place ;  and  reciprocal  notes  were  accordingly  given 
between  the  Earl  and  Mr.  Pigot.  Mr.  Pigoti  note  ran  thu*  t 
"  I  promife  to  pay  to  the  Earl  of  March,  five  hundred  guineas* 
41  if  my  father  dies  before  Sir  William  Codrington*  William  Pig** 
«<  The  Earl's  was,  "  I  promife  to  pay  to  Mr.  Pigot,  one  thoufand 
**  fix  .hundred  guineas,  in  cafe  Sir  William  Codrington  does  not 
4*  furvive  Mr.  Pigofs  father.  March"-* -No  mention  was  made, 
at  the  time  of  this  tranfadion,  "about  their  fathers  bemg  then  dfead 
cr  alive  5  but  the  fad  was,  that  Mr.  Pigot's  father  was  then 
a&ually  dead.  He  died  in  Shropjhire,  one  hundred  and  fifty 
miles  from  London,  at  two  o'clock  in  the  morning  of  the  fame  day 
<m  which  this  bet  was  made  at  Nenomariet,  after  dinner.  How* 
ever,  this  fa£k  was  not  at  that  time  at  all  known  to  any  of  the 
parties,  nor  was  there  any  reafpn  for  fufpeAing  that  Mr.  Pigoft 
iather  was  then  dead.    There  was  no  pbje&ipu  made  at  the  trial 

\m)  5  Burr.  1602.  Note,  an  aSton  indebitatus  aflumpfit  wit  not  Jig 
for  money  mn  on  a  wager ;  it  mu/l  bcafacicd  affumpfit  upon  thetonfider* 
fitom  of  mutual promifes.  Fide  3  Saik.  14.  17*$.  £  Mfid.  J38,  12  Mod, 
$9.  %i>  2&  1  XJ.  Rajm.  $9.  Carti.  338, 
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againft  going  into  parol  evidence.    Lord  Mansfield  left  it  to  the 
jury,  who  found  a  verdtft  for  the  plaintiff,  with  525/.  damages. 

Upon  a  motion  for  a  new  trial,  it  was  objected,  that  the  contract 
was  void  i    It  was  without  any  confederation  ;  for  there  was  no 
poflibihty  of  the  defendant's  winning,  (his  father  then  being  ac- 
tually dead,)  and  therefore  he  ought  not  to  lofe.     It  was  a  contraft 
in  foturo,  manifeftly  made  upon  the  fuppofition  of  a  then  future 
contingency.    The  meaning  can't  be  doubted;  and  the  words 
-  fufficiently  ezprefs  that  meaning.     "  If  my  father  dies  before  Sir 
** •  William  Codrington,"  is  equivalent  to  faying,   "  If  my  father 
.  *  fhall  die  before  Sir  William   CodringUn"    But  his  father  was 
« dead  before  he  entered  into  this  con  trad.    But  the  Court  were 

•  of  opinion  that  the  verdift  was  right,  and  therefore  refufed  to 
\  grant  a  new  trial.    And  Lord  Mansfield,  Ch.  J.  faid,  "  The  qoef- 

•  tion  is,  "  what  the  parties  really  meant  ?"    The  material  coo- 
'■  tirtgency  was,*"  whjch  of  thefe  two  young  heirs  fliould  come  to 

Iris  father's  eftate  firft  ?"    It  was  not  known  that  the  father  of 
either  of  them  was  then  dead.    Their  lives,  their  healths,  were 
neither  warranted  nor  accepted.,    Jt  was  equal  to  both  of  them 
whether  both  of  their  fathers  fhould  be  then  fick  or  dead.     All 
the.  circumftances  (how,  that  if  it  had  been  thought  of,  it  would 
not  have  made  any  difFerence.in  the  bet ;  and  there  was  no  reafon 
to  prefome  that  they  would  have  accepted  it.    The  intention  was, 
that  he  who  came  firft  to  his  eftate  fhould  pay  this  fum  of  money 
}  to  the  other,  who  flood  in  need  of  it ;  that  the  event  which  had 
happened  was  in  the  contemplation  of  neither  party.    Both  notes 
.  are  fo  penned,  as  to  be  applied  to  what  was  to  happen :  but  the 
t  nature  of  fuch  a  contraft,  and  the  manifeft  intention  of  the  par- 
ties, fupport  the  verdift  of  thl  jury,  (to  whom  it  was  left,  without 
objeftion,)  "  that  he  who  fucceeded  to  his  eftate  firft,  by  the 
■  death  of  his  father,  fhould  pay  to  the  other,"  without  any  dif- 
.  tin&ion,  whether  the  event  had  or  had  not,  at  that  time,  a&ually 
happened. 

Ajbton>  J.  a  It  was  originally  to  be  a  bet  between  two  young 
heirs  apparent  -,  and  the  material  point  to  be  fettled  was  to  fix 
the  difference  of  the  chances  of  the  furvivorfhip  of  their  fathers. 
The  mere  furvivorfhip  was  the  thing  intended  to  be  betted  upon  ; 
the  jury  were  the  proper  judges  of  the  intention  of  the  bet  5 
and  they  have  determined  what  that  intention  was.    If  it  fiad 
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ftood  Gngly  upon  the  >  defendant's  note,  I  (hou\d  hare  thought 
it  not  to  be  a  good  promife  at  the  time  of  giving  it :  but  taking  the 
evidence  and  all  the  circumftances  together,  it  was  proper  to  be 
left  to  the  jury ;  and  the  jury  taking  the  circumftances  into  con- 
fideration,  (and  it  was  thought  proper  to  take  them  into  confider- 
ation)  have  determined  it.  I  fee  no  ground  for  granting  a  new 
trial." 

So,  a  wager  that  A.  had  purchafed  a  waggon  of  jB.  is  neither 
void  at  common  law,  nor  prohibited  by  flat.  14  Geo.  3.  c.  48.; 
and  an  action  may  be  maintained  upon  it. 

Thus,  in  the  cafe  of  Good  v.  Elliot^  (b)  which  was  alfo  an  aftion 
of  aJfumpftU  The*  firft  count  ftated,  that  there  was  a  difcourfe 
between  the  plaintiff  and  defendant,  concerning  a  waggon,  lately 
belonging  to  David  Coleman  ;  and  the  queftion  was,  whether  one 
Sufannab  Tye  had  or  had  not,  before  a  certain  day,  bought  the 
waggon  ;  that  the  defendant  betted  the  plaintiff  five  guineas  that 
S*  Tye  had,  before  that  time,  bought  the  waggon  ;  and  that  the 
plaintiff  betted  the  defendant  five  guineas  that  S.  Tye  had  not 
before  that  time,  bought  the  waggon  ;  that  the  bet  was  to  be  de- 
cided by  D.  Coleman  and  S.  Tye ;  that  each  depofited  1/.  in  the 
hands  of  one  E.  Heathy  to  be  paid  to  the  plaintiff,  in  cafe 
D.  Coleman  and  &  Tye  (hould  fay  and  determine  that  S.  Tye  had 
not,  before  that  time,  bought  the  waggon,  or  to  the  defendant, 
in  cafe  they  (hould  fay  that  he  had,  &c.  There  were  other 
counts,  laying  the  wager  in  different  forms,  but  in  fubftance  the 
fame.  Plea  1100  ajjfumpfit :  upon  which  a  verdict  was  found  for 
the  plaintiff;  but  a  motion  was  afterwards  made  for  a  rule 
to  (how  caufe  why  the  judgment  (hould  not  be  arretted  upon  two 
grounds,  firft,  that  the  wager  was  void  at  common  law  ?  and,  fc- 
condly,  that  it  was  void  by  the  ftatute  14  Geo.  $.c.  48. 

Three  of  the  judges,  viz.  Kenyon,  Ch.  J.,  AJbhurJl,  and  Grofe. 
were  of  opinion  that  the  wager  was  good  at  common  law,  and  not 
within  the  ftat.  14  Geo.  3.  c.  48.;  but  Buller,  J.  differed  in 
opinion  upon  the  firft  objection,  and  contended  that  the  wager 
was  bad  at  common  law, 

(b)  3  Term  Rep.  693. 
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Bat  a  wager  refpefHng  the  fex  of  a  third  perfon  is  illegal. 
Thus,  in  the  cafe  of  Da  Co/la  v.  Jones,  (m)  which  was  an  a&ioll 
of  ajfumfftt  upon  a  wager  between  the  plaintiff  and  defendant 
lefpe&ing  the  fex  of  Monfieur  le  Chevalier  UEon.  The  declara- 
tion ftated,  that  the  defendant  Qn  the  4th  of  October,  177X9  « 
confederation   that  the  plaintliF  would  then   and  there  pay  him 

Jeventyfive  guineas,  undertook  to  pay  to  the  plaintiff  300/*  in  cafe 
the  Chevalier  (hould,  at  any  time,  prove  to  be  a  female.  The 
caufe  was  tried  before  Lord  Mansfield,  at  Guildhall)  at  the  fitting* 
after  Michaelmas  Term,  1777,  when  the  jury  found  a  verdi£fc  for 
the  plaintiff,  damages  30o/f  But  a  motion  was  afterwards  made 
sit  arreft  of  judgment  upon  two  grounds,  ift,  Becaufe  it  was  a 
wager  upon  a  queftion  tending  to  introduce  indecent  evidence  ; 

.  and  2dly,  becaufe  it  materially  affe&^d  the  intereft  of  a  third  per* 
fim„  The  Court  determined  that  the  wager  was  illegal  \  and  the 
judgment  was  accordingly  arretted. 

Lord  Mansfield,  Ch.  J.  faid:  "This  cafe,  up6rt  the  trial, of 
the  firft  caufe,  made  a  great  noife  all  over  Europe.  And  foon  after- 
wards I  own  I  was  forry  that  the  anfwer  given  to  the  objection* 
nade  at  the  trial,  <  that  it  appeared  on  the  record,9  had  been  fo 
baftily  given  way  to  by  me.  I  was  forry  that  the  nature  of  the 
aflion  had  not  been  more  fully  confidered.  I  was  forry  for  ano- 
ther thing  5  that  the  witneffes  frho  were  fubpoenaed  had  not  been 
told,  they  might  refufe  to  give  evidence  if  they  pleafed.  But  no 
obje&ion  was  made  on  their  behalf  by  the  counfel  for  the  defend* 
ant,  nor  did  any  of  themfp Ives  apply  for  prote&ion,  or  hefitate  to 
anfwer.  I  have  fince  heard  that  many  of  them  were  confidential 
perfpns,  fervants,  and  others  employed  in  the  way  of  their  pro*. 
feOion  and  bufinefs.  Had  any  of  them  demurred  it  would  have 
opened  the  nature  of  the  a&ion.  That  two  men,  by  laying  a 
wager  concerning  a  third  perfon,  might  compel  his  phyficians, 
relations,  and  fervants  to  difclof?  what  they  knew  relative  to  th? 
fubjeft  matter  of  that  wager,  would  have  been  an  alarming  pro* 
ppGtion  \  the  bare  dating  it  would  have  flartled  me.  Indeed  th* 
obje&ion  being  put  upon  the  general  crude  ground  of  the  caufe 
leading  to  indecent  evidence,  and  not  upon  the  fpeciai  nature 
of  this  cafe,  did  not  ftrike  me,  For  indecency  of  evidence  is  no 
cfbjeGrtm  to  its  being  received  where  it  is  neceflary  to  the  deci* 

(m)Cow/>.y2g. 
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fion  of  a  civil  or  criminal  right :  and  upon  that  ground  we  think 
Mr.  Juftice  Burnett  did  wrong  in  reje&ing  the  cafe  thajt  came  be* 
fore  him;  for  there  the  party  had  received  an  injury.  But  if  it 
had  been  an  a&ion  upon  a  wager,  whether  fuch  a  woman  had 
fuch  a  defe&  or  infirmity,  it  would  have  been  nearly  the  prefent 
cafe*  Indifferent  wagers  upon  indifferent  matters,  without  interest 
to  either  of  the  parties,  are  certainly  allowed  by  the  law  of  this  country^ 
in  fo  far  as  they  have  not  been  reftrained  by  particular  Acts  of  Parlia- 
ment :  and  the  reftraints  impofed  in  particular  cafes,  fupport  the 
general  rule.  For  where  parliament  interpofes  and  fays,  <  unlets 
you  have  an  intereft  in  fuch  a  cafe,  any  wager  or  infarance  upoa 
it  (hall  be  void  and  of  no  effeft ;'  it  implies,  that  in  cafes  npt 
fpecially  prohibited  by  A&  of  Parliament,  parties  may  wager  Or 
infure  at  pleafure.  j\nd  this  fpecies  of  contrail  has,  in  fa£t, 
gone  to  aircxtent  that  is  much  complained  of.  Whether  it  would 
not  have  been  better  -policy  to  have  treated  all  wagers  originally 
as  gaming  contra&s,  and  fo  have  held  them  void,  is.  now  too  late 
to  difcufs :  they  have  too  long  and  too  often  been  held  good 
and  valid  contracts.  But  notwithstanding  they  have  been  fo 
generally  entertained,  there  mud  be  a  variety  of  iuftances  where 
the  voluntary  a&  of  two  indifferent  parties,  by  laying  a  wager* 
{hall  not  be  permitted  to  form  a  ground  for  an  aAion,t)r  a  judi- 
cial proceeding  in  a  court  of  juftice.  Suppofe  a  wager  between 
two  people,  that  one  of  them,  or  that  a  third  perfon,  fhall  do  a  cri- 
minal aft,  to  go  from  ftronger  cafes  to  thofe  that  are  Jefs  ftrong. 
*  I  lay  you  a  wager,  you  do  not  beat  fuch  a  perfon.  You  lay 
that  you  will :  *  fuch  a  wager  would  be  void  :  becaufe  it  is  an 
incitement  to  a  breach  of  the  peace.  Suppofe  the  fubje&  a 
matter  of  a  wager  were  a  violation  of  chaitity,  or  an  immoral 
a£tion:  'I  lay  I  feduce  fuch  a  woman,'  Would  a  court  of 
juftice  entertain  an  a&ion  upon  fuch  a  wager  i  Moft  clearly 
not;    becaufe  it  is  an  incitement  to  immorality.      Suppofe  a 

.v  wager  upon  a  fubje&  centra  bonos  mores,   like  the  cafe  of  Sir 

.  Charles  Sedleyt  would  a  court  of  juftice  try  a  wager  that  incites 
to  fuch  indecency  ?  It  may  be  faid,  there' are  no  adjudged  cafes; 
but  you  offend,  you  mifbehave  by  laying  fuch  a  wager.    To  come 

.  nearer  to  the  point:  Suppofe  a  wager  that  affe&s  the  intereft  or 
feelings  of  a  third  perfon ;  which  is  one  of  the  grounds  upon 
which  the  motion  for  a  new  trial  in  this  cafe  has  been  argued. 
For   inftance;    that  fuch  a  woman   has  committed  adultery, 

-Would  a  court  of  juftice"  try  the  adultery  in  an  a&ion  upon 
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ioch  a  wager  ?  Or  a  wager  *hat  an  unmarried  woman  has  had 
a  baftard  ?  Would  you  try  that  ?  Would  it  be  endured  ?  Mod 
un  que  (lion  ably  it  would  not*  Becaufe  it  is  not  only  an  injury  to 
a  third  perfon,  but  it  difturbs  the  peace  of  fociety ;  and  in  either 
Of  thefe  two  lad  cafes,  the  party  to  be  affected  by  it  would  have 
'a  right  to  fay,  how  dare  you  bring  my  name  in  queftion?  If 
a  hufband  complains  of  adultery,  he  (hall  be  allowed  to  try  it  ; 
becaufe  he  is  the  party  injured.  So,  if  it  be  neceflary  to  juftice 
to  try  whether  fuch  a  one  is  a  baftard,  it  .{hall  be  tried.  But 
third  perfons,  merely  for  the-  purpofe  of  laying  a  wager,  fhall  not 
thus  wontly  expofe  others  to  ridicule,  and  libel  them  under  the 
form  of  an  a£lion. 

"We  then  come  to  the  prefent  cafe,  which  is  fhortly  this.  Here  is 
a  perfon  who  appears  to  all  the  world  tobe  a>man ;  is  ft  a  ted  upon  the 
'  record  to  be  'Monfieur  Le  Chevalier  D'Eon/hzs  aded  in*hat  charac- 
ter in  a  variety  of  capacities :  and  has  his  reafons  and  advantages 
in  fo  appearing.    Shall  two  indifferent  people,  by  a  wager  between 
themfelves,  injure  him,  fo  as  to  try  in  an  a&ion  upon  that  wager, 
whether  (as  was  faid  in  the  argument)- he  is  a  cheat  and  impoftor; 
or  (how  that  he  is  a  woman,   and  be  allowed  to  fupcena  all  his 
intimate  friends  and  confidential  attendants  to  give  evidence  that 
will  expofe  him  all  over  Europe?    It  is  monftrous  toftate.    Itris 
a  difgrace  to  judicature.     And  if  the  Chevalier,  by  application  .to 
the  court   or  otherwife,  had  come  and  (aid,  here  is  a  villianous 
wager  laid  to  injure  me,  I  pray  the  Court,  as  a  thir  d  perfon  whofc 
ititereft  it  afFe&s,  to  (lop  it  *,  the  Court  would  inftantly  have  done 
it.     Upon  the  fame  principle  as  the  Court  ftayed  the. proceedings* 
upon  the  application   of  Mr.  M*ilman%   in  the  cafe  of.  C^wy. 
Phillip/,  (w)    Wherever  a  que  A  ion  arifes  upon   a  real  matter  of 
right,  though  the  intereft  of  third  perfons,  hot,  parties,  -may  be 
gfFeded  by  it,   it  (hall  be  tried.  '  If  a  witncfs.lays  a  >  wager,  upon 
the  fubje£l   matter  in  difpute  between .  a  third  perfon,  it  4$es 
not  afFeft  his  evidence  fo  as  to  defeat  either- pasty  of  it.  . 

"  I  think  the  other  ground  it  material.  The  queftion  is  upon 
thefex  of  a  perfon,  to  the  appearance  bf  Uli  the  worjld  a  maji  j 
and  who  for  reafons  of  his  own,  thinks  proper  to  keep  his*  fex,  a 
fecret.  The  medium  of  proof,  upon  fuch  a  queftion, -rp^ ft  arife 
from  the  circumftances  that  diftinguifhes  the  (exes.  This  necefE*- 
rily  tends  to  introduce  all  the  indecent  evidence  fuch*n  inquiry 

(*)  €*s.  T*np.\Haf&u**  237. 
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can  involve.  Suppofe  two  perfons  were  to  lay  a  wager  upon  a 
mark  or  defect  in  a  woman's  body.  Will  the  Court  fay  they  will 
fuffer  her  chambermaid  to  be  called  to  give  evidence  upon  fuch  a 
queftion  ?  The  cafe,  mentioned  in  the  argument,  of  an  infu. 
ranee  by  two  fons  upon  the  lives  of  their  refpective  fathers,  and 
other  cafes,  where  the  life  of  one  perfon  is  run  againft  another, 
are  not  cafes  that  injure  or  affect  the  individuals  who  happen  to 
be  made  the  fubject  of  fuch  a  wager. '  They  are  no  reflexion  or 
injury  to  them.  So,  a  wager  whether  the  next  child  fliall  be  a 
boy  or  a  girl,  hurts  no  one.  But  the  prefent  cafe  is  indecent  in 
itfelf,  and  manifeftly  a  f  rofs  injury  to  a  third  perfon  j  therefore, 
ought  not  to  be  endured.  We  think!  the  objection  appears  fuf* 
ficiently  upon  the  record,  and  that  there  is  ground  enough  upon 
thefe  allegations  to  arreft  the  judgment." 


3.  Of  Wagers  Concerning  War  or  Peace. 

In  the  cafe  of  Fo/ler  v.  Tbackery,  (c)  an  action  was  brought  upon 
a  wager  that  war  would  be  declared  againft  France  within  three 
months ;  the  opinion  of  the  twelve  judges  was  taken  on  the 
point,  whether  fuch  a  wager  was  void  under  the  flat.  14  Get.  3. 
i*.  48.  The  courts  of  Kings  Bench  and  Comnton  Pleas  were  oC 
opinion  that  it  was ;  and  the  court  of  Exchequer  centra  But  go 
judgment  was  ever  given  on  the  cafe. 


3.  Of  Wagers  Concerning  the  Duties  on  Hops. 

A  wager  refpe&ing  the  future  amount  of  any  branch  of  the 
public  revenue  is  illegal,  becaufe  it  leads  to  an  improper  difcuffioo, 
and  is  contrary  to  found  policy.  Therefore,  a  wager  concerning 
the  duties  on  hops,  is  illegal. 

Thus,  in  the  cafe  of  Atbetfold  v.  Beard%  (p)  which  was  an  action 
of  affUmjtfit  upon  a  wager  of  five  guineas,  whether  the  Canterbury 
collection  of  the  duties  upon  hops  for  the  year  1786,  would 
amount  to  more  than  the  Canterbury  collection  for  the  preceding 

(0)  TWfl.  21  Geo.  ^.  B.  R.  \  Term  Rep.  $7-  «■  '■  (f)  *  Verm 

Rep.  610.     See  alfo  Shirley  v.  Saokey,    2  Boi.  1$  Put*  I  JC».  and  Tap« 
pendtn  v.  Randall,  lb.  467.  &  P.  H  ante%  tao. 
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year ;  the  plaintiff  affirmed  the  it  would,  the  defendant  that  It  would 
not.  The  declaration  contained  feveral  counts,  but  the  plaintiff 
bad  a  verdiG  on  the  5th*  which  was  in  fubftance  as  above.  At  the 
trial  evidence  was  given  of  the  defendant's  admifllon  that  he  had 
loft  the  wager,  on  which  evidence  alone  the  verdict  was  given, 
A  motion,  however,  was  made  in  aire  ft  of  judgment,  on  the 
ground  that  the  wager  was  void,  as  being  contrary  to  found  po- 
licy: And  of  this  opinion  was  the  Court  \  and  the  judgment 
was  accordingly  arretted. 

AJbburj},}.  faid :   "  In  my  opinion  the  courts  have  gone  far 
enough  in  encouraging  impertinent  wagers.      Perhaps  it  would 
lave  been  better  for  the  public,   if  the  courts  had  qriginally  de- 
termined, that  no  a&ion  to  enforce  the  payment  of  wagers  fliould 
be  permitted  :    as  far,  however,  as  the  determinations  have  gone, 
we  are  bound  by  authority  :  but  I  think  we  ought  not  to  go  fur- 
ther.    Now  I  am  of  opinion,  that  the  prefent  cafe  falls  within 
the  principle  of  thofe  wagers  which  have  been  determined  not  to 
be  good  y  the  courts  have  faid  that  wagers  (hall  not  be  allowed 
which  tend  to  introduce   indecent  difcuffions,  or  which  irf  the 
event  may  have  ap  influence  on  the  public  policy  of  the  kingdom. 
On  this  principle  a  wager  on  the  event  of  an  election  of  members 
to  ferve  in  parliament  was  held  to  be  illegal,  becaufe  the  per  (bus 
laying  the  wager  were  interefted  in  altering  the  free  courfe  of 
election.    The  prefent  wager  alfo  appears  to  me  to  fall  under  the 
fame  clafs  of  objection,   becaufe  it  is  againft  the  found  policy  qf 
the  kingdom :    It  might  be  attended  with  mifchievous   confe- 
rences to  permit  any  two  perfons,  by  the  means  of  laying  an 
impertinent  wager,  to  bring  forward   a  difcuffion  of  this  fort, 
and  expofe  to  all  the  world  the  amount  of  the  public  revenue. 
The  parliament  is  the  proper  place  in  which  thefe  que  (lions  are 
to  be  difcuffed ;   and  it  would  be  improper  to  permit  it  elfewherc*. 
The  plaintiff's  counfel  have  admitted,  that  the  officers  of  excife 
were  not  bound  to  produce  the  public  books..    And,  indeed,  it 
would  be  highly  inconvenient   if  they  were   liable  to  be  called 
upon  by  every  individual   for  that   purpofe.     Now  that  goes  i\t% 
whole  length  of  determining  this  cafe  ;  for  if  the  wager  be  fuch 
that  the  bed  evidence  by  which  it  muft  be  proved  is  improper  to* 
be  admitted,  that  circumftaiice  (hows  that  the  wager  is  in  itfelf 
illegal  ;  and  if  fo,   no  ad  million  of  the  party  that  he  has  loft  the 
wafger  can  make  that  Ieg;»t,  which   is  in  its  nature  illegal.    For 
|ic  has  a  right  to  fay,  that  though  Jichas  left  his  wager,  originally 
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it  was  illegal 5  and  he  may  refufe  to  pay  it  on  that  ground. 
Therefore  I  am  clearly  of  opinion  that  this  judgment  ought  to  be 
arretted." 

Buller%  J.  "  This  is  the  cafe  of  an  idle  wager  between  two 
perfons  who  have  no  concern  in  the  fubje&,  to  draw  into  queftion 
a  matter  that  refpe&s  the  inrereft  and  general  importance  of  the 
country  :  and  on  that  ground  I  think  that  the  wager  is  illegal.  I 
do  not  find  that  it  has  ever  been  cftablifhed  as  a  pofition  of  law, 
that  a  wager  between  two  perfons,  not  interefted  in  the  fubjedb 
matter,  is  legal.  If  it  were  fo  by  the  law  of  England,  we  muft 
be  bound  by  it  \  if  not,  I  (hould  hold  otherwife.  Such  a  wager 
is  not  permitted  by  the  laws  of  other  countries ;  it  is  not  allowed 
by  the  civil  law,  nor  by  the  law  of  Scotland ;  and  a  determina- 
tion op  that  point,  which  came  from  the  court  of  feffions  in  S«tf- 
land  was  affirmed  here,  in  the  tioufe  of  Lords,  on  an  appeal. 
But,  however  the  queftion  may  be  as  to  wagers  in  general,  the 
diftinfiion  which  has  been  taken  in  former  cafes  will  govern  thu» 
What  Lord  Mansfield  faid  in  the  cafe  of  Murry  v.  Keh%  *  is  di- 
re&Iy  applicable  to  this  k  he  faid,  that  that  wager  was  good,  be- 
paufe  it  was  on  a  private  event :  fjrom  whence  it  is  to  be  inferred* 
that  in  his  opinion  it  would  have  been  void  had  it  been  on  a 
public  event.  The  obje&iop,  in  this  cafe,  has  greater  weight 
than  that  in  Fojler  v.  Thackeray,  (q)  for  there  the  event,  on  which 
the  wager  was  founded,  was  a  matter  of  notoriety  to  all  the  world* 
But  this  wager  could  not  be  proved  without  fearching  the  books 
relating  to  the  revenues  of  the  country.  And  I  am  glad  to  find 
that  in  the  only  two  cafes  where  this  que fl ion  has  jurifen  at  Nip 
PritiSt  Lord  Mansfield  and  my  brother  Afbburjt  were  both  of  opi- 
nion that  the  officers  were  not  bound  to  produce  the  revenue 
books.  If  it  were  neceffary  to  have  recourfe  to  it,  I  incline  to 
think,  with  the  opinion  of  this  Court,  and  that  of  the  Common 
Pleas %  that  the  ftatute  of  14  Geo.  3.  would  reach  the  prefent  cafe. 
For  though  the  ftatute  fpeaks  only  of  policies,  yet  I  think  it  may 
extend  to  cafes  like  the  prefent.  For  either  the  courts  mull  re* 
ftrain  that  Act  of  Parliament  to  fuch  cafes  as  in  form  are  policies* 
which  would  intirely  repeal  the  ftatute ;  or  by  purfuing  the 
fpirit  of  the  aft,  extend  it  to  all  cafes.  I  think  the  latter  if 
the  true  conftru£Hon ;  for  a  policy  is  nothing  "but  a  promife. 
And  it  would  be  ftrangc  to  determine  that  the  party  might  do 

*  Cited  In  2  Term  Rep.  6iu         (?)  Ante9^%. 
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tbe  fame  thing  in  one  form,  which  the  (tatute  has  exprefcly  pro- 
hibited to  be  done  in  another." 


4.  Of  Wagers  concerning  an  Eleftton. 

A  wager  between  two  voters,  with  regard  to  the  etfent  of  an 
cleft  ion  of  a  member  to  ferve  in  parliament,  is  illegal,  though  laid 
before  the  poll  commences. 

Thus, ,  in  the  cafe  of  Allen  v.  Hearny  (r)  which  was  an  a&ion 
of  affumpftt  to  recover  100/.,  on  a  wager  made  between  tbe  plain- 
tiff and  defendant  on  the  event  of  an  ele&ion  of  a  member  to 
ferve  in  parliament  for  the  borough  of  Soutkivark.  On  the  trial 
a  verditt  was  found  for  the  plaintiff,  fubjed  to  the  opinion  of  the 
Court  upon  the  following  cafe  : 

f*  That  the  borough  of  Souihxvark  fends  two  members  to  par- 
liament ;  and  that  on  the  2 2d  of  Juney  1784,  there  was  a  vacancy 
in  the  room  of  Sir  Barnard  Turner.  That  Mr.  Le  Mefurier  and 
Sir  Richard  Hotham  were  candidates  for  the  faid  borough.  That 
the  plaintiff  and  the  defendant  were  voters  and  partisans  of  the 
refpe&ive  candidates,' and  had  canvaffed  and  taken  decided  parts  on 
oppofite  fides ;  the  plaintiff  being  for  Mr.  J^e  Mefurier y  and  the  de- 
fendant fiding  with  Sir  Richard  Hotham  before  the  bet  was  made. 
That  the  bet  was  made  before  the  poll  began,  and  both  parties  voted 
for  their  refpe&ive  friends,  and  folicited  other  voters.  That  Mr. 
Le  Mefurier  was  duly  elefted  and  returned  as  member  of  the  faid 
borough  at  the  faid  cleft  ion."  The  queftion  was,  whether  the 
plaintiff  was  entitled  to  recover  in  this  a&ion  ? 

The  Court  were  of  opinoin,  that  the  wager  was  illegal;  and  con- 
sequently that  the  plaintiff  was  not  entitled  to  recover  the  money 
won  of  the  defendant. 

Lord  Mansfield,  Ch.  J.  faid  :  «  Whether  this  particular  wager 
liad  any  other  motive  than  the  fpirit  of  gaming,  and  the  zeal  of 
both  parties,  I  do  not  know :  but  this  queftion  turns  on  the  fpecies 
and  nature  of  the  contraft ;  and  if  that  be  in  the  eye  of  the  law 
corrupt,  and  againft  the  fundamental  principles  of  the  conftitu- 
tion,  it  cannot  be  fupported  by' any  court  of  jufticc.  One  of  the  . 
principal  foundations  of  this  conftitufion  depends  on  the  proper 

.         „  (r)  1  Term  Rep.  jfi. 
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exercife  of  this  franchife,  that  the  ele£Hon  of  members  of  par- 
liament fhould  be  free,  and  particularly  that  every  voter  (hould 
be  free  from  pecuniary  influence  in  giving  his  vote.  .  This  is  a 
wager  in  the  form  of  it,  by  two  voters,  and  the  event  is,  the 
fuccefs  of  the  refpedtive  candidates.  The  fuccefs  therefore  of 
either  candidate  is  material ;  and  from  the  moment  the  wager  is 
laid  both  parties  are  fettered.  It  is  therefore  laying  them  under 
a  pecuniary  influence  ;  it  is  making  each  of  them  in  the  nature 
of  a  candidate.  If  this  be  allowed,  every  other  wager  may  be 
allowed.  But  this  is  not  all.  A  gaming  contract  fhould  not  be 
encouraged  if  it  has  a  dangerous  tendency.  What  is  fo  eafy,  as 
in  a  cafe  where  a  bribe  is  intended,  to  lay  a  wager  ?  It  is  diffi- 
cult to  prove  that  the  wager  makes  him  give  a  contrary  vote  to 
what  he  would  otherwife  have  done :  but  flill  it  is  a  colour  for 
bribery.  It  has  an  influence  on  his  mind.  Therefore  in  the 
cafe  in  Coupery(s)  if  the  wager  had  been  laid  with  a  Lord  of 
Parliament,  or  a  Judge,  it  would  have  been  void  from  its  tenden- 
cy, without  confidering  whether  a  bribe  were  really  intended  or 
not.     This  is  of  that  nature,  and  therefore  void." 


5.  Of  Wagers  Concerning  yudicial  Determinations. 

A  wager  as  to  the*fevent  of  a  judicial  determination  is  legal,  and 
an  action  will  lie  to  recover  the  money  won  upon  it. 

Thus,  in  the  cafe  of  Jones  v.  Randall  and  another,  (/)  which  was 
an  action  of  affumpftt  upon  a  wager,  "  whether  a  decree  of  the 
c<  court  of  Chancery  would  be  reverfed  on  appeal  to  the  Houfe  of 
"-Lords."  The  decree  was  reverfed;  whereupon  the  plaintiff* 
brought  this  action,  and  obtained  a  verdict  for  fifty  guineas,  the 
amount  of  the  wager  laid.  But  a  motion  was  made  in  aire  ft  of 
judgment  upon  two  grounds,  firft,  becaufe  the  event  was  not 
contingent  but  certain  ;  and  fecondly,  that  the  contract  was  ille- 
gal, being  contra  bonos  mores. 

The  court  determined  that  the  wager  was  contingent  and  legal. 
And  Lord  Mansfield,  Ch.  J.  faid  :  "  This  cafe  mutt  be  decided 
upon  the  ft  ate  of  it  as  it  appears  upon  the  declaration-  It  is 
there  flated  to  be  a  wager  made  by  the  defendant,  who  was  the 
party  appealing  in  a  caufe  depending  before  the  Houfe  of  Lords  \ 

(/)  The  following  cafe.  (/)  Convp.  37. 

Vox.  IL  K  k  and 


498  Of  Wagers.  [Part  III. 

and  who,  in  cafe  the  judgment  was  reverfed  in  his  favour,  was 
to  pay  50/.  to  the  plaintiff  $  if  it  was  affirmed  he  was  to  receive 
50/.  He  was  willing  therefore  to  receive  fomething  if  he  loft  by 
the  decifion,  and  to  pay  the  fame  fam  if  the  judgment  were  in 
his  favour.  The  chances  therefore  were-  equal.  The  qncftion 
upon  this  ft  ate  of  it  is,  whether  this  contract  is  againft  law,  and 
void  upon  the  face  of  it  ?  It  is  admitted  by  the  counfel,  that  the 
contract  is  againft  no  pofitive  law  :  it  is  admitted  too  that  there  is 
no  cafe  to  be  found  which  fays  it  is  illegal  :  but  it  is  argued, 
and  rightly,  that  notwithftanding  it  is  not  prohibited  by  any  po- 
fitive law,  nor  adjudged  illegal  by  any  precedents,,  yet  it  may  be 
decided  to  be  fo  upon  principles ;  and  the  law  of  England  would 
be  a  ftrange  fcience,  indeed,  if  it  were  decided  upon  precedents 
only.  Precedents  ferve  to  illuftrate  principles,  and  to  give  tbcm 
/  a  fixed  certainty.     But  the   law  of  England,  which  is  exclufive 

of  pofitive  law,  enaded  by  ftatute,  depends   upon   principles  \ 
and  thefe  principles  run  through  all  the  cafes  according  as  the 
particular  circumftances  of  each  have  been  found  to  fall  within 
the  one  or  other  of  them.    The  queftion  then  is,  whether  this 
wager  is  againft  principles  ?     If  it  be  contrary  to  any,  it  mull  be 
contrary  either  to  principles  of  morality,  for  the  law  of  England 
prohibits  every  thing  which  is  contra  bonos  moral;  or  it  muft  be 
againft  principles  of  found  policy ;  for  many  contrails  which  are 
not  againft  morality,  are  ftill  void,  as  being  againft  the  maxims 
of  found  policy.     With  refpeft  to  the  firft  queftion,  whether  it 
is  againft  morality  ?    This  contract  is  equal  between  the  parties, 
they  have  each  of  them  equal  knowledge  or  equal  ignorance :  and 
it  is  concerning  an  event  which,  reafoning  by  the  rules  of  prede- 
ftination,  is   to  be  fure,   fo  far   certain,  that  it  muft  be   as    it 
fliould  afterwards  happen  to  be.     But  it  is  a  future  event  equally 
uncertain  to  the  parties,   whether  the  Houfe  of  Lords  would  be 
of  the  fame  or  of  a  different  opinion  with  the  Chancellor ;  the 
prefumption,   if  any,   is  rather  againft  the  perfon  betting  in  oppo- 
sition to  the  Chancellor's  judgment. 

No  doubt  there  may  be  a  wager  of  this  kind  under  fuch  cir- 
cumftances as  would  render  it  immediately  immoral,  and  change 
it  into  a  crime,  and  of  thefe  there  are  fome  in  the  books ;  as 
in  evafions  of  fimony,  where  a  perfon  who  wanted  to  be  made  $i 
bifhop,  converfing  with  tbe  perfon  who  had  molt  intereft  at  court 
upon  the  fubjeft  of  a  fee,  that  was  then  vacant,  faid,  « I  will 
*  bet  you  fo  much,  naming  a  considerable  fum,  that  I  have  not 

•the 


Chap.  XVIIL]  ^^syuaz^r/.  499 

*  the  biflioprick/    This  was  a  mere  colour  to  atrgwy^what  was 
a  the  real  intention  of  the  party,  which  w^s  to  purchafe  it.    Th% 
contra&  in  that  cafe  is  clearly  and  manifeftly  corrupt,  and  there- 
fore void.    So,  if  the  prefent  wager  had  been  made  with  one  of  the 
judges )  or  one  of  the  lords,  it  would  have  been  a  bribe.     Or  if  it 
had  been,  as  Mr.  Dunning  dated  it,  merely  a  colour  to  cover 
ufury,  then,  notwithftanding  the  difguife  of  the  wager,  the  mo- 
ment the  truth  appeared,  it  would  remain  to  be  governed  by  prin- 
ciples, as  if  the  parties  had  really  entered  into  fuch  a  corrupt 
agreement.     Again,  if  it  had  been  a  wager  laid  with  either  the 
attorney  or  counfel  in  the  caufe,  it  would  have  been  an  obje&ion  : 
-  but  there  is  no  fa&  of  that  fort  in  this  ,cafe,  which  is  a  tranfa&ion, 
that,  as  far  as  I  can  fee,  contains  nothing  either  immoral  or  con- 
trary to  juftice.     As  to  the  certainty  of  the  law  mentioned  by 
Mr.  Dunning^  it  would  be  very  hard  upon  the  profeflion  if  the 
law  was  fo  certain  that  every  body  knew  it.    The  misfortune  is, 
that  it  \i  fo  uncertain  that  it  coils  much  money  to  know  what  it 
is,  even  in  the  laft  refort. 

The  fecond  queftion  is,  whether  this  contrail  is  againft  found 
policy  ?     And  fuppofing  it  clear  of  all  the  circumftances  before* 
mentioned,  fuch  as  its  being  upon  equal  terms,  without  fraud, 
and  with  a  view  only  of  fecuring  fomething  to  the  appellant,  in 
cafe  the  decifion  went  againft   him,   I  profefs  that,  even  inde- 
pendent of    thofe  circum (lances,  I  fee    no   objedlion  to  it  in 
found  policy.     From  my  own  memory  of  this  caufe,  if  there  ever 
was  uncertainty  in  any  cafe,  it  was  in  this.     When  a  nice  quef- 
tion therefore  is  depending,  it  may  be  a  point  upon  which  even 
perfons  in  the  profeflion  may  differ  ;  and  if  either  they  or  any 
two  other  perfons  bet  about  the  decifion,  provided  there  be  no 
fraud  or  colour  in  the  cafe,  I  fee  no  reafon  why  they  fhould  not 
do  fo.     The  prefent  cafe  being  of  that  fort,  and  not  being  pro- 
hibited by  any  pofitive  law,  nor  contrary  to  any  principle  of  found 
policy  or  morality,  I  do  not  think  we  are  at  liberty  to  prevent  the 
plaintiff  from  bringing  his  ad  ion  to  recover  the  money  he  has 
'won ;  and  therefore  I  am  of  opinion,  that  the  rule  for  arre(lin£ 
the  judgment  ought  to  be  discharged. 


K  k  z  6.  Of 


s 


J 


joo  OfWos*~*  -         [Part  III. 

_^  0.  Of  Wagers  Concerning  Horfe  Races. 

To  entitle  a  party  to  recover  money  won  upon  a  wager  op  the 
event  of  a  horfe- race,  it  mud  be  fuch  a  race,  and  for  fuch  a  fum, 
and  between  fuch  parties,  as  are  defcribed  in  the  ftatute  1 3  Geo.  2. 
c.  19./  1.,  by  which  it  is  ena&ed,  "That  no  perfon  or  perfons 
whatsoever  (hall  enter,  (tart,    or  run  any  horfe,  mare  or  geld- 
ing, for  any  plate,  prize,  fum  of  money,  or  other  thing,  unlefs 
fuch  horfe,  mare  or  gelding  (hall  be  truly  and  bond  fide  the  pro- 
perty of  and  belonging  to  fuch  perfon  fo  entering,  darting,  or  run- 
ning the  fame  horfe,  mare  or  gelding  ;  nor  (hall  any  one  perfon 
enter  and  dart  more  than  one  horfe,  mare  or  gelding,  for  one  and 
the  fame  plate,  prize,  or  fum  of  money  or  other  thing :   and  in 
cafe   any  perfon  or  perfons  (hall,  after  the  24th  day  of  June9 
1 740,  enter,  dart,  or  run  any  horfe,  mare  or  gelding,  not  being 
the  property,  truly  and  bond  fide,  of  fuch  perfon  fo  entering,  dart- 
ing, or  running  the  fame  for  any  plate,  prize,  fum  of  money,  or 
other  thing,  the  faid  horfe,  mare  or  gelding,  or  the  value  thereof, 
ihall  be  forfeited,  to  be  fued  for  and  recovered,  and  difpofed  of  in 
manner  as  is  therein-after  mentioned.     And  in  cafe  any  perfon  or 
perfons  (hall  enter  or  dart  more  than  one  horfe,  mite  or  gelding, 
for  one  and  the  fame  plate,  prize,  or  fum  of  money,  or  other 
thing,  every  fuch  horfe,  mare  or  gelding,  (other  than  the  firft 
entered  horfe,  mare  or  gelding,)  or  the  value  thereof,  fliall  be  for- 
feited." 
v        And  by   the  fecond  feflion  it  is  enadled,  "That  no  plate, 
prize,  fum  of  money,  or  other  thing,  (hall  be  run  for  by  any 
horfe,  mare  or  gelding,  or  advertized,  publilhed,  or  proclaimed  to 
be  run  for  by  aity  horfe,  mare  or  gelding,  unlefs  fuch  plate,  prize, 
or  fum  of  money,  or  other  thing,  (hall  be  of  the  full,  real  or  in* 
trinfic  value  of  50/.  or  upwards  ;  and  in  cafe  any  perfon  or  perfons 
fliall,  from  and  after  the  24th  day  of  June,  1740,  enter,  ftart,  or 
run  any  horfe,  mare  or  gelding,  for  any  plate,  prize,  fum  of 
money,  or  other  thing,  of  lefs  value  than  50/.,  or  (hall  make, 
I^int,  advertife,  publifli,  or  proclaim  any  advertifement,  or  no- 
tice of  any  plate,  prize,  fum  of  money,  or  other  thing,  of  lefs 
value  than  50/.  as  aforefaid,  to  be  run  for  by  any  horfe,  mare  or 
gelding,  every  fuch  perfon  fo  entering,  darting  or  running  fuch 
horfe,  mare  or  gelding,  for  fuch  plate,  prize,  fum  of  money,  or 
other  thing,  of  lefs  value  than  50/.  as  aforefaid,  (hall  forfeit  and 
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lofe  the  fum  of  200/."    This  fe&ion  alfo  inflicts  the  penalty  of 
icol.  on  any  perfon  who  advertifes  a  fmaller  prize  than  50/. 

By  fecYion  3.  it  is  declared,  "  that  horfes  of  five  years  old  {hall 
carry  ten  ftone  weight  5  fix  years  old,  eleven  ftone  ;  and  feven  years 
old,  twelve  ftone,  on  pain  of  209/."  But  this  is  repealed  by  1 8  Geo  2. 
c,$4.f*  11.}  and  now  horfes  of  any  age  may  carry  any  weight,  at  the 
option  of  the  parties:  for  it;  was  judged  that  the  high  prices  given 
for  the  horfes  of  fize  and  ftrength,  was  fufficient  encouragement 
to  breeders,  without  laying  this  reftri&ion  on  the  owners  of  run- 
ning horfes. 

By  fedtion  4.  the  race  mud  begin  and  end  the  fame  day ;  and 
by  fed  ion  5.  no  match  (hall  be  for  lefs  than  50/.  unlefs  run  at 
Newmarket,  or  at  Blachhambleton,  in  Torhjbire,  under  the  penalty 
of  2co/. :  and  by  fe£Hon  7.  all  the  entrance-money  (hall  be  paid 
to  the  fecond-beft  horfe  which  fhall  run  for  the  plate  or  prize. 

By  fe&ion  8.  it  is  provided,  that  that  aft  (hall  not  extend  to 
prevent  horfes  running  for  a  plate  or  prize,  ifiuing  out  of  lands  or 
money  appropriated  foi  that  purpofe. 

Upon  this  a 61  of  parliament  it  has  been  determined,  that  a  match 
for  25/.  a  fide  is  a  match  for  50/.  within  the  meaning  of  the  aft. 

Thus,  in  the  cafe  oiBidmcadv.  Ga/e,(u)  which  was  an  a£lion  of 
covenant,  brought  upon  articles  to  run  a  horfe  race-  The  agree- 
ment was,  that  each  (hould  ftart  his  mare ;  and  that  if  either  {hould 
refufe  or-  negleft,  he  (hould  forfeit  and  pay  25/.  to  the  other: 
fo  that  it  was  a  match  for  25/.  each  fide,  play  or  pay.  But  the 
plaintiff  was  to  pay  the  defendant  5/.  beforehand,  as  a  confut- 
ation, to  induce  him  to  make  the  match.  The  defendant  after- 
wards refufed  to  run  the  match ;  whereupon  the  plaintiff  brought 
this  a&ion  againft  him  for  the  25/.  and  afiigned  th6  breach  of 
covenant  in  the  defendant's  not  darting  his  mare. 

The  queftion  was,  whether  this  was  a  match  for  5©/.  within  the 
5th  fettion  of  the  beforementioned  ftatutc  ? 

The  defendant's  counfel  endeavoured  to  (how  that  this  -was 
only  a  match  for  25/.,  as  neither  patty  could  lofe  more  than  that 
fum  ;  or,  at  the  utmoft,  a  match  for  45/.,  as  the  total  of  both 
funis  rilked  amounted  to  no  more  ;  for  there  was  no  rifle  remain- 
ing upon  the  5/.  which  the   defendant  had   received  from  the 

(w)  4  Bur.  2432.  1  BL  Rep.  671.  S.  C. 
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plaintiff,  and  had  fafe  in  his  pocket,  without  poflibility  of  lofing 
it  upon  this  match. 

The  plaintiff's  counfel  argued,  that  the  fura  run  for  was  mod 
manifeftly  50/. ;  and  that  the  advancing  5/.  certain  made  no  fort 
of  difference :  the  plaintiff  only  gave  the  defendant  5/.  to  run  a 
match  with  him  for  50/. 

Lord  Mansfield*  after  the  Court  had  taken  time  to  confider  the 
queftion,  declared,  that  they  were  all  of  opinion  that  this  was  not 
a  match  for  lefs  than  50/.  Judgment  was  therefore  given  for  the 
plaintiff. 

The  ftatute  13  Geo.  3.  is  exclufively  applicable  to  races  run  by 
horfes  bond  fide  the  property  of  the  perfon  who  makes  the  flake  or 
prize  run  for. 

Thus,  in  the  cafe  of  Ximenes  v.  Jacques •,  (v)  which  was  an  a&ion 
of  ajfumpfit  on  a  wager  of  one  hundred  guineas,  "  That  the  plaintiff 
would  perform  a  journey  of  two  hundred  and  forty  miles  in  a 
poft-chaife  and  a  pair  of  horfes,  in  twenty- four  hours,  being  al- 
lowed to  change  pqft-chaifes  and  horfes  as  often  as  he  pleafed ; 
but  the  expences  were  not  to  exceed  the  ufual  fum  paid  per  mile 
for  a  poft-chaife  and  pair,  on  the  poll  roads.  After  a  verditt  for 
the  plaintiff,  it  was  moved,  in  arreft  of  judgment,  that  this  was  an 
illegal  wager,  being  a  horfe  race  againft  time,  and  void  by  the  fta- 
tutes  16  Car.  2.  c.  7.  and  the  9  Ann.  c.  14.  The  Court  were  of 
this  opinion,  and  the  judgment  was  arretted ;  and  the  ground  of 
their  opinion  is  faid  #  to  have  been,  that  the  aft  of  13  Geo.  2.  ex- 
tended only  to  bond  fide  horfc -racing. 

So,  a  wager  of  above  50/.  that  a  firigle  horfe  (hall  run,  on  the 
high-road,  from  A.  to  B.  and  arrive  fooner  than  one  of  two  other 
horfes,  is  void ;  fuch  a  race  not  being  within  the  ftatute  13  Geo.  2. 
c.  19. 

Thus,  in  the  cafe  of  Whaley  v.  Pajot,  (w)  which  was  alfo  an 
a&ion  of  ajfumpfit  upon  the  following  wager :  "  Mr*.  Pajot  bets 
Mr.  WtUiam  Whaley  five  hundred  guineas  and  a  dinner,  (to  be 
had  at  Sittingbourne,  in  Kent,)  that  his,  Mr.  PajotJ$  brown  horfe, 
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called  Little  Devil \  goes  from  London  to  the  faid  town,  in  the  faid 
county  of  Kent%  (rode  alfo  by  himfelf,)  fooner  than  Mr.  William 
WhaUfs  two  hacks,  one  a  brown,  called  Billy >  the  other  a  dark 
bay,  called  A  lifted,  go  the  fame  diftance.  The  two  horfes  of 
Mr.  Wbaley  to  be  placed  at  any  diftance  from  each  other  that  he, 
Mr.  Wbaley,  may  tfihk  proper  ;  but  to  be  obliged  one  of  them  to 
arrive  in  the  town  of  Sittingbourne  fooner  than  Mr.  Pajofs  horfe. 
Mr.  W.  Wballey  has  the  power  of  naming  his  rider.  The  mean- 
ing of  this  bet  is,  that  Mr.  Pajot  bets  Mr.  W.  Wbaley,  that  his, 
Mr.  Pajofs  horfe,  can  go  the  diftance  abovementioned  in  a  fhorter 
time  than  than  Mr.  W.  Wbale/s  horfes  abovementioned,  placing 
one  of  them  at  a  certain  diftance  from  the  place  from  whence  the 
other  ftarts." 

The  queftion  was,  whether  this  was  a  match  or  race  within  the 
meaning  of  the  13th  and  18th  Geo.  2.  ? 

This  cafe  was  twice  argued.  Upon  the  firft  argument,  Lord 
Eldoht  Ch.  J.  faid,  "  It  is  the  more  material  that  this  queftion 
fhould  be  (again  difcuffcd,  becaufe  it  does  not  appear,  from  the 
report  of  Ximenes  v.  Jacques,  (*)  to  have  been  there  confidcred  j 
and  yet  a  race  with  a  poft-chaife  and  pair  is  hardly  to  be  deemed 
lefs  a  race,  in  the  popular  fenfe  of  the  word,  than  fuch  a  race  as 
the  prefent  one,  on  the  high  road  from  London  to  Sittingbourne. 
The  16  Car.  2.  c.  7.,  in  the  fecond  fe&ion,  prohibited  various. 
fpecies  of  gaming,  horfe-racing,  &c.  under  certain  penalties.  Af- 
ter this,  the  9  Ann.  c.  14.  alfo  prohibited  various  fpecies  of  gam- 
ing, under  heavier  penalties ;  and  though  horfe-racing  was  not 
named  in  that  ftatute,  yet  it  has  been  holden  to  come  within  the 
fpirit  of  it.  The  i<S  Car.  a.  does  not  in  terms  avoid  any  contract  ; 
but  the  tranfafiion  on  which  the  contract  is  founded  being  pro- 
hibited, the  contrail  itfelf  cannot  be  fupported.  The  9  Anne  ex- 
prefsly  avoids  the  contraft.  Thefe  ftatutes  were  followed  by  the 
13  Geo.  2.  c.  19.  and  18  Geo.  2.  c.  34.  Had  many  tontra&s 
founded  in  horfe -racing  been  held  illegal,  previous  to  thefe  fta- 
tutes, it  might  be  found  difficult  to  maintain  that  fuch  horfe - 
racing  could  now  be  deemed  legal,  which  before  had  been  deemed 
illegal.  But  the  13  Geo.  2.  having  prohibited  many  fpecies  of 
horfe-racing,  the  law  feems  to  have  implied  that  fuch  fpecies  of 
horfe-racing  as  were  not  prohibited  by  that  ftatute,  by  not  being 

(*)  Ants,  $02. 
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prohibited  became  legal.  And  the  j  8  Geo.  2.  having  taken  away 
fome  of  the  prohibitions  and  penalties  of  the  13  Geo.  2.  the  fame 
kind  of  reafoning  feemstohave  been  applied,  namely,  that  thefe 
fpecies  of  racing,  with  refpeft  to  which  certain  reftri&ions  were 
taken  away,  were  thereby  altogether  legalized.  TheTe  feems  to 
be  much  ground  for  arguing,  from  the  nature  of  the  \6  Car.  2. 
and  0  i//w}that  thefe  a£ts  ought  to  be  conilrued  ftri£Uy,  in  order 
to  enforce  the  principle  on  which  they  are  founded,  namely,  to 
prohibit  all  horfe- racing  5  and  that  the  13  and  18  Geo.  2.  are, 
from  their  nature,  to  be  fo  conftrued  as  to  enogurage  the  breed  of 
horfes,  and  to  permit  that  fpecies  of  horfe  racing  only,  called  racing 
on  the  turf.  It  is  to  be  obferved,  that  the  13  Geo.  2.  fpeaks  of 
entering,  placing,  ftarting,  &c,  and  that  the  exprefiion  "any 
"  place  ^r  places  whatsoever,"  ufed  in  18  Geo.  2.  can  hardly 
mean  ".all  England." 

After  the  cafe  had  been  argued  a  fecond  time,  Lord  Eldon%  Ch. 
J.  faid,  "  Upon  inquiry  of  the  judges  of  the  court  ©f  King's  Bench, 
we  find  that  the  judgment  of  that  court  in  Ximcnes  v.  Jacques  pro- 
ceeded on  an  opinion  that  the  13  and  18  Geo.  2.  relate  to  bond  fide 
horfe  racing  only.  Without,  therefore,  again  entering  into  the 
grounds  before  ftated,  it  is*  Sufficient  for  me  to  declare  it  to  be 
the  opinion  of  the  Court,  that  the  tranfaftiori  defcribed  in  this 
cafe  is  not  that  fpecies  of  horfe  race,  or  match,  which  is  lega- 
lized by  the  1 3  and  j  8  Geo.  2.,  and  confequently  that  this  a&ion 
cannot  be  maintained." 

Horfe  racing  being  a  fpecies  of  gaming,  are  of  courfe  within  the 
ftatutes(y)  again  ft  gaming ;  (2)  and  therefore  a  wager  or  bet  upon  a 
horfe  race  is  void  by  thofe  ftatutes,  if  made  by  perfons  who  are 
not  owners  of  the  horfes  intended  to  be  run. 

Thus,  in  the  cafe  of  Goodburn  v.  Marley%  (a)  which  wa*  an  ac- 
•  tion  brought  for  15/.  won  as  a  wager,  at  a  horfe  race.  And,  up* 
on  a  cafe  made  and  argued,  it  was  determined,  that  the  a&ion 
would  not  lie:  for  16  Car. 2.  c.  7.  has  thefe  words,  horfe  racing,  and 
a  great  many  other  words,  which  are  not  particularly  in  9  Anne% 
c.  14.  but  are  within  the  general  words,  other  garhe  or  games* 

(y)   \6  Car.  2.  c   7.    9  /fnne,  c.  14. 
(z)    1  Lord  Raym.  89.  n.  3  Salk    17$. 

\a)  Slra.    1159-     In  a  note  to  the  ihird  edition  of  thefe  Reports  %  it  it    a 
fated,  that  the  wager  was,  "  that  the  mare  of  one  B.  beat  the  defendant's 


mare.'9 


So* 
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So,  in  the  cafe  of  BlacMont  ▼.  P<u,  (i)  which  was  an  a&ion  of 
affumpfit  upon  a  wager  of  fourteen  guineas  to  eight  guineas,  by 
the  plaintiff  with  the  defendant,  upon  two  races,  to  be  run  by  two 
horfes,  called  Elephant  and  Granby^  that  Elephant  would  win  one 
of  the  races  ;  viz.  that  if  Elephant  won  one  of  the  races,  defendant 
prom i fed  to  pay  plaintiff  eight  guineas  ;  and,  in  confideration 
thereof,  if  ELpbant  won  neither  of  the  races,  plaintiff  promifed 
to  pay  defendant  eight  guineas.     The  event  was,  that  Elephant 
won  one  race,  fo  the  defendant  loft  the  wager.     After  verdiG  it 
was  moved,  in  arreft  of  judgment,  that  the  consideration  of  lay- 
ing fourteen  guineas  to  eight  guineas,  in  this  cafe,  was  nudum 
paftum ;  becaufe  the  laying  above  10/.  upon  a  horfe-race  is  a  bet 
within  the  ftatutes  againft  gaming,  if  the  ftatute  of  1 6  Car.  2. 
c.  7.  and  the  ftatute  9  Anne,  c.  14.  be  taken  together;  fo  that 
plaintiff  could  not  poffibly  lofe  the  fourteen  guineas,  ar*l  there- 
fore ought  not  to  be  allowed  to  win  the  eight  guineas  of  the  de- 
fendant :  and  of  that  opinion  was  the  whole  Court ;  and  the 
judgment  in  this  cafe  was  arrefted  ;  and  the  Court  faid,  "  they 
ought  to  extend  the  ftatute  of  9  Anne,  to  prevent  exceffive  bet- 
ting upon  all  fports,  as  well  as  games;  and  that  although  horfe- 
racing  is  not  mentioned  in  that  ftatute,  yet  it  is  within  the  general 
words,  other  game  or  games,  as  in  the  cafe  of  Goodburn  v.  Marley. 

So,  a  betting  to  any  amount  above  10A  is  void,  though  the  fum 
won  be  undtr  that  amount. 

Thus,  in  the  cafe  of  Clayton  v.  Jennings^  (c)  which  was  alfo  an 
a£tion  of  njfuintjit  for  five  guineas  won,  by  betting  at  a  horfe-race* 
The  bet  was  ten  guineas  by  plaintiff  fo  five  guineas  by  the  defend- 
ant. 

Upon  a  motion  in  arreft  of  judgment,  the  Court  held,  that,  as 
the  ten  guineas  could  not  have  been  recovered,  by  reafoh  of  the 
ftatute  9  Ann.  c.  14.  there  was  no  mutuality  in  the  wager ;  and 
jtfton,  J.  mentioned  a  cafe  of  Connor  and  Shack)  in  the  King's 
Bench,  where  the  Court  took  a  diftin&ion  between  running  a  horfe 
for  50/.,  which  was  lawful,  and  betting  on  the  fide  of  the  horfe, 
which  was  not  fo. 

So,  where  the  race  is  in  itfelf  illegal,  any  bet  upon  the  event  of 
it,  though  under  the  fum  of  10/.  is  illegal  alfo. 

tf)  2  Wilt.  309.  *     (0  %  BL  Rtp.  7c& 

Thus, 
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Thus,  in  the  cafe  of  John/on  v.  Bann9  (J)  which  was  an  a&ion 
brought  to  recover  a  wager  of  5/.  on  the  event  of  a  horfe  race. 
But  upon  the  trial,  it  appearing  that  the  bet  had  been  made  on  a 
horfe  race  for  a  fmaller  fum  than  50/.,  the  plaintiff  was  nonfuited  : 
and  on  a  motion  to  fet  afide  the  nonfuit,  the  Court  faid,  «  It  is 
fufficient,  without  adverting  to  cafes,  to  fay  that  the  horfe  race 
itfelf  is  prohibited  by  the  ftatute  13  Geo.  2.  c.  iy. ;  and  as  the  race, 
which  is  the  fubjett  of  the  wager,  is  illegal,  foalfo  is  the  wager/* 


7.  Of  Wagers  Concerning  Foot  Races. 

A  foot  race  is  a  game  within  the  ftatute  9  Ann.  c.  14. 

Thus,  in  the  cafe  of  Brown  v.  Berkeley ,  (e)  which  was  an  a£tfon 
of  covenant,  upon  certain  articles  of  agreement,  for  the  fum  of  20/. 
laid  between  the  plaintiff  and  defendant,  that  the  defendant  did* 
not,  within  one  month  from  the  date  of  the  agreement,  find  a  matt 
who  fliould  carry  on  foot  twenty-four  ftone  weight  ten  miles 
within  fifteen  hours  time. 

The  Court  determined,  that  this  was  a  wager  within  the  ftatute 
9  Anne  c%  14.  and  therefore  void. 

8,  Of  Wagers  Concerning  Games  of  Play  ;  and  of  Money 

won  at  Play. 

A  wager  upon  the  rules  of  a  game  not  prohibited  by  law,  is 
valid. 

Thus,  in  the  cafe  of  pope  v.  St.  Leger,  {f)  where  it  appeared, 
that  at  the  game  of  backgammon^  one  of  the  players  ftirred  one  of 
his  men,  but  did  not  move  it  from  the  point  •,  and  the  queftion 
was,  whether  he  was  bound  to  play  it  ?  On  this  a  wager  of  icoL 
was  laid,  and  the  determination  referred  to  the  groom  porter : 
and  now,  in  an  a&ion,  the  queftion  was  on  the  ftatute  againft 
gaming,  whether  this  was  within  the  ftatute  ?  And  it  was  held, 
this  wager  was  not  prohibited  by  the  ftatute  ;  for  it  was  not  on 
the  chance  of  the  play,  but  on  the  right  of  the  play,  which  is  a 
collateral  matter. 

(d)  a.  Term  Rep.  u 

(4)  Cowp.  s8i.   See  affo  Lynall  v.  Longbothom,  a  Wils.  36.  S.  P. 

(/)  t  tatf.  344. 

But 
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But  no  adion  will  lie  on  a  wager  refpe&ing  the  mode  of  play- 
ing an  illegal  game  :  and  if  fuch  a  caufe  be  fet  down  for  trial, 
the  judge  at  nifi  prius  will  order  it  to  be  ftruck  opt  of  the 

PaPcr-  U) 

Money  fairly  won  at  play,  if  under  10/.  is  recoverable  in  an 
action  of  ojfumpftt. 

Thus,  in  the  cafe  of  Bulling  v.  Froft,  (h)  which  was  an  a£Hoa        * 
of  ajfumpfit  to  recover  3/.  10/.  for  money  won  at  play.  1  fitffr 

It  appeared  in  evidence,  that  the  plaintiff  and  the  defendant 
played  at  cards,  at  the  game  of  all-fours ;  and  that  the  plaintiff 
won  from  the  defendant  the  fum  dated  in  the  declaration.  The 
play  appeared  to  be  fair ;  and  the  fums  won  and  loft  at  the  fitting 
never  amounted  to  10/. 

Lord  Kenyon,  Ch.  J.  faid,  he  had  never  before  known  an  a&ioa 
of  this  fort  brought,  but  as  the  play  was  fair,  and  under  io/.j  that, 
under  the  flat.  9  Ann.  c.  14.  fuch  an  adion  might  be  maintained  $ 
and  therefore  dire&ed  the  jury,  if  they  believed  the  plaintiff*  wit* 
neffes,  to  find  a  verditt  for  him  \  which  they  did. 

[g)  Brown  v.  Leefon,  2  H.  Bl  43.        (A)  1  Efp.  Rep.  235. 


For  more  concerning  Wagers,  vide  ante,  tit.  Money  Had  and ' 
Received  upcn  Illegal  Wagers,  p.  1 205  and  Money  Lent  and 
Advanced,  p.  I43>4* 
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CHAPTER  XIX. 


Of  Bonds  made  in  Scotland  not  under  Seal. 


THE  affignec  of  a   Scotch  bond  may  maintain   an  adion  of 
afumpfit  in  England  again  ft  the  obligor  in  his  own  name  \ 
fuch  an  inftrument  being  affignable  by  the  laws  of  Scotland. 

Thus,  in  the  cafe  of  J  Innes  v.  Sir  T.  Wallace  Dun  lop,  Baronet,  (a) 
which  was  an  a£tion  of  aJfumpfiU     The  firft   count  of  the  de- 
claration dated,  that  on  the  24th  of  September ,  1776,   the  defend- 
ant, together  wirh  T.  Wallace  and  J.  Bo/well,   made  their  joint 
and  feveral  bond,  in  Scotland,  for   500/.,  and  lawful  intereft  to 
Hunter  and  Co.,   payable  at  Whitfunday  then  next,   together  with 
"  100/.  as  a  liquidated  penalty  in  default  of  payment  on  that  day  $ 
that  default  was  made  in  payment  on  that  day  ;  that  on  the  22d 
of  May,  1779*  Hunter  and  Co.,  according  to  the  laws  of  Scotland, 
afligned  the  faid  inftrument  to  John  Hunter ■,  who  in  May,  1787, 
affigned  it  to  J.  Robert/on,   who  in  November ,  1793,  afligned  it  to 
the  plaintiff,  of  which  the  defendant  had  notice  ;  that  by  reafon  of 
the  premifes,  and  according  to  the  law  of  Scotland,  the  defendant 
became  and  was  indebted  to  the  plaintiff  in  the  faid  fum  of  50c/., 
and  alfo  in  100/.  for  the  liquidated   penalty ;   and  being  fo  in- 
debted, he,  in  conGderation  thereof,  promifed  to  pay,  &c.     In 
the  fecond  count  it  was  ftated,  that  on  the  ift  of  May,  1779, 
the  defendant  was  indebted  to  Hunter  and  Co.  in  140c/.,  for  mo- 
ney lent  and  advanced  by  them  to  the  defendant  in  Scotland,  and 
that  afterwards  Hunter  and  Co.,  in  due  manner,  according  to  the 
laws  of  Scotland,   affigned  over  the  faid  debt  to  the  plaintiff; 
that  by  reafon  of  the  premifes,  and   according  to   the  laws  of 
Scotland,  the  defendant  became  liable  to  pay  the  faid  fum  to  the 
plaintiff,  and   being  fo  liable,  he,  in  conGderation  thereof,  pro- 
mifed to  pay,  &c.     There  were  four  other  counts  for  money  paid 

(a)  8  Term  Rep.  595. 


Chap.  XIX.]  Of  Bonds  made  in  Scotland  not  under  Seal.  509 

by  the  plaintiff  to  the  ufe  of  the  defendant ;  for  money  had  and 
received  by  the  defendant  to  the  plaintiff's  ufe  ;  for  money  lent 
and1  advanced  by  the  plaintiff  to  the  defendant  $  and  on  an  ac- 
count dated.  The  defendant  pleaded  the  general  iffiie  to  the  four 
laft  counts,  and  demurred  $0  the  two  firft. 

In  fupport  of  the  demurrer  it  was  obje&ed,that  the  plaintiff,  who 
was  merely  the  affignee  of  a  chofe  in  a&ion,  could  not  fue  in  his 
own  name,  but  (hould  have  brought  the  a£tion  in  the  name  of 
Hunter  and  Co.,  the  obligees  in  the  bond.  But  the  Court,  after 
obferving  that  this  was  not  an  a£tion  on  the  bond,  faid  that  they 
were  clearly  of  opinion,  that  the  aflignment  of  the  bond  to  the 
plaintiff  was  a  confideration  for  the  ajfumpjtt  by  the  defendant, 
in  the  fame  manner  as  a&ions  of  affumpjitixt  maintained  in  every 
day's  pra&ice  upon  foreign  judgments ;  and  that  the  defendant, 
by  demurring,  had  confeffed  both  the  confideration  and  the 
ajfumpfiU     And  therefore  they  gave  judgment  for  the  plaintiff. 


CHAPTER 
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CHAPTER    XX. 


Of  Contra fts  for  Ufe  and  Occupation  of  Houfes,  &?r. 


AT  common  law  it  was  holden  that  an  aftion  of  ojfump/it 
would  lie  for  rent  on  an  expnfs%  but  not  upon  an  implied 
promiie ;  and  in  the  inftance  of  an  cxprefs  promife,  it  mod  hate 
been  made  at  the  time  of  the  demife*  (a) 

But  now,  by  ftat.  n  Geo.  2.  c.  19.  f.  14.  it  is  declared,  that 
to  obviate  fome  difficulties  that  many  times  occur  in  the  recovery 
of  rents,  where  the  demifes  are  hot  by  deed,  be  it  cna&ed,  "  that 
from  and  after  the  24th  day  of  June  1738,  it  ihall  and  may  be 
lawful  to  and  for  the  landlord  or  landlords,  where  the  agreement 
is^not  by  deed,  to  recover  a  reafonable  fatisfaftion  for  the  lands, 
tenements,  or  hereditaments,  held  or  occupied  by  the  defendant  or 
defendants,  in  an  a&ion  on  the  cafe,  for  the  ufe  and  occupation  of 
what  was  fo  held  or  enjoyed  ;  and  if  in  evidence  on  the  trial  of 
fuch  a&ion,  any  parole  demife  or  any  agreement  (not  being  by 
deed),  whereon  a  certain  rent  was  referved  (hall  appear,  the 
plaintiff  in  fuch  a£tion  (hall  not  therefore  be  nonfuited,  but  may 
make  ufe  thereof  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered." 

«  And  by  fe&ion  15,  after  recititing,  «  whereas  where  any 
leflbr  or  landlord,  having  only  an  eftate  for  life  in  the  lands,  tene- 
ments or  hereditaments  demifed  happen  to' die  before,  or  on  the 
day,  on  which  any  rent  is  referved  or  made  payable,  fuch  rent  or 
any  part  thereof,  is  not  by  law  recoverable  by  the  executors  or  ad- 
miniflrators  of  fuch  leflbr  or  landlord ;  nor  is  the  perfon  in  re- 
verfion  intitled  thereto  any  other  than  for  the  ufe  and  occupation 
of  fuch  lands,  tenements  or  hereditaments,  from  the  death  of  the 
tenant  for  life  \  of  which  advantage  hath  been  often  taken  by  the 

[a)  See  Danv.  Mr.  tit.  aSions  (O).     Com.  Dig.  tit.  aSionvpon  af- 
fumpfit,  (C.)  Bac.  Mr.  tit.  Rent,  (K,  6.)  Buh  N.  P.  138. 

under 
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under  tenants,  who  thereby  avoid  paying  any  thing  for  the  fame. 
**  For  remedy  whereof  it  is  ena&ed,  that  from  and  after  the 
twenty-fourth  day  of  June,  One  thoufand  feven  hundred  and 
thirty  eight,  where  any  tenant  for  life  (hall  happen  to  die  before, 
or  on  the  day,  on  which  any  rent  was  referred  or  made  payable 
upon  any.demife  or  leafe  of  any  lands,  tenements,  or  heredita- 
ments which  determined  on  the  death  of  fuch  tenant  for 
life,  that  the  executors  or  adminiftAtors  of  fuch  tenant  for  life 
(hall  and.  may,  in  an'  a&ion  on  the  cafe,  recover  of  and 
from  fuch  under  tenant  or  under  tenants  of  fuch  lands,  tene- 
ments, or  hereditaments,  if  fuch  tenant  for  life  die  on  the  day  on 
which  the  fame  was  made  payable,  the  whole;  or  if  before  fuch 
day  then  a  proportion  of  fuch  rent  according  to  the  time  fuch  te- 
nant for  life  lived,  of  the  lad  year,  or  quarter  of  a  year,  or  other 
time  in  which  the  faid  rent  was  growing  due  as  aforefaid,  making 
all  juft  allowances  or  a  proportionable  part  thereof  refpe&ively." 
And  by  fee.  18,  it  is  enacted  "  that  in  cafe  any  tenant  or  tenants 
(hall  give  notice  of  his,  her,  or  their  intentjon  to  quit  the  premifes  by 
him,  her,  or  them,  holden  at  a  time  mentioned  in  fuch  notice,  and 
{hall  not  accordingly  deliver  up  the  pofieffion  thereof  at  the  time 
in  fuch  notice  contained,  that  then  the  foid  tenant  or  tenants,  his, 
her,  or  their  executors  or  adminiftrators,  (hall  from  thence  forward 
pay  to  the  landlord  or  landlords,  lefibr  or  lefibrs,  double  the  rent 
or  fum,  which  he,  (he,  or  they  fhould  otherwife  have  paid,  to  be 
levied,  fued  for,  and  recovered  at  the  fame  times,  and  in  the  fame 
manner,  as  the  Tingle  rent  or  fum  before  the  giving  fuch  notice 
could  be  levied,  fued  for,  or  recovered ;  and  fuch  double  rent  or 
fum  (hall  continue  to  be  paid,  during  all  the  time  fuch  tenant  or 

tenants  (hall  continue  in  pofieffion  as  aforefaid.9' 

• 

Upon  this  ftatute  a  landlord  may  declare  by  a£lion  of  mdeblta* 
ius  ajfumpftt  for  rent  in  arrear,  in  all  cafes  except  where  there  is  a 
deed,  under  feal,  containing  a  covenant  to  pay  the  rent,  in  which 
cafe  the  action  muft  be  either  covenant  or  debt.  And  the  a&ion 
of  indebitatus  ajfumfjlt  tot  ufe  and  occupation  being  founded  on  a 
contract  either  exprefled  or  implied,  it  is  a  genera]  rule,  that  where* 
ever  a  tenant  ufes  or  enjoys  premifes  by  permiffion  of  the  owner, 
he  (hall  be  liable  to  be  fued  in  this  form  of  a&ion  upon  a  quantum 
meruit.  If  therefore  a  landlord  conveys  his  title  and  intereft  of 
houfes  or  lands  in  the  occupation  of  a  tenant,  either  by  way  of 
purchafe,  mortgage,  or  grant  of  an  annuity,  the  tenant  is  liable  to 
be  fued  in  this  form  of  a£tion,  at  the  fuit  of  the  purchafer,  mort- 

7  gagee, 


r 


512  Of  Contracts  for  Ufe  and  [PfcrrllL 

gagee,  or  gTantee,  for  rent  in  arrear  during  their  time,  even  after 
a  recovery  by  them  in  eje&ment,  for  fo  much  as  was  in  arrear 
previous  to  the  day  of  the  demife  laid  in  the  declaration  in  eject- 
ment. 

Thus,  in' the  cafe  of  Birch  v.  Wright l,  (b)  which  was  an  a&ien 
of  indebitatus  ajfumpfit  for  ufe  and  occupation.  At  the  trial  a  ver- 
dict was  found  for  the  plaintiff,  fubje&  to  the  opinion  of  the 
court  of  Kings  Bench,  on  a  cafe  which  dated  in  fub (lance  as  fol- 
lows: "  That  the  defendant  before  the  18th  of  July,  1777,  was 
tenant  from  year  to  year  of  the  lands  in  queftion  to  Mr.  Boues>  at 
the  yearly  rent  of  223/.  10/.,  payable  half  yearly,  viz.  on  the  12th 
of  May,  and  the  22d  of  November.  That  by  indenture  of  the  18th 
of  July  17771  Mr.  Bowes  and  his  wife  Lady  Strathmore  granted 
annuities  to  feveral  perfons  therein  named  for  the  life  of  Lady 
Strathmore:  ami  they  covenanted  to  levy  a  fine  to  th<»  ufe  of  the 
plaintiff  and  Mr.  Gooftrey  (who  is  fince  dead)  upon  truft  to  receive 
the  rents  and  pay  the  annuities  out  of  them,  and  then  to  pay  the 
refidue  to  Mr.  Bowes  and  Lady  Strathmore.  That  a  fine  was 
levied  accordingly.  That  the  defendant  paid  all  the  rent  which 
was  due  on  the  22d  of  November  1784,  except  81/.  15/.  to  Mr. 
Bowes,  which  fum  of  8  </.  15/.  is  dill  unpaid  v  and  no  tent  has 
been  paid  by  the  defendant  fince  that  time.  That  in  May  1785 
the  plaintiff  and'  Goojlrey  brought  an  ejectment  againlt  the  de- 
fendant and  laid  the  demife  on  the  6th  of  April  1755.  That  in 
Trinity  term  1785,  they  obtained  judgment,  and  in  September  1785 
gave  notice  to  the  defendant  of  their  title,  and  required  him  to 
attorn  'to  them,  and  to  pay  to  them  the  money  already  in  his 
hands :  but  the  defendant  refufed  to  attorn  ;  and  thereupon  a 
writ  of  pofieflion  was  executed,  and  the  defendant  quitted  the  prc- 
mifes  mentioned  in  the  declaration:  that  Lady  Strathmore  was 
then  living. 

The  queftion  for  the  opinion  of  the  Court  was  wbetj^r  the 
plaintiff  was  entitled  to  recover  any  and  what  fum  of  money  in 
this  ad  ion. 

The  Court  were  of  opinion,  that  the  plaintiff  was  entitled  to 
recover  in  this  adtion  all  the  rent  due  from  the  defendant,  and 
which  were  in  his  hands  at  the  time  of  the  notice  from  the  plain- 
tiff, and  down  to  the  day  of  the  demife  in  the  declaration  in  eject- 
'  tnent,  but  not  afterwards. 

< 

(t)  I  Term  Rep.  378. 
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AJbbur/t,].  faid:  "  It  is  very  material  to  diftinguMh  the  diffe- 
rent dates,  and  times.  From  the  6th  of  April  1 785  to  the  time  of 
recovering  in  the  aQion  of  eje&ment,  in  my  opinion,  the  plain* 
tiff  is  precluded  from  recovering  in  this  form  of  a&ion;  for  that 
would  W  blowing  both  hot  and  cold  at  the  fame  time,  by  treat- 
ing, the  pofleffion  of  the  defendant  as  that  of  a  trefpafler,  and 
that  of  a  lawful  tenant,  during  the  lame  period.  The  plain- 
tiff cannot  firft  recover  in  eje&mtnt,  and  then  for  ufc  and 
occupation  for  the  time  fubfequent  to  the  day  of  the  de- 
inife  in  fuch  ejeftment.  But  as  for  the  rent  due  antecedent  to 
the  time  of  the  demife,  there  is  no  doubt  but  this  adiion  is  main- 
tainable. For  the  ftatute  of  the  4th  Ann  having  rendered  attorn- 
ment unneceffary,  and  having  put  the  party  in  the  fame  fituetion 
by  the  conveyance,  as  if  the  tenant  had  attorned,  he  is  to  be  con- 
fidered  in  pofleffion ;  and  then,  a!  there  is  no  deed  between  thefe 
papies,  he  may  maintain  this  aft  ion  for  ufe  and  occupation. 
Mofiy.  Gall'rmore%  (<:)•  is  exprefsly  in  point,  and  ftronger  than  tho 
prefent  cafe.  So  that  the  plaintiff  may  recover  all  the  rent  due 
at  the  time  of  notice  given  which  remained  in  his  hands,  and 
mud  be  confidered  as  landlord  from  fuch  term,  provided  the  te- 
nant be  not  prejudiced  by  the  payment  of  any  rent  before  notice* 
The  queflibn  then  is,  whether  bringing  an  eje&ment  is  a  bar  to  an 
a&ion,  for  ufe  and  occupation,  for  rent  due  before  the  time  of  the 
demife  ?  In  my  opinion  it  is  not  for  the  a£kions  are  not  incontinent. 
The  landlord  admits  him  to  be  tenant  till  the  6th  of  April  1785, 
and  confcquently  is  entitled  to  rent  before  that  period }  and  after 
that  he^confiders  him  a  trefpafler.* 

So,  if  //.  agrees  to  let  lands  to  B.  who  permits  C.  to  occupy 
them,  A.  may  recover  the  rent  in  an  a&ion  of  indebitatus  affumpftt 
againft  2?.  for  ufe  and  occupation. 

Thus,  in  the  cafe  of  Bull  v.  Sibbs,  (J)  which  was  an  adion  of 
ajumjtfit  for  ufe  and  occupation  of  lands.  It  appeared  on  the  trial, 
that  the  defendant  had  not  in  fa&  occupied  the  land  himfelf,  but 
there  was  evidence  to  go  to  the  jury  from  which  they  might  infer 
that  there  had  been  an  agreement  between  the  plaintiff  and  the 
defendant,  by  which  the  latter  was  to  take  the  land  in  queftion. 
It  alfo  appeared  that  the  defendant  wiflied  to  receive  rent  for  it 
of  one  DitchtlJ,  v/ho  had  been  in  the  a&ual  poffeflion,  though  he 
(the  defendant)  had  not  in  fa£fc  received  any  fuch  rent.    On  the 

(<)  Doug.  a6j.  (J)  *  Tern  Rip.  3*7. 
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part  of  the  defendant  it  was  obje&cd  that  the  prefent  a£Hon  was 
misconceived;  that  the  action,  if  brought  at  all  again  ft  the  de- 
fendant, would  have  been  brought  on  the  agreement ;  and  that 
the  defendant  was  not  liable  under  the  ftatute  of  1 1  Geo.  2.  c.  19. 
which  gives  a  plaintiff  a  right  to  recover  a  reafonable  fatisfa&iori 
for  the  lands,  &c.  held  or  occupied  by  the  defendant  in  an  a£Uoa 
on  the  cafe  for  ufe  and  occupation}  &c.  the  defendant  never 
having  in  faft  held  or  occupied  the  lands  in  queftion.     A  verdift 
however  was  found  for  the  plaintiff  for  180/.,  nine  year's  rent  at 
1o\per  annum,  the  jury  being  of  opinion  on  the  evidence  given, 
that  there  had  been  fuch  an  agreement  between  plaintiff  and  the 
defendant  as  is  before  dated,  and  that  Ditchell  had  occupied  as 
tenant  to  the  defendant.    And,  upon  a  motion  to  fet  afide  this  ver- 
dict, the  Court  faid,  "  that  if  Ditchell  occupied  the  land  under 
the  defendant}  the  latter  was  anfwerable  to  the   plaintiff  in  this 
form  of  adion.     That  an  occupation  by  the  tenant  of  the  de- 
fendant was,  as  far  as  refpe&ed  the   plaintiff}  an   occupation 
by  the  defendant  himfelf.     That  it  need  not  be  dated  in  the  de- 
claration that  Ditchell  held'  and  occupied  at  the  indance  and  re- 
queft  of  the  defendant,  it  being  fufficient  to  declare  on  the  legal 
operation  of  an  agreement.    That  where  goods  fold,  are  by  order 
of  the  vendee  delivered  to  a  third  perfon,  an  a£Hon  may  be  main- 
tained  on  the  common  count  as  for  goods  fold  and  delivered  to 
the  vendee  himfelf}  though  in  pradice,  it  is  generally  dated  that 
the  goods  were  delivered  to  fcrch  third  party  at  the  requed  of  the 
vendee.    Tha*t  as  to  the  other  quedions,  whether  or  not  there 
had  been  an  agreement  between  the  plaintiff  and  the  defendant, 
and  how  far  Ditchell  occupied,  under  an  agreement  with  the  de- 
fendant, they  were  quedions  proper  for    the   confideration   of 
the  jury." 

So,  in  the  cafe  of  Gregory  v.  Badcock,  (e)  which  was  an  a£ticto 
of  ajfumtftt  wherein  thfc  plaintiff  declared  that  "  in  confideration 
"  that  he  would  permit  the  defendant  to  occupy  a  houfe  for  four 
"  weeks,  at  ten -guineas  per  week,  the  defendant  undertook  to* 
f<  pay  the  faid  rent."  The  court  of  King9*  Bench  held  that  the 
plaintiff  wasa  entitled  to  recover,  though  the  defendant  never 
took  pofleffion,  and  though  no  other  promife  was  proved 
than  that  the  defendant  faid  fhc  would  take  the  houfe  upon! 

(c)  B,  U.  Mich.  Term  45  G.  3.    2  Smith**  Re}.  iS. 
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the  above  terms.  The  word  rent  means  the  fum  in  grofs.  The 
letting  and  hiring  is  evidence  of  an  exprefs  promife  fufficieat  to 
enable  the  party  to  bring  affumpfd. 

So,  if  there  be  an  agreement  by  deed  to  demife  an  houfe,  by 
words  not  amounting  to  an  adual  demife,  but  the  tenant  occupies 
it,  the  landlord  may  maintain  an  a&ion  of  indebitatus  ajjumpfit  for 
ufe  and  occupation. 

Thus,  in  the  cafe  of  Elliott^  executor  of  Tbompfon%  YrRogers,  (f) 
which  was  an  a&ion  of  ajfumpfit  for  ufe  and  occupation  of  certain 
premifes  belonging  to  the  teftator. 

The  plaintiff  proved  that  the  premifes  belonged  to  his  teftator  ^ 
and  the  occupation  by  the  defendant* 

The  counfel  for  the  defendant  obje&ed  to  the  form  of  the  ac- 
tion, and  contended,  that  the  plaintiff  (hould  be  nonfuited,  as  the 
teftator  had  dcmifed  the  premifes  by  deed  \  which  they  produced* 

It  was  read,  and  began,  "  Articles  of  agreement  between 
-  Thomson  (the  teftator)  and  ■  ■  ■■  Rbgers  the  defendant  \"  by 
which  Thompfon  agreed  to  let,  and  to  make  a  leafe  to  the  defendant : 
and  it  was  further  agreed,  that  the  expences  fhould  be  borne  be- 
tween them. 

But  Lord  Ketiyon,  Ch. }.,  faid,  "  If  there  was  a  demife  by  deed 
the  plaintiff  could  certainly  not  maintain  an  a£Uon  in  the  prefent 
form ;  but  this  is  not  a  leafe  of  the  premifes,  it  is  only  an  agree- 
Silent  for  a  leafe.  The  defendant  does  not  hold  under  the  deed  * 
and  the  ad  ion  is  therefore  maintainable." 

If  a  tenant  of  an  houfe  agrees  to  pay  a  fum  of  money  annually, 
over  and  above  the  rent  referred,  for  and  towards  the  goodwill, 
this  does  not  mean  a  fum  to  be  paid  as  a  rent,  but  a  fum  in  grofs; 
and  therefore  no  diftrefs,  or  a&ion  of  indebitatus  ajfumpfit  can  be 
maintained  for  fuch  annual  fum,  as  rent. 

Thus,  in  the  cafe  of  Smith  v.  Mapleback,  {g)  which  was  an  aQion 
of  replevin :  the  defendant  made  cognizance,  as  bailiff  of  William 
Jblarmaduke  Sellon>  for  rent  in  arrear ;  to  which  the  plaintiff 
pleaded  in  bar,  that  no  rent  was  in  arrear. 

(/)  4  %lh  ***?'  59'  BannIftcr  v'  Uftorne,  JP.  B.  Savings  after  Mil.  f. 
36  Geo.  3.  Treakes  Lam*  of  Evidence  242.  S.  />.     (g)  t  Term  Rep.  441. 
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On  the  trial  a  cafe  was  referred  for  the  opinion  of  the  coon  of 
Kings  Bench,  which  dated,  that  the  plaintiff  William  Smith,  being 
pofleffed  of  certain  premifes,  for  a  long  term  of  years,  by  ind-  n- 
ture  of  leafe,  dated  25th  Match  1783,  demifed  unto  Robert  Swim 
all  that  meffuage,  or  tenement,  Sec/  (the  premifes  mentioned  in 
the  pleadings)  rrom  the  day  of  the  date  of  the  faid  indenture  for 
the  term  of  8  years  3t  the  yearly  rent  of  31/.  10/.  payable  quar- 
terly on  the  four  ufual  quarter  days.     Robert  Swin  entered  and 
took  pofftffion  of  the  premifes  under  the  (aid  leafe.  By  indenture 
dated  1 2th  of  Jpril  1785,  Robert  Swin  in  conSderation  of  145A1 3/. 
afligned  the  premifes  to  William  Swin,  for  the  remainder  of  the 
term;  who  afterwards  by  indenture,  dated  6th  July  1785,  a£- 
figned  over  to  the  faid  William  Marmaduh  Sellon.     Sellon  entered 
and  took  poffeffion  under  that  affignmenr.     The  plaintiff  William 
Smith  afterwards  applied  to  Sellon  to  take  the  faid  premifes  ;  and 
the  following  agreement  was  entered  into  between  William  Sellon 
and  Ann  Smith,  as  agent  for  her  hufband,  the  plaintiff.    u  Agree- 
«  ment  between  Mr.  Smith  and  Mr.  Sellon  for  the  Three  Jolly 
«  Sailers,  at  Rotherbithe$  Mr.  Smith  to  hare  the  houfe  on  the 
"  terms  as  mentioned  in  the  leafe,  and  to  pay  8/.  ior.  over  and 
«  above  the  rent  annually  towards  the  good  will  already  paid  by 
«  Mr.  Sellon.n 

The  plaintiff  Smith  took  pofltffion  of  the  premifes  under  the  faid 
agreement,  and  the  premifes  defcribed  as  the  Three  Jolty  Sailor* 
in  the  agreement  are  the  fame  premifes  demifed  by  the  leafe  of 
the  25th  of  Mareh  1 783,  of  which  the  plaintiff  William  Smith  at 
the  time  of  the  agreement  aforefaid  had  the  reverfioiK  The  de- 
fendant, as  bailiff  of  William  Sellon,  on  the  14th  of  January  1786 
took  the  diftfefs  for  one  quarter's  rent. 

The  quefHon  for  the  opinion  of  the  Court  was,  whether  the  de- 
fendant as  bailiff  to  William  Marmaduke  Sellon,  had  a  nght  to  dtf- 
train  for  any,  and  what  rent  t 

The  Court  held,  that  the  annual  fum  of  8/.  to/.  Iras  not  to  be 
paid  as  a  rent,  but  only  as  a  fum  in  grofs,  for  which  no  diftreft 
could  be  maintained  j  and  gave  judgment  for  the  plaintiff. 

AJbhurjl,  J.  faid :  «  It  is  not  ncceffary  to  determine  whether 
this  agreement  amounts  to  a  furrender  of  the  whole  intereft,  or  is 

t» 
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to  be  confidercd  as  an  under-leafe  only  ;  though  if  it  were  nectf* 
fary,  I  (hould  fay  it  were  intended  that  the  premifei  fliould  be 
affigned  for  the  whole  term.  But  even  fuppoGng  it  is  not  fo,  and 
that  it  was  only  intended  to  be  a  demifc  from  year  to  year,  we 
4&u(t  neceffarily  give  judgment  for  the  plaintiff;  beeaufe  firft,  I 
am  of  opinion  that  the  8/*  ioj.«  at  aril  events,  was  referred  an* 
auaJly,  and  not  by  way  of  rent;  but  was  intended  to  be  a  pay-*, 
ment  of  a  (urn  in  grofs.  For  the  plaintiff  was  to  hold  on  the 
terms  mentioned  in  the  leafe,  and  to  pay  8/.  10/.  over  and  above 
the  rent  annually  referved  towards  the  good- will :  that  In  my  ap* 
prchenfion  does  not  mean  a  fum  to  be  paid  as  a  rent,  but  a  fum  in 
grofs.  But  even  if  it  were  referved  as  rent,  yet  it  is  referved  an- 
nually, therefore  it  could  not  be  due  till  the  end  of  the  year,  and 
the  defendant  had  no  right  to  diftrain  till  that  time.  Then  the 
year  not  being  at  an  end,  only  a  proportion  of  it  could  be  due* 

"  The  plaintiff  in  hisplra  in  bar,  fays  the  rent  was  not  in  arrear ; 
and  it  was  not  fo  *,  beeaufe  if  the  original  leffor  were  tenant  to 
Jtfac  leffec  under  this  agreement,  yet  as  having  an  intcreft  in  the 
premifes,  Sellon  was  to  pay  the  rent  to  the  plaintiff.  The  confe- 
rence is,  that  the  plaintiff  has  a  rent  in  his  own  hands ,  that  ba- 
lances the  rent  cUimod,  and  then  there  was  nothing  in  arrear." 

Butter,  J.  «  I  am  fafci&fied  that  this  was  intended  to  be  a  ijHw 
Tender  of  the  whole  term.  The  leafe  came  into  the  hafids  of 
StlJon  by  affignment,  and  Smiib  waftied  to  have  it  again.  Aftd 
there  is  no  colour  to  fay  that  Smith  only  wanted  it  for  a  particular 
period  of  the  term  «  for  when  the  agreement  says  he  fhall  have  it 
-on  the  terms  of  the  original  leak,  k  means  for  the  whole  term- 
Then*  as  to  the  8/.  1  or.  that  is  the  confederation  4>n  which  the  fur- 
ftnder  is  made,  to  be  paid  towards  the  good- will.  Sellon  had  paid 
a  fum  of  money  in  grofs  in  order  to  gee  the  aflignment  of  the 
leafe.  Inftead  of  taking  back  that  fum  which  he  had  paid,  lie 
agreed  that  he  would  receive  it  back  again  by  annual  payment*. 
As  it  16  not  expreffed  on  the  face  of  the  agreement  from  what 
time  the  payment  of  the  8/.  ic/.  was  to.  commence,  it  mud  be 
taken  to  mean  from  the  time  when  the  agreement  was  made.  Sup- 
pofing  it  paid  in  the  middle  of  a  quarter,  it  cannot  be  applied  to 
rent,  beeaufe  it  was  to  be  paid  for  ihe  good-will,  from  the  time 
of  the  agreement.  In  doubtful  cafes  whfre  the  parties  exprefs 
jthcm/elves  inaccurately,  the  courts  wifc  expound,  their  contract 
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according  to  their  intention.  And  it  is  a  maxim  in  law  fo  to 
judge  of  contra&s  as  to  prevent  a  multiplicity  of  a  Q  ions ;  thtnrc* 
fore  this  mult  be  taken  to  be  a  furrender,  in  order  to  prevent  two 
aftions  in  (lead  of  one.  For  if  Sellon  were  to  recover  againft 
$mitb,  the  latter  might  recover  upon  the  leafe  againft  the  former, 
which  would  be  abfurd.  And  it  is  on  that  ground,  that  the 
courts  have  conftrued  exprefs  words  of  covonant  into  a  releafe. 
As  fuppofing  the  obligee  of  a  bond  covenanted  that  he  would  not 
fue  on  it,  the  courts  fay  that  (hall  operate  as  a  releafe ;  for  if  it 
operated  only  as  a  covenant,  it  would  produce  two  a&ions.  So 
here  it  being  clear  that  Smith  was  to  have  the  leafe  back  again,  it 
'  operates  as  a  furrender ;  and  Sellon  cannot  recover  any  more  than 
Hhe  8/.  10/.  which  is  to  be  paid  annually  as  a  fum  in  grofs ;  and 
therefore  he  is  entitled  to  ap  a&ion  of  ajfumfcfd  to  recover  that 
fum." 

So  an  aftion  of  indebitatus  affumf>fit  for  rent  will  not  lie  by  a 
ftranger  in  order  to  try  his  title  ;  nor  where  there  are  two  adverfe 
claimants  litigating  their  title  to  the  premifes}  an  eje&ment  be- 
ing the  proper  remedy.  (A) 

< 

When  a  leafe  is  expired,  the  tenant  continues  liable  to  pay 
rent  unlefs  he  deliver  up  complete  poffeffion  of  the  premifes,  or 
the  landlord  accepts  another  tenant. 

'  Thus  in  the  cafe  of  Harding  v.  Cretborn^i)  which  was  ap 
aftion  of  ajfumfcftt  for  ufe  and  occupation;  The  cafe  in  evi- 
dence was,  that  the  defendant  had  held  the  premifes  by  leafe  un- 
der the  plaintiff,  which  leafe  expired  in  June  17Q2.  During  the 
continuance  of  the  leafe  the  premifes  had  been  let  to  under-tenant, 
who  had  continued  in  poffeffion  after  the  leafe  expired ;  and  the 
queftion  was,  whether  he  had  been  accepted  by  the  plaintiff,  the 
leffor,  as  his  tenant,  or  whether  the  defendant  (till  continued  liable 
to  the  rent  accrued  after  the  term  expired,  and  during  the  time 
the  under-tenant  had  continued  in  poffeffion. 

Lord  Kenyon,  Ch.  J.,  faid  :  "  When  a  leafe  is  expired,  the  te- 
nant's refponfibility  is  not  at  an  end ;  for  if  the  premifes  are  in 
poffeffion  of  an  under-tenant,  the  landlord  may  refufe  to  accept 
the  poffeffion,  and  hold  the  original  leffee  liable,  for  the  leffor  is 

(b)  Vide  Peale's  Law  of  Evidence,  242.     WoodfalPs  Landlord  and 
Tenant,  335.  (*)  x  £J}>.  /ty.  57* 

entitled 
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entitled  to  receive  the  abfolute  poffeffion  at  the  end  of  the  term. 
But  it  may  be  proved  that  the  leflbr  had  accepted  the  under-  te- 
nant as  his  tenant,  as  by  his  having  accepted  the  key  from  the 
original  leffee,  while  the  under-tenant  was  in  poffeflion ;  by  his 
acceptance  of  rent  from  him,  or  by  f6me  a  A  tantamount  to  it."  ' 

To  prove  the  plaintiff's  acquiefcence  to  accept  the  under-tenant 
as  his  tenant  when  the  leafe  had  expired,  a  paper  was  produced, 
which  was  a  notice  from  the  defendant  to  the  under-tenant,  then 
in  poflTeffion,  informing  him,  that  his  (the  defendant's)  term  in 
the  premifes  was  expired,  and  ordering  him  to  pay  his  rent  in  fu- 
ture to  the  plaintiff  as  his  landlord.  This  notice  was  witnefledby 
the  plaintiff*  himfelf. 

The  counfel  for  the  defendant  contended,  that  the  circumftance 
of  the  plaintiff's  having  witneflcjl  this  notice  was  conclufive  evi- 
dence of  his  acceptance  of  the  under-tenant  in  lieu  of  the  de- 
fendant. But,  Lord  Kenyon  ruled,—"  That  the  merely  fubferib- 
ing  an  inftrument  as  a  witnefs,  fhould  not  bind  the  party,  unleft 
there  was  fome  evidence  that  he  was  acquainted  with  its  contents 
at  the  time,  as  one  might  fubferibe  his.  name  merely  as  an  inftru- 
mentary  atteftation  without  any  knowledge  of  what  he  had  fo  at- 
tefted."  On  this  intimation  of  his  lordfhip's  opinion,  the  de- 
fendant proved,  that  the  notice  had  been  read  over  in  the  plaintiff's 
prefence,  and  that  he  }iad  then  fubferibed  it.     His  lordfliip  ruled, 

that  to  be  conclufive,  and  the  defendant  had  a  verdid. 

• 

So,  where  rent  is  referved  quarterly,  it  does  not  difpenfe  with 
the  neceffity  of  half  a  year's  notice  to  quit :  but  if  lefs  than  half 
a  year's  notice  is  given,  and  the  leflbr  neither  expreffes  an  affent 
4>r  difient  to  the  admitting  it,  and  accepts  the  rent  up  to  the  time 
the  tenant  quits  the  premifes ;  fuch  conduft  of  the  leflbr  will  be 
confidered  as  i  waiver  of  the  regular  notice  to  quit. 

Thus,  in  the  cafe  of  Shirley  v.  Nenuman^  (£)  which  was  an  action 
for  ufe  and  occupation.  The  defendant  had  been  tenant  to  the 
plaintiff  from  year  to  year,  commencing  at  Lady-day  ;  the  rent  was 
payable  quarterly :  at  Chr'tflmas  the  defendant  gave  notice  that  he 
'would  quit  the  premifes  at  the  Lady*day  following :  the  circum- 
ftances  as  proved  on  his  part  were,  that  this  notice  to  quit  had 
been  left  at  the  houfe  of  the  perfon  who  received  the  rents  of  the 

(1)  1  EJ}>.  Rep.  266, 
,-  L 1 4  eftate, 
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cftate,  that  he  had  put  it  on  his  file  of  notices,  and  had  neither 
exprefled  his  affent  or  diflent  to  the  accepting  it  as  a  notice  to 
quit.  The  rent  was  paid  up  to  Lady-day  when  the  tenant  quitted  ; 
and  the  ad  ion  was  for  rent  accruing  fubfcquent  to  that  time* 

The  defendant  relied  on  two  grounds  ;  firft,  that  the  rent,  be- 
ing payable  quarterly,  a  quarter's  notice  to  quit  was  iufijcient; 
but  fecondly,  that  if  by  law  it  was  not  fufficient,  that  the  de- 
fendant's acceptance  of  the  notice  to  quit  at  the  end  of  three 
months,  and  that  being  at  the  end  of  the  year,  was  a  waiver  of 
the  notice,  which  by  law  would  be  other  wife  ncceiTaryr 

It  was  anfweVed  by  the  counfel  for  the  plaintiff,  that  the  man- 
ner of  paying  the  rent  made  no  alteration  as  to  the  tenancy,  which 
was  from  year  to  year;  and  that  it  was  therefore  incumbent  on 
the  defendant  to  have  given  half  a  year's  notice  of  quitting,  as 
was  required  by  law,  in  cafes  of  fuch  holdings.  As  to  the  fecond 
point,  they  infilled  that  the  tacit  -receipt  of  a  notice  without  any 
evidence  of  acquiefcence  on  the  part  of  the  plaintiff,  could  not  be 
conftrued  into  a  waiver  of  the  regular  notice* 

Lord  KettyoHy  Ch.  J.,  faid,  "  that  the  tenancy  was  from  year 
to  year,  and  that  in  fuch  cafes,  no  notice  (hort  of  fix  months,  and 
determinable  with  the  year,  was  fufficient,  and  that  the  mode  qf 
payment  of  the  rent,  whether  half  yearly  or  quarterly,  was  a  col- 
lateral matter,  and  no  difpenfation  or  qualification  of  the  regular 
fix  month's  notice  required  by  law  :  but  his  lordfliip  added,  that 
by  agreement  the  parties  might  difpenfe  with  the  notice,  and  the 
acquiefcence  of  the  parties  was  prefumptive  evidence  of  fuch 
agreement  \  and  he  was  of  opinion,  that  in  this  cafe  there  was 
evidence  of  acquiefcence,  as  the  plaintiff  had  received  the  notice 
to  quit  at  the  end  of  three  months,  and  never  exprefled  to  the  do* 
fendant  any  diflent  whatever,  which  he  thought  he  fliould  have 
done,  if  he  had  meant  to  have  refufed  his  afient  to  the  dc- 
fendant's  quitting  according  to  the  notice." 

But,  if  a  lodger  goes  away,  without  giving  a  regular  notice  %6 
quit,  it  is  no  defence  to  an  afticn  for  rent  which  accrued  fubfe- 
quent  to  the  time  of  quitting  the  lodgings,  that  the  landlord  duck 
up  a  bill  at  the  window,  and  endeavoured  to  let  the  lodgings; 
'  fuch  an  aft  of  itfelf  not  being  deemed  a  fufficient  waiver  of  a  regu- 
lar notice  to  quit* 

Thtt*! 
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Thus,  in  the  cafe  of  Redpatb  v.  Roberts,  (/)  which  was  an  a£Uoa 
of  a][umj>fit  for  ufe  and  occupation  of  certain  apartments  in 
the  plaintiff's  houfe :  it  was  brought  to  recover  half  a  year's  rant 
from  Mid/ummer  to  Lhriftmas  i  the  defendant  having  (as  the 
plaintiff  infifted}  quitted  at  M idfummer  without  giving  any  notice. 

The  defendant's  counfel  attempted  to  prove,  that  after  the  de- 
fendant had  quitted  at  M idfummer  >  the  plaintiff  had. put  up 
a  bill  at  the  window,  and  endeavoured  to  let  the  lodgings ;  but 
they  were  in  fad  not  let.  This,  it  was  contended,  wasexcrcifing 
a  right  to  difpofe  of  the  apartments,  for  the  time  it  was  fuppofed 
they  belonged  to  the  defendant ;  and  evidence  that  the  contract 
was  put  an  end  to  at  Midfummer, 

But  Lord  Kenyon,  Ch.  J.,  faid,"  that  would  afford  no  anfwerty) 
the  plaintiffs  adion.  It  was  for  the  benefit  of  the  defendant  that 
the  apartments  (bould  be  let ;  nor  would  he  infer  from  the  cir- 
tumftance  of  the  party's  endeavouring  to  let  them  ;  that  the  con- 
tra&  was  put  an  end  to  j  that  there  mud  be  other  cirenmftances  to 
{how  it,  and  not  an  aft  of  fo  equivocal  a  kind.  That  as  the  plain* 
tiff  had  proved  the  taking  of  the  premifes,  and  the  payment  of 
fhc  rent,  it  was  incumbent  on  the  plaintiff  to  prove  that  tenancy 
put  an  end  to  by  exprefs  evidence." 

If  aflignees  of  a  bankrupt  hold  premifes  previouHy  occupied  by 
the  bankrupt,  they  are  only  liable  for  the  rem  which  accrues  during 
the  period  they  occupy  the  premifes,  though  they  (hould  enter  a{ 
the  middle  of  a  quarter,  (m) 

Where  the  owner  of  a  wharf  having  represented  himfelf  to  have  $ 
longer  term  therein  than  He  really  had,  agreed  with  a  perfon  to  fell 
and  aflign  fuch  term  to  him,  and  poffeflion  was  thereupon  taken  * 
but  which  poffeflion  being  injurious  rather  than  beneficial  to  th* 
vendee,  in  confequence  of  the  mifrcprefentation  of  the  owner,  the 
agreement  was  refunded,  and  the  premifes  given  up  to  the  owner) 
the  .vendee  is  not  liable  for  rent,  during  the  time  he  occupied  the 
wharf. 

(/)  3  EJb.  Pep.  tit.  (m)    Naifli  v.  Tatlock  and  other*,  a  Jfc 

Bl.  3»9,  ride  ante  VeL  i.  Pare  IL  Chop,  10./  10. 

»  •       . 

Thiut 


5«t  Of  Contrails  fir  Ufe  and  [Tart  IEU 

Thus,  in  the  cafe  of  Hearn  and  another  .v.  Tomli*>  (»)  which 
was  an  aftion  for  ufe  and  occupation  of  a  wharf.  The  plaintiffs 
had  agreed  to  fell  the  wharf  to  the  defendant,  and  dated  tbat  the 
leafe  had  13  years  to  run.  Under  this  con  trad  the  defendant 
entered  into  pofieffion  of  the  wharf:  but  it  being  afterwards  dif- 
covered  that  the  plaintiffs  had  an  intereft.  in  the  premifes  for  three 
years  only,  the  defendant  refufed  to  compleat  his  purchafe*  The 
firft  witnefs  proved  that  fo  far  from  being  a  beneficial  occupation 
to  the  defendant9  he  had  been  put  to  great  ezpence  in  removing 
timber  to  the  wharf  which  was  intended  to  continue  there  fome 
years.  Upon  this  evidence  Lord  Kcnyon,  Ch.  J.,  faid :  "  To 
maintain  an  a&ion  for  ufe  and  occupation,  it  muft  appear  that 
the  occupation  has  been  beneficial  to  the  defendant.  This  occu- 
pation was  injurious  to  the  defendant,  who,  had  he  been  told 
that  the  plaintiffs  had  only  a  term  of  thee  years  in  the  premifes, 
would  never  have  entered  upon  them,  and  the  plaintiffs  (hall  not 
be  permitted  to  make  this  the  ground  of  an  adion." 

If  lodgings  are  let  for  purpofes  of  proftitution,  the  landlord 
tannot  maintain  an  a&ion  for  arrears  of  rent. 

Thus,  in  cafe  of  Girarday  v.  Richardjin,  (0)  which  was  an 
a&ion  of  ajfumfftt  for  ufe  and  occupation  of  certain  rooms  belong* 
ing  to  the  plaintiff. 

For  the  defendant  it  was  proved,  that  (he  was  a  woman  of  the 
town  :  tbat  the  rooms  had  been  let  to  her  by  the  wife  of  the  plain- 
tiff, who,  it  was  proved,  managed  the  bufinefs  of  his  houfe  in 
letting  the  lodgings :  that  at  the  time  of  letting  them  (he  was 
informed  the  defendant's  mode  of  life,  and  confented  that  (he 
fhonld  be  at  liberty  to  receive  male  vifitors  for  thepurpofe  of  prof- 
titution. 

Lotd  Kcnjort)  Ch.  J.  ruled,  "  That  under  thefe  circumftances 
the  aftion  was  not  maintainable  :  that  the  contract,  upon  which 
it  wad  attempted  to  be  fuftained,  was  contra  bonos  mores  ^  and  there* 
fore  could  not  fupport  an  a£Hon."  His  lordfliip  therefore  direct- 
ed a  verdift  for  the  defendant. 

Where  there  is  a  note  in  writing  exprefling  the  quantum  of 
.rent,  or  the  duration  of  the  term,  evidence  of  a  paroj  agreement  to 

(»)  Peale's  Cat.  N.  P.  192.       (0)  1  EJp.  Rep.  13.  Set  affo  Lloyd  v. 
Juhnjbn,  1  Bos.  &  Put.  340. 

annul 
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annul  or  fubftantially  to  vary  the  written  conjraft  is  inadmif- 
fible ;  elfe  the  flatute  of  frauds  would  be  eluded,  and  the  fame 
uncertainty  introduced  by  fuppletory  or  explanatory  evidence, 
which  that  ftatute  has  fuppreffed,  inrefpeft  to  the  principal  ob* 
jefl.  (p) 

An  executor  cannot,  in  one  a£lion,  declare  for  rent  due  to  his 
teftator,  and  alfo  for  rent  due  to  him  in  his  own  right. 

> 

Thus,  in  the  cafe  of  Uookin  v.  Quilter  (q)  which  was  an  aQiot) 
pf  indebitatus  affumpfit  for  ufe  and  occupation  \  the  declaration 
contained  four  counts ;  the  three  firft  were  for  rent  due;  to  the 
plaintiff's  teftator ;  and  the  fourth  count  ftated  the  rent  to  be 
due  to  the  plaintiff  for  the  ufe  and  occupation  of  his  houfe.  After 
judgment  by  default,  upon  error  brought,  the  judgment  was  rc- 
ycrfed.  The  Court  faying,  "  There  being  no  verdi£t  we  can  pre- 
fume  nothing,  but  that  the  fourth  count  is,  as  it  appears,  in  the 
plaintiff's  own  right,  which  cannot  be  joined  with  the  others;  and 

the  damages  are  entire. 

« 

It  is  a  general  rule  that  a  tenant  caanot  difpute  his  landlord's 
title  in  an  a&ion  for  ufe  and  occupation. 

Thus,  in  the  cafe  of  Lewis  y.  Wallace^  (r)  which  was  an  aftion 
of  affumfjjftt  for  the  ufe  and  occupation  of  a  houfe  by  permiffioa 
of  the  plaintiff;  the  defendant  pleaded  nil  habuit  in  tenementis  $ 
and  upon  demurrer  the  Court  held  it  not  a  good  plea,  as  it  would 
be  upon  a  leafe'at  common  law,  becaufe  there  an  intereft  is  flip* 
pofed  to  have  parted  from  the  leffor ;  but  here  th*  Court  muft  take 
it  that  there  was  an  exprefs  promife,  and  therefore  if  the  plaintiff 
had  an  equitable  title,  or  no  title  at  all,  yet  if  the  defendant  has 
enjoyed,  by  permiflion  of  the  plaintiff,  it  is  fufficieat ;  and  it  is 
not  neceffary  for  the  plaintiff  to  fay  it  is  his  houfe,  any  more  than 
in  ajfumpfit  for  goods  fold,  to  fay  they  were  the  goods  of  the 
plaintiff. . 


(p)  Per  Blackftone,  Jujl%  2  Bl.  Rep.  1250.  Set  alfo  $  Wilt.  276.  S.P. 
(?)  Stra.  1271.     .See  alfo  BuL  N.  P.  138.  S.  C.      ■ 
(r)  Bill,  is  Geo.  2.  K.  B.  Bui  N.  P.  139.    See  alfo  2  Wilu  211.  Ej}. 
N.  P.  21. 

So, 
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So*  in  Cooke  y.LoxIey,  (/)  which  was  alfo  an  aQion  for  ufc  and  occu- 
pation, tried  before  Lord  Kenyan,  Ch.  J.  Upon  the  trial  it  ap- 
peared that  the  former  incumbent  had  let  forac  of  the  glebe  lands  to 
the  defendant,  who  had  continued  tenant  to  the  prefent  incumbent, 
the  plaintiff,  and  had  paid  him  half  a  year's  rent  for  the  fame. 
This  a&ion  being  brought  for  fome  arrears  of  rent,  the  defendant 
offered  to  give  evidence  of  the  plaintiff's  having  been  fimonically  ' 
prefentcd,    of  which  the  defendant  was  ftated  to  be*  ignorant  i 

when  he  paid  the  former  rent :  but  Lord  Kenyan  refafed  to  re- 
fceive  it,  being  of  opinion  that  the  cafe  fell  within  the' common 
rule  that  a  tenant  (hould  not  be  permitted  to  impeach  his  land- 
lord's title  in  an  a£tiou  for  nfe  and  occupation.  There  was  a  ver* 
ii&  accordingly  for  the  plaintiff.  And  upon  a  motion  to  fet  afide 
this  verditt,  the  court  of  King's  Bench  confirmed  his  lordfliip's 
opinion.  And  Lord  Kenyan  faid :  "  Conforming  to  the  uniform 
fdecifions  in  all  the  cafes  upon  this  fubjed,  I  ruled  at  the  trial, 
and  continue  to  entertain  the  fame  opinion,  that  in  an  adtion  for 
vfe  and  occupation  it  ought  not  to  be  permitted  to  a  tenant,  who 
occupies  land  by  the  licenfe  of  another,  to  call  upon  that  other  * 
to  (how  the  title  under  which  he  let  the  land.  This  is  not  a  mere 
technical  rule,  but  is  founded  in  public  convenience  and  policy. 
And  the  only  question  here  is,  whether  that  rule  (hall  Hill  pre- 
vail :  if  k  do,  it  applies  equally  ftrong  to  the  prefent  cafe  as  tp 
all  others.  Here  the  defendant,  who  occupied  the  land,  did  fo 
by  the  permifiion  of  the  plaintiff,  and  then  refufed  to  pay  his 
rent,  under  an  idea  that  he  might  contcft  the  plaintiff's  right: 
but  the  plaintiff  could  not  be  fuppofed  to  come  to  trial  prepared  to 
meet  fuch  a  defence,  and  to  make  out  his  title,  fuch  an  a&iou 
as  the  prefent  does  not  involve  the  queftion  of  title.  This  differs 
from  the  cafes  of  ufuiy  and  fmug^llng  alluded  to  at  the  bar; 
for  there  the  contracts  themfelves  are  founded  in  fraud." 

Grofe,  J.  "  It  has  been  faid,  that  the  rule  of  not  giving  in  evi- 
dence nil  habuit  in  tenementu,  in  an  action  for  ufe  and  occupation, 
is  a  technical  rule :  but,  in  my  opinion,  no  rule  is  better  founded 
.in  juftice  and  policy  than  this.  The  general  rule  is  admitted, 
rfiat,  in  fuch  an*ftk>n  as  this,  the  trnant  cannot  difputc  the  land- 
lord's title)  and  no  exception  to  it  has  been  (hewn  applicable  to 
this  c«ife  " 

(,)  5  Term  R?p.  *. 
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• 

But  it  is  faid,  that  though  a  tenant  is  not  allowed  to  difpute  hit 
landlord's  title,  yet  he  may  (how  that  the  party  fuing  had  only  * 
temporary  intereft  at  the  time  of  the  deraife,  which  has  fince  ex- 
pired 5  or  that  he  has  mortgaged  the  eftate  to  another  perfon,  who 
has  given  the  defendant  notice  to  pay  his  rent  to  him.  To  prove 
thefe  fa£ts  he  mud  be  prepared  with  the  regular  evidence  to  fhow 
what  the  plaintiff's  title  originally  was,  or  the  deeds  by  which  he 
has  patted  with  it :  for  the  mere  fa&  of  the  defendant  having 
once  been  tenant  is  fufficient  to  eftablifh  the  plaiutUF's  cafe*  (/) 


ft)  Fide  Praie,  -Law  of  Evidence,  144. 
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CHAPTER  XXI. 

Of  Contratfs  to  Take  and  to  Repair  Houfes,  tsfc. 

TO  an  a£tion  for  not  taking  premifes  purchafed,  it  is  no  ob- 
jection that  the  vendor  had  not,  at  the  time  of  the  fale, 
fuch  an  eftate  or  intereit  as  he  agreed  to  fell,  provided  he,  obtains 
fuch  eftate  or  intereft  any  time  before  he  is  called  upon  by  the 
Tendee  to  deliver  an  abftrafl  of  his  title,  and  to  complete  the  fale. 
Thus,  in  the  cafe  of  Thomp/on  v.  Miles,  (a)  which  was  an  action 
of  affumpftt  brought  to  recover  damages  for  the  breach  of  an  agree* 
xa€OX  to  complete  the  purchafe  of  certain  premifes,  compriGng  an 
iron  foundery,  dwelling-houfe,  &c  which  the  defendant  had  pur- 
chafed at  a  public  fale.  The  particulars  of  fale  defcribed  the 
houfe,  foundery,  &c.  as  being  in  thorough  repair,  held  under  a 
leafe,  of  which  40  years  were  unexpired,  with  a  certain  right  of 
cartway,  for  twenty-four  years.  The  declaration  only  fet  out  fo 
much  of  the  agreement  as  refpe&ed  the  purchafe  of  the  foundery, 
houfe,  &c.  but  dated  no  part  of  that  refpe£ting  its  being  in  re- 
pair, or  refpe&ing  the  right  of  cartway. 

For  the  defendant  it  was  objected,  that  the  whole  being  an  en- 
tire purchafe,  under  certain  particulars  comprifed  in  the  agree* 
ment,  that  the  whole  ought  to  have  been  fet  out  in  the  declara- 
tion. But  Lord  Kenyan,  Ch.  J.  over-ruled  the  objection }  he 
faid,  «« That  the  material  pait,  and  upon  which  the  plainrijPs 
a&ion  was  grounded,  arofe  on  the  purchafe  of  the  foundery,  houfe, 
&c.  and  that  the  circumftance  of  its  beihg  in  repair  was  a  mete 
r  collateral  matter;  and  that  of  the  right  of  way,  an  eafemeoc 
merely  annexed  to  the  houfe  and  foundery,  and  fo  need  not  be 
dated  in  the  declaration/' 

To  prove  the  duration  of  the  leafe,  as  represented  in  the  parti- 
culars of  the  fale,  the  leafe  ttfelf  was  produced,  and  it  was  found 
that,  in  point  of  fad,  there  were  but  thirty-nine  years  unexpired, 
though  the  particulars  exprefled  that  there  were  forty ;  but  by  an 

,        .  (a)  1  Ejp.  Rtp.  184. 

agreement 
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agreement  indorfed  on  the  leafe,  the  leffor  had  thereby  agreed  to 
add  One  year  to  the  unexpired  term  ;  fo  that'  there  were,  in  fa&, 
forty  years  to  come ;  but  this  agreement,  by  the  leffor,  was  dated 
after  the  ad  ion  brought. 

This  was  objefted  to  as  fatal,  the  tetem  fold  not  being  the  true 
one :  and  it  was  ftrongly  infilled  on,  that  the  enlargement  of  the 
term,  being  made  after  the  a&ion  brought,  could  not  cure  it.  But 
Lord  Kenyon  faid  :  "  That  it  had  been  folemnly  adjudged,  that 
if  a  party  fells  an  eftate  without  having  title,  but  before  he  is 
called  upon  to  make  a  conveyance,  by  a  private  Aft  of  Parlia- 
ment gets  fuch  an  eftate  as  will  enable  him  to  make  a  title,  that 
that  is  fufiicient :  that  here  the  plaintiff  being  enabled  to  make 
a  title,  and  the  defendant  never  having  applied  for  it,  that  he 
fholild  not  be  allowed  to  fet  up  againft  the  plaintiff,  a  want  of 
title,  though  the  power  of  making  that  title  was  obtained  after 
the  a&ion  brought }  his  lord  (hip  therefore  ruled,  that  the  evi- 
dence offered  was  fufiicient  to  fupport  the  a&ion." 

# 

But  where  J.  agreed  to  underlet  his  houfe  to  B.,  the  latter 
paying  for  the  furniture  afan  appraifement :  it  was  held  that  B. 
was  excufed  from  the  performance  of  the  agreement,  becaufe  A.% 
at  the  time  he  quitted  the  houfe,  was  in  arrear  for  rent  to  his 
landlord. 

Thus,  in  the  cafe  of  Partridgt  v.  Stwerfa,  (i)  which  was  an 
adion  of  ajfumpjtt :  Upon  the  trial  it  appeared  that  an  agreement 
was  entered  into  between  the  plaintiff  and  the  defendant ;  that 
the  former,  who  was  tenant  of  a  certain  houfe,  fhould  let  the 
fame  to  the  latter  for  a  year,  from  the  Chrijlmas  day  then  follow- 
ing, and  that  whatever  houfehold  furniture,  (ho uld  be  left,  by  the 
plaintiff  upon  the  premifes,  fhould  be  appraifed,  and  that  the 
defendant  fliould  take  it  at  the  appraifed  value,  and  that  the  mo* 
fiey  fhould  be  paid  on  or  before  the  ill  of  January  then  next. 
At  Chrijlmas  day  the  defendant  quitted  the  houfe,  leaving  fome 
furniture  upon  the  premifes  ;  he  offered  pofleffion  to  the  defend- 
ant, and  gave  him  notice  that  a  broker  would  attend  to  value  the 
furniture.  The  defendant  refufed  to  fulfil  the  agreement,  on 
Recount  of  arrears  of  rent  being  due  from  the  plaintiff  to  the 
landlord. 

(b)%Bos.  Jtf  PhI.  17a. 
*  Upon 
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Upon  this  evidence  Lord  Alvanley,  Ch.  J.,  before  whom  the 
caufe  was  tried,  nonfuited  the  plaintiff.  The  counfel  for  the 
plaintiff,  however,  moved  for  a  rule  to  (bow  caufe  why  the  non* 
fuitfhould  not  be  fet  afide,  urging  that  as  the  plaintiff  had  done 
every  thing  to  fulfil  his  part  of  the  agreement,  the  defendant  was 
bound  to  perform  what  he  had  contracted  for. 

But  the  Court  were  of  opinion,  "  That  as  the  furniture  was 
liable  to  be  diflrained  for  the  arrears  due  from  the  plaintiff  to  his 
landlord,  the  defendant  was  not  bouod  to  take  them,  and  was 
therefore  excufed  from  the  performance  of  the  agreement." 

If  a  houfe  is  partially  burnt  before  the  day  on  which  the  tenant 
is  to  take  poffe (lion,  it  is  undecided  whether  the  landlord  can 
maintain  an  action  at  law  againft  the  tenant  for  not  taking  poflef- 
flon,  and  alfo  for  the  rent  of  the  premifes. 

Thus,  in  the  Cafe  of  PbilHpfon  v.  Leight  (c)  which  was  an  action 
en  an  agreement  for  the  letting  and  taking  of  a  houfe  in  Hanover 
Square,  from  the  i  ft  November ,  1794.  The  breaches  afligncd 
were,  firlt,  that  the  defendant  did  .jiot  take  the  houfe  pur- 
fuant  to  the  agreement ;  fecondly,  that  he  refufed  to  pay  the/ 
rent  in  arreat.  There  was  a-lfo  a  general  count  for  ufe  and 
occupation. 

The  cafe  relied  on  for  the4  defendant  was,  that  the  agreement 
for  the  houfe  was  made  on  the  ad  of  November  to  commence  o£ 
the  20th  of  the  fame  month,  and  that,  before  the  time  when  the 
defendant  was  to  take  poficflion,  a  fire  broke  out  in  it,  by  which 
he  was  prevented  from  occupying.  And  for  the  defendant  was 
cited  Brown  v.  Souther,  before  Lord  Nortbington^  in  Andrevtt ,  and 
another  cafe  before  Lord  Bathurjl%  wherein  it  had  been  held  that 
where  the  houfe  had  been  con  fumed  by  fire  the  tenant  would  be 
difcharged  from  payment  of  the  fent< 

The  counfel  for  the  plaintiff  infifted,  that  not  with  Handing  the 
fire,  the  defendant  was  liable  at  law,  and  cited  Monk  v.  Cooper, 
Stra.  763.  and  Balfour  v.  Wefton%  1  Term  Rep.  3x0. 

Lord  Ktnyon>  Ch.  }.  having  looked  into  the  cafe  in  the  term 
reports,  faid :  "  That  fitting  at  Njfi  prlus%  he  was  unwilling 
to  hold  any  thing  contrary  to  it,  though  it  differed  from  the 

CO  1  J§fr  **.  J97-: 

cafe 
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cafe  of  Brown  and  Quitter ;  but  that  he  was  difpofed  to  be  of 
opinion  with  Lot<1  Noribington,  who  was  a  very  great  lawyer.** 

It  being  proved  that  the  houfe  was  put  into  complete  repair  by 
the  month  of  April,  and  had  been  fince  .unoccupied,  it  wa?  agreed 
to  refer  the  caufc  to  arbitration. 


£.  Of  Contrads  io  Ufe  Lands,  and  to  Repair  Houfih  3fo 
in  a  Tenant*  like  and  proper  Afanner* 

The  ipere  relation  of  landlord  and  tenant  is  a  fufficient  confix 
deration  :  to  raife  an  implied  promife  on  the  part  of  the  tenant 
to  ufe  apd  manage  his  farm  in  an  hufband-like  and  proper 
manner, 

Thus,  in  the  cafe  of  Pawky  v.  Walker ,  (//)  which  was  an 
aftson  of  ajfumpftt ;  and  the  fir  ft  count  of  the  declaration  alleged 
that  on  fuch  a  day  "  the  defendant  became  and  was  tenant  to 
"  the  plaintiff  of  a  certain  farm,  /fee,  in  .confideration  whereof 
$t  he  undertook  and  promifed  not  to  carry  away  from  the  farm  any 
«  of  the  draw,  dung,  corapoft,  gfc."  The  fccond  count  ftated, 
that  for  the  fame  confideration  the  defendant  undertook  and  pro- 
mifed to  cultivate  the  land  io  a  good  and  huffcand-like  manner,  ac» 
cording  to  the  cuftpm  of  the  country ;  and  the  third, to  manage  and 
cultivate  $he  land  according  %q  the  ufage  and  courfe  of  good  huf- 
bandry.  After  verdift  for  the  plaintiff,  it  was  moved  in  arreftp£~ 
judgment,  that  there  was  np  confideration  laid  for  the  promifes  ; 
for  it  was  not  alleged  that  the  defendant  had  become  tenant  to  thft 
plaintiff  on  the  terms  that  he  would  cultivate  the  land  in  a  good 
and  hu£band-like  manner,  &c,  but  merely  u  that  be  became 
"  and  was  tenant  to  the  plaintiff"  But  the  Court  {aid,  "  That 
the  bare  relation  of  landlord  and  tenant  was  a  fufficient  confidera* 
lion  for  the  promifes  in  the  declaration $"  arid  Jtiprefore  (hey  re-r  * 
fufed  the  rule. 

So,  in  an  afiion  (/)  againft  a  tenant  upon  promifes  that  he  would 
occupy  the  farm  in  a  good  and  hulband-like  manner,  according 
to  the  cuftom  of  the  country,  an  allegation  that  he  had  treated 
(he  cftate  contrary  to  good  hnfbandry  arid  the  cuftom  of  thcr 
country,  is  proved  by  Avowing  that  he  had  treated  it  contrary  to 

W  5  Term  Rep.  373.         fa  Leigh  v.  Hewitt,  4  Erf  154. 
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the  prevalent  courfe  of  good  huibandry  in  that  neighbourhood, 
as  by  tilling  half  his  farm  at  once,  when  no  other  farmer  there 
tilled  more  than  a  third  ;  though  many  tilled  only  a  fourth.  And 
it  is  not  ncceflary  to  {how  any  precife  definite  cuftom  or  ufage  in 
refpect  to  the  quantity  tilled. 

A  tenant  from  year  to  year  is  bound  to  fair  and  tenantable  re- 
pairs, fo  as  to  prevent  wafte  or  decay  of  the  premifes ;  but  he  is 
not  bound  to  do  fubftantial  and  lading  repairs. 

Thus,  in  FerguforCs  cafe,  (/)  which  was  an  a&ion  to  recover 
damages  for  fuffering  an  houfe  of  the  plaintiffs  to  be  out  of  re- 
pair. The  cafe  on  the  part  of  the  plaintiff  was,  that  the  defend- 
ant had  rented  a  houfe  of  him,  as  tenant  at  will,  at  a  rent  of 
3 1/.  per  annum,  which  he  had  quitted  ->  after  the  defendant  bad 
given  up  the  pofieflion,  the  houfe  was  found  to  be  very  much  out 
of  repair,  and  the  plaintiff  had  an  eftimate  made  of  the  fuin  ne- 
cefiary  to  put  it  into  complete  and  tenantable  repair,  which  Aim  he 
fought  to  recover  in  the  prefent  adion.  But  Lord  Kenyon,  Ch.  J« 
(aid  :  "  It  was  not  to  be  permitted  to  the  plaintiff  to  go  for  the 
damages  fo  claimed.  A  tenant  from  year  to  year  is  bound  to 
commit  no  wafte,  and  to  make  fair  and  tenantable  repairs,  fuch 
as  putting  in  windows  and  doois  that  have  been  broken  by  him, 
fo  as  to  prevent  wafte  and  decay  of  the  premifes ;  but  in  the 
prefent  cafe  the  plaintiff  has  claimed  a  fum  for  putting  on  a  new- 
roof  on  an  old  worn-out  houfe  ;  this,  I  think;  the  tenant  is  not 
bound  to  do,  and  that  the  plaintiff  has  no  title  to  recover  it/' 

In  the  cafe  of  Winn  v.  White,  (g)  the  plaintiff  declared 
that  the  defendant  held  a  certain  farm  under  an  agreement  to 
u(e  and  leave  the  fame,  when  he  quitted  it,  in  as  good  condition  as 
he  found  it.  And  it  was  proved  in  evidence  that  the  agreement 
was,  that  the  defendant  (hould  leave  the  premifes  in  as  good 
condition  as  he  found  them  ;  and  that  he  found  them  in  tenant- 
able  repair.  ~  '  ' 

The  Court  {aid,  "  as  the  plaintiff  had  proved,  that  White 
agreed  to  leave  the  farm  in  as  good  condition  as  he  found 
it,  and  that  he  found  it  in  tenantable  repair;  this  amounted 
to  proof,  that  he  agreed  to  leave  it  in  tenantable  repair.* 

(/)  a  Ejp.  Rep.  5oo.>       {g)  2  BL  Rep.  840^ 

CHAPTER 
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CHAPTER  XXII. 

« 

Of  Tithes  Bargained  and  Sold ;  and  of  Agreements  for  d 

Compofition  in  lieu  of  Tithes. 


AN  action  of  indebitatus  afiump/U  lies  for  tithes  bargained  aztd 
fold,  (a) 

So,  this  action  lies  for  a  compoGtion  in  lieu  of  tithes. 

Thus,  in  the  cafe  of  Baton  v.  Sberwin,  (b)  wherein  the  plaintiff 
declared,  that  the  defendant  in  conGderation  that  the  plaintiff  had 
agreed  frith  the  defendant  for  fix  years ;  that  he  would  fufier 
him  to  take  the  tithes  of  corn  and  hay  within  fuch  a  parifli,  that 
the  defendant  did  agree  to  pay  him,  in  conGderation  thereof,  ioo/.» 
to  wit,  50/.  half-yearly  $  and  for  nonpayment  of  50/,  was  this 
a£Hon  brought,  and  a  verdict  for  the  plaintiff.  But  afterwards 
h  was  moved,  in  arreff  of  judgment,  that  tithes,  bcrng  things  that 
lie  in  grant,  cannot  pais  by  this  parol  agreement.  Pollexfen>  on 
the  other  fide,  faid,  though  it  is  true  it  would  not  be  good  as  a 
leafe,  but  yet  here  was  fufficient  caufe  of  adion  arifing  from  the 
mutual  promife  of  the  parties  j  and  fo  the  Court  held,  "  fot 
though  it  is  true  no  intereft  ptffes  by  fuch  an  agreement,  yet  he 
having,  according  to  the  agreement,  fuficred  him  to  take  the 
tithes,  an  a£tion  lies  for  the  money  upon  the  other's  agreement." 


(a)  Freeman9!  Rep.  JU.rf.  142.  1  Pin.  Mr.  27;.        (b)  Sim.  uji 
SatJfiQm.  D*  xk.  Dijmtf£.  tu  Bat.  Abe.  tlu  ^fagfr,  A. 
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CONSTRUCTION  OF  CONTRACTS. 

AMD  OF  THE 

ACTION  OF  JS  SUM  PS  IT. 


*     CHAPTER  I. 

Of  the  Conftruftion  of  Contrails  and  Agreements. 

'  A  CONTRACT  or  agreement  is  to  be  conftrued  according  t# 
Jt\  its  fenfe  and  meaning,  as  colle&ed,  in  the  firft  place,  from  the 
terms  ufed  in  it,  which  terms  are  themfelves  to  be  underftood  in 
their  plain,  ordinary,  and  popular  fenfe,  unlefs  they  have  gene* 
tally,  in  refpe£fc  to  die  fubjed  matter,  as  by  the  known  ufage  of 
trade,  or  die  like,  acquired  a  peculiar  fenfe,  difting  from  the 
popular  fenfe  of  the  fame  words ;  or  unlefs  the  context  evidently 
points. out  that  they  mult,  in  the  particular  inftance,  and  in  order 
to  effe&uate  the  immediate  intention  of  the  parties  to  that  con- 
tra£t,l>e  underftood  in  fome  other  fpecial  and  peculiar  fenfe.  (a) 

And  the  general  rule  which  our  courts  of  law  have  adopted,  in 
the  conftru&ion  of  all  mercantile  inftruments,  is,  that  the  conftruc* 
tion  (hould  be  liberal,  agreeable  to  the  real  intention  of  the  par- 
ties, and  conformable  to  the  ufage  of  trade  in  general,'  and  of 
the  particular  trade  to  which  the  contract  relates,  (*) 

Pothier,  in  his  very  learned  treatife  on  obligations,  (r)  lays 
down  the  following,  (amongft  other)  rules  for  the  interpretation  of 
agreements : 

{a)  Per  Lor  J  Ellenborough,  4  Eaft  Rep.  155. 

{%)  Vide  Qoug.  277* 

{e)Pa$i  i.  c.  1./.  1.  art.  7.  Stt  alfo Evans'*  tra^/JatwOf  «•/•!*/*  53* 
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id  Rule.  We  ought  to  examine  what  was  thp  common  inten- 
tion of  the  contra&ing  parties,  rather  than  the  grammatical  fenfe 
of  the  terms,  (d) 

2d  Rule.  When  a  claufe  is  capable  of  two  fignifications,  it 
Diould  be  underftood  in  that  which  will  hare  Tome  operation, 
rather  than  that  in  which  it  will  have  none,  (e) 

3d  I£ule  Where  the  terms  of  a  contrad  are  capable  of  two 
Significations,  we  ought  to  uijderftand  them  in.  the  fenfe  which  it 
moft  agreeable  to  the  nature  of  the  contra£t.  {/)  ' 

4th  Rule.  Any  thing  which  may  appear  ambiguous  in  the 
terms  of  a  contract,  may  be  explained  by  the  common  ufe  of  thofc 
terms  in  the  country  where  it  is  made,  (g) 

5th  Rule.  Ufage  is  of  fo  much  authority  in  the  interpretation 
of  agreements,  that  a  contract  is  underftood  to  contain  the  cus- 
tomary claufes,  although  they  are  not  exprefled.  (b) 

6th  Rule.  We  ought  to  interpret  one  claufe  by  the  others  con- 
tained in  the  fame  aft,  whether  they  precede  or  follow  it. 

•8th  Rule.  However  general  the  terms  may  be  in  which  an 
agreement  is  conceived,  it  only  comprifes  thofe  things  refpe&ing 
which  it  appears  that  the  contrading  parties  propofed  to  con* 
tra&,  and  not  others  which  they  never  thought  of. 

10th  Rule.  When  a  cafe  is  exprefled  in  a  contract,  on  account 
of  any  doubt  which  there  may  be  whether  the  engagement  re- 
sulting from  the  contract  would  extend  to  fuch  cafe,  the  parties 
are  not  thereby  underftood  to  reftrain  the  extent  which  the  en- 
gagement has  of  right,  in  refpeft  to  all  cafes  not  exprefled. 

nth  Rule.  In  contra&s,  as  well  as  in  teftamsnts,  a  claufe  con- 
ceived in  the  plural  may  be  frequently  distributed  into  feveral  par- 
ticular claufes. 

1 2th  Rule.  What  is  at  the  end  of  a  phrafe,  commonly  refers  to 
the  whole  phrafe,  and  not  only  to  what  immediately  precedes  it, 
provided  it  agrees  in  gender  and  number  with  the  whole  phrafe. 

Thefe  rules  claim  our  particular  attention,  not  only  on  account 
yf  the  high  estimation  and  refpefk  in  which  die  opinions  of 

# 

(d)  Fide  5  Fin.  Abr.  510.  Conup.  600.     1  Term  Rep.  703. 
U)  Fide  Co.  Lit.  42.  a>  Com>p.  714. 

(/)  Vide  Doug.  72,  3.     2  Bos.  &  Pul.  565.  S  Fin-  ^br.  §19. 
(g)  Fides  Fin.  Mr.  511.    1  Bl  Ret.  258.  6  Term.  Rep.  338.  Powell 
mi  C(mtrn8s>  1  F.  376.  407.       (b)  Fided  Bro.P.C.  341.  Doug.  201. 
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PotbUrvt  always  received,*  but  becaufe  thefc  rules  will  be  found 
to  be  quite  confonant  to  the  principles  of  the  Eoglifh  law9  and  to 
thepra&ice  of  our  courts,  in  the  conftru&ion  of  contrafis  and 
agreements,  when  conGdered  with  reference  to  the  authorities* 
which  have  been  already  referred  to  from  our  own  law  books,  and 
to  a  few  others  which  are  now  about  to  be  mentioned* 

In  Plowden'%  Commentaries,  (»)  it  is  faid,  "  That  if  any  per- 
Ions  are  agreed  upon  a  thing,  and  words  are  exprcfled  or  written 
to  make  the  agreement,  although  they  are  not  apt  and  ufual  words* 
yet  if  they  have  fubftance  in  them  t&nding  to  the  effe£t  propofed, 
the  law  will  take  them  to  be  of  the  fame  effeA  as  ufual  words  : 
for  the  law  always  regards  the  intention  of  the  parties,  and  will 
apply  the  words  to  that  which,  in  common  prefumption,  may  be 
given  to  be  their  intent.  And  fuch  laws  are  very  commendable: 
for  if  the  law  fhould  be  fo  precife  as  always  to  infift  upon  a  pe- 
culiar form  and  order  of  words  in  agreements,  and  would  not  re* 
gard  the  intention  of  the  parties,  when  it  was  ezprefied  in  other 
words  of  fubftance,  but  would  rather  apply  the  intention  of  the 
parties  to  the  order  and  form  of  words,  than  the  words  to  the  in- 
tendon  of  the  parties,  fuch  law  would  be  more  full  of  form  than 

(!of  fubftance.  (But  our  law,  which  is  the  rnoft  reafonable  law  up- 
on earth/  regards  the  effeA  and  fubftance  of  words  more  than  tEcf 
TorriTof  them,  and  takes  the  fubftance  of  words  to  imply  the  form 
thereof,  rather  than  that  the  intent  of  the  patties  ftould  be  vpid  : 
and  the  law  takes  words  of  fubftance  that  are  rarely  ufed,  to  be 
equivalent  to  words  of  fubftance  that  are  ufual," 

So,  in  contrails  it  is  not  material  which  of  the  patties  fpeak  the 
words,  if  the  other  agrees  to  them  ;  for  the  agreement  of  the 
minds  of  the  parties  is  the  only  thing  the  law  refpc&s  in  contra&s  \ 
and  fuch  words  as  cxprefa  the  affent  of  the  parties,  and  have  fub- 
ftance in  them,  are  fufficient.  (i) 

Lord  Ch.  J.  Willes,  in  the  cafe  of  Packhurft  v.  Smith,  (/)  ob- 
ferves,  "  it  is  a  known  maxim  in  law,  that "  benign*  faciendtfunt 
interpret ationes  cbartarum  ut  res  magu  valeat  quam  periat"  There 
is  another,  that  "  verba  intentioni  it  turn  e  contra  debent  infervire?* 

#  For  an  account  o/PotUer9/  treatifi  on  obligations  f  vide  Sir  W.  Jongs9* 
law  of  bailments  f  p.  29.  &c.  It)  Fo.  140*  2QO.  (i)  Ibid*  140. 

(/)  mUesRip.nt. 

4  Hi* 
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His  Jonjfhip  alfo  farther  obferves,  u  That  it  is  faiJ  in  our  books 
that  the  conftru&ion  of  deeds  ought  to  be  favourable,  and  as  near 
to  the  apparent  intent  of  the  parties  as  poffibly  may  be,  and  as  the 
law  will  permit ;  that  too  inuch  regard  is  not  to  be  had  to  the 
natural  and  proper  fignification  of  words  and  fentences,  to 
prevent  the  fimple  intention  of  the  parties  from  taking  effed ; 
for  that  the  law  is  not  nice  in  grants,  and  therefore  it  doth  often 
tranfpofe  words  contrary  to  their  order,  to  bring  them  to  the  in- 
tent of  the  parties  :  for  neither  falfe  Latin  nor  falfe  Englijb  will 
make  a  deed  void,  if  the  intent  of  the  parties  doth  plainly  ap- 
pear. I  have  colle&ed  thefe  Yules  and  maxims  from  Littleton, 
Pfowdept)  Coke,  Hobart  and  Finch,  perfons  of  the  greateft  authority. 
But  they  are  themfelves  fo  full  of  juftice,  and  good  fenfe,  that 
they  do  not  want  any  authority  to  fupport  them,  and  I  do  not 
know  that  they  were  ever  yet  controverted*  On  the  foundation, 
of  thefe  roles,  whenever  it  is  neccflary  to  give  an  opinion  upon  the 
doubtful  words  of  a  deed,  the  firft  thing  we  ought  to  enquire  into* 
is,-  what  was  the  intention  of  the  parties.  If  the  intent  be  as 
doubtful  as  the  words,  it  will  be  of  no  affiftance  at  all.  But  if 
the  intent  of  the  parties  be  plain  and  clear,  we  ought,  if  poflible,  to 
put  fuch  a  conitru&ion  on  the  doubtful  words  of  a  deed,  as  will 
beft  anfwer  the  intention  of  the  parties,  and  reje£t  that  conftruc- 
tion  which  nianifeftly  intends  to  overturn  and  deftroy  it.  I 
admit,  that  though  the  intent  of  the  parties  be  never  fo  clear,  jt 
cannot  take  place  contrary  to  the  ruhs  of  law,  nor  can  we  put 
words  in  a  deed  which  are  not  there;  nor  put  a  conftru&ion  oil 
the  words  of  a  deed  direitly  contrary  to  the  plain  fenfe  of  them. 
But  where  the  intent  is  plain  and  manifeft,and  the  words  doubtful 
and  obfeure,  it  is  the  duty  of  the  judges  (and  this  is  that  Astutia 
which  is  fo  much  commended  by  Lord  Hobart,  p.277.  in  the  cafe 
•f  the  Earl  of  Clanrickard)  to  endeavour  to  find  out  fuch  a  mean- 
ing in  the  words  as  will  beft  anfwer  the  intent  of  the  parties.9' 

Lord  Ch.  B.  Comyns  alfo  ftatcs,  (m)  "  That  an  agreement  or 
contraft  (hall  have  a  reafonable  conftrudion,  according  to  the  in- 
tent  of  the  parties  :"  As,  if  a  man  agree  with  B.  for  twenty  barrels 
pf  ale,  he  (hall  not  have  the  barrels  after  the  ale  i?  fpent  (/1) 

(ft)  Dig-  tit-  agreement  (C.)  tit.  A&ioft  of  Afumtft,  J.  5.  Eitit. 
Parol*.        \n)  Tti-  Agreement.  (C.) 

M  m  4  So, 
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So,  if  a  man  promife  payment  without  faying  U  vobom,  it  (hall 
be  intended  to  him  from  whom  the  confideration  comes,  (e) 

If  he  promife  payment,  according  t^  the  rate  of  40/.  per  ton,  it 
fhall  be  intended  that  he  will  pay  for  the  odd  pounds  according  to 
the  fame  rate.  (/>) 

If  he  promife  payment  upon  Eafler-dajf  if  A.  do  not  pay  the 
fame  day-,  A.  has  all  the  day  for  payment ;  and  therefore  it  fhall 
be  intended  of  a  payment  afterwards  upon  requeft.  (q ) 

Pothier's  feventh  rule  of  conftrudion  is,  that  in  cafe  of  doubt,  a 
claufe  ought  to  be  interpreted  againft  the  perfon  who  ftipulates  any 
thing,  and  in  difcharge  of  the  perfon  who  comrads  the  obliga- 
tion. 

But  the  rule  of  conftru&ion  adopted  by  our  courts  of  law  is 
quite  the  reverfe,  namely,  that  in  cafe  of  doubt,  the  words  of  x 
promife^  or  covenant,  (hall  be  -taken  mod  ftrongly  againft  the 
promifor  or  covenantor,  (r)  • 

Lord  Bacon,  however,  in  commenting  upon  the  general  maxim, 
>  fays*  "  It  is  to  be  noted  that  this  is  the  laft  rule  to  be  reforted  to, 
and  is  never  to  be  relied  upon,  but  where  all  other  rules  of  expo- 
fition  of  words  fail ;  and  if  any  other  rule  come  in  place,  "  this 
giveth  place  ;"  and  adds,  "  that  it  is  a  point,  worthy  to  be  ob- 
ferved  generally  of  the  rules  of  law,  that  when  they  encounter 
and  crofs  one  another,  that  be  underftood  which  the  law  holds 
to  be  worthier  and  to  be  preferred ;  and  it  is  in  this  particular 
Very  notable  to  confider,  that  this  being  a  rule  of  fome  ftri&nefs 
and  rigour,  doth  not  as  it  were  its  office  but  in  the  abfence'of 
Qther  rules,  which  are  of  fome  equity  and  humanity." 

Lord  Eldon  alfo,  in  a  very  recent  cafe,  obferved,(/)  "It  is  cer- 
tainly true  that  the  words  of  a  covenant  are  to  be  taken  mod 
ftrongly  againft  the  covenantor  ;  but  that  muft  be  qualified  by 
the  obfervation,  that  a  due  regard  muft  he  paid  to  the  intention  of 
the  parties,  as  collected  from  the  whole  context  of  the  inftri^ 
|hent.,# 

(0)  Crb.  ML  149.  848.  Poph.  18a.   Noy*  83.     Cro*  Car.  7^ 
(p)  Teh.  134.         (q)    1  /?•/.  /tbr.  15.  /-*45. 
\r)  Co  Liu.  183.  a.    Bac.  Abr.th.  Aflumpfit,  J?, 
(*)  Browning  ?.  Wright,  2  Bof.  S$  PuL  2*. 
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CHAPTER  II. 


Of  a  Penalty;   and  of  Stipulated  Damages* 


A  PENALTY  is  a  forfeiture  annexed  to  a  contra&  or  agree- 
ment, either  for  the  better  enforcing  a  prohibition,  or  by  way 
of  fecurity  for  the  doing  of  fome  collateral  aft  agreed  upon 
between  the  contradling  parties. 

Stipulated  damages' can  only  be  where  there  is  a  clear  unequivo- 
cal agreement,  whieh dtpulates  for  the  payment  of  a  certain  fum 
as  a  liquidated  fatisfa&ion  fixed  and  agreed  upon  by  the  parties  for 
the  doing  or  not  doing  certain  a&s  particularly  exprefled  in  the 
agreement. 

It  is  faid  {a)  that  where  the  payment  of  a  fmaller  fum  is  fecured 
by  a  larger,  it  muft  always  be  confidered  as  a  penalty,  and  not  as 
liquidated  damages.  * 

So,  where  articles  contain  covenants  for  the  performance  of  ^/^/C^fr  t+" 
federal  things,  and  then  one  large  fum  is  dated  at  the  end  to  ' 

be  paid  on  breach  of  performance,  that  muft  be  confidered  as  a 
penalty.  (4) 

So,  where  a  doubt  is  dated  whether  the  fum  inferted  be  in- 
tended as  a  penalty  or  not,  if  a  certain  damage  lefs  than  that 
fum  is  made  payable  upon  the  face  of  the  fame  inftrument,  in 
Cafe  the  ad  intended  to  be  prohibited  be  done,  that  fum  (hall  be 
conftrued  to  be  a  penalty,  (c) 

But,  where  it  is  agreed  that  if  a  party  do  fuch  a  particular 
thing,  fuch  a  fum  fhall  be  paid  by  him,  there  the  fum  ftated  may 
be  treated  as  liquidated  damages,  (d) 

(*)  jy  Cfciabre,  Jtf%  *  &**-  &  Pd-  3S4*  (*)  Per  Heath,  Jufi. 
flM.  393. 

{c j  fyr  lord  E14qu«  ffni.  3fo*        (d)  Per  Hcaih>  Jtf.  Bid.  353. 
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On  the  fubje£l  of  liquidated  damages,  it  was  faid'by  Lord 
Loughborough)  (e)  u  That  an  agreement  for  liquidated  damages  can 
only  be  where  there  is  an  engagement  for  the  performance  of 
certain  a£ts,  the  not  doing  of  which  would  be  an  injury  to  one 
of  the  parties;  or  to  guard  againft  the  performance  of  a£b, 
which,  if  done,  would  alfo  be  injurious.  In  fuch  cafes  .an 
cfiimate  of  the  damages  may  be  made  by  a  jury,  or  by  a  pre- 
vious agreement  between  the  parties,  who  may  forefee  the  con* 
fequences  of  a  breach  of  the  engagement,  and  flipulate  accord- 
ingly." 

Thefe  general  rules  and  observations  are  fupported  by  the  fol- 
lowing cafes : 

In  Rolfi  v.  Peterfonf(f)  it  was  determined,  that  where  a  leffee 
covenants  that  in  cafe  any  part  or  parcel  of  the  ancient  meadow 
or  pafture  ground,  or  any  other  part  of  the  premifes  that  had  not 
been  in  tillage  within  the  laft  twenty  years,  from  the  time  %£ 
making  the  leafe,  fliould,  during  the  continuance  of  the  term,  be 
digged  up,  ploughed  or  converted  into  tillage,  he  (hall  pay  the 
farther  yearly  rent  or  fum  of  5/.  for  every  acre  fo  to  be  broke 
up  or  converted  into  tillage ;  this  increafed  rent  is  not  to  be  con- 
fidered  as  a  penalty  but  as  a  liquidated  fatisfadion  fixed  and 
agreed  upon  between  the  parties.  And  therefore  if  an  action  is 
brought  for  recovering  it,  a  court  of  equity  cannot  interpofe*  or 
give  any  relief. 

So,  in  the  cafe  of  Lowe  v.  Pars,  (g)  which  was  an  a&ion  upon  a 
nanrtago-contraft  to  the  cfleft  following :  "  I  do  hereby  promife 
*  Mr*.  CrtEtaro*  Xawr^that  I  will  not  marry  with  any  perfon  befides 
*'  herfelf :  If  I  do  I  agree  to  pay  to  the  faid  Catherine  Lowe  1000/. 
fC  within  thirte  months  next  after  I  (hall  marry  any  body  elfe 
«  Whnef*  a*y  hand  and  feal»  New/ham  Peers."  This  deed  was 
executed  in  tf$T* .  And  in  1 767,  Peers  married  another  woman  | 
whereupon  this  adioo  was  brought :  And  at  the  trial,  the  jury, 
found  a  verdift  for  the  plaintiff,  1000/.  damages.  But  a  queftion 
waa  railed  for  the  opinion  of  the  Court,  whether  the  1000/.,  men- 
tioned in.  the  deed, was  inferted  as  a  penalty,  or  as  liquidated  da- 
mages. And  the  Court  determined,  that  the  deed  itfetf  liquidated 
the  certain  fum :  It  was  ascertained  and  fixed  between  the  parties 

(e)  1  H.Bl  232.  (/)  2  Bro.  P.  C.  4*6.  See  alfo  Poufonby  «w 

Adams,  Z  £ro.  P.  C  431.  &  P.        {g)  4  Burr.  2.225. 
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themfelves ;  and  was  therefore  the  troe  and  proper  quantum  of  the 
damages. 

Lord  Mansfield^  Ch.  J.  faid :  "  The  money  was  payable  upoa 
a  contingency,  which  has  happened \  and  therefore  it  ought  to  be 
paid.  There  is  a  difference  between  covenants  in  general,  and 
covenants  fecured  by  a  penalty  or  forfeiture.  In  the  latter  cafi^ 
the  obligee  has  his  ele£kion.  He  may  either  bring  an  a£tion  of 
debt  for  the  penalty,  and  recover  the  penalty  5  (after  which  re- 
covery of  the  penalty,  he  cannot  refort  to  the  covenant  j  becanfie 
the  penalty  is  to  be  a  fatisfa&ion  for  the  whole ;)  or,  if  he  does  not 
choofe  to  go  for  the  penalty,  he  may  proceed  upon  the  covenant* 
gnd  recover  more  or  lefs  than  the  penalty,  toties  quoties*  And 
upon  this  diftin&ion  they  proceed  in  courts  of  equity.  They  will 
relieve  againft  a  penalty  upon  a  compenfation :  but  where  the 
covenant  is  to  pay  a  particular  liquidated  fum,  a  court  of 
equity  cannot  make  a  new  covenant  for  a  man,  nor  is  there  any 
room  for  compenfation  or  relief.  As  in  leafes  containing  a  cove- 
nant againft  ploughing  up  meadow  ;  if  the  covenant  be  *  not  to 
plough/  and  there  be  a  penalty,  a  court  of  equity  will  relieve 
againft  the  penalty,  or  will  even  go  further  than  that  (to  pre- 
ferve  the  fubftance  of  the  agreement :)  But  if  it  it  worded  'to 
4  pay  5/.  an  acre  for  every  acre  ploughed  up  /  there  is  no  alterna- 
tive, no  room  for  any  relief  againft  it ;  no  compenfation ;  it  it 
the  fubftance  of  the  agreement.  Here  the  fpecified  fum  of  1000L 
is  found  in  damages :  it  is  the  particular  liquidated  fum  fixed 
and  agreed  upon  between  the  panics,  and  is  therefore  the  proper 
quantum  of  the  damages.* 

So,  in  the  cafe  of  Fletcher  v.  Dychet  (h)  which  was  an  a£tion  of 
cjfumfftt  for  work  and  labour,  and  goods  fold  and  delivered.  The 
defendant  pleaded  a  fet-off  for  money  due  upon  a  bond,  with  a  con* 
dition  reciting  that  the  plaintiff  had  contra&ed  and  agreed  with  the- 
defendant,  that  he  would  perform  and  execute  all  the  fmith  and  iron-.  \ 

monger's  work  to  be  done  andperformed  in  and  about  the  repairs  of 
the  parid*  church  of  SuMary-le^Bcw^  and  which  were  mentioned  and 
exprefled  in  the  faid  particular  plan  or  eftimate,  and  in  the  manner 
therein  dire&ed  to  be  done,  and  find  and  provide  all  the  materials 
for  the  doing  thereof,  within  the  time  or  fpace  of  fix  weeks  from  the  j 

day  of  the  date  of  the  (aid  writing  obligatory,  at  and  for  the  price  or 

{*)  2  Term  R*p.  31. 

fum 
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fum  of  xiS/.  1 8/.  which  was  agreed  to  be  paid  in  three  months 
after  the  faid  parifh  church  fhould  be  completely  repaired  ;  and 
had  agreed  that  if  he  fhould  not  have  done  and  performed  the 
faid  fmith  and  ironmonger's  work,  within  the  time  thereinbefore 
mentioned  to  have  been  agreed  upon  and  limited  for  the  doing 
thereof,  he  would  forfeit  and  pay  to  the  defendant  the  fum  of 
to/,  for  every  week  after  the  expiration  of  the  time  agreed  upon 
and  limited  for  the  doing  thereof,  until  the  faid  fmith's  and  iron- 
monger's work  fliould  be  completely  finiflied.  The  plea  then 
ftated  that  the  defendant  did  not,  within  the  faid  fpace  of  fix  weeks, 
from  the  day  of  the  date  of  the  faid  writing  obligatory,  perform  or 
execute  all  the  fmith  and  ironmonger's  work,  &c,  but  fuffered 
and  permitted  the  fame  to  remain  unfinifhed  for  the  fpace  of 
four  weeks  next  after  the  expiration  of  the  time  agreed  upon  For 
the  doing  thereof,  whereby  the  plaintiff  became  liable  to  pay  to 
the  defendant  the  fum  of  40/.,  being  at  am  after  the  rate  of  jo/. 
for  each  and  every  week  of  the  faid  four  weeks;  and  the  fum 
of  4c/.,  and  every  part  thereof,  at  the  time  of  the  commencement 
of  this  fuit,  was  juftly  due  and  owing  from  the  plaintiff  to  the 
defendant,  ugon  and  by  virtue  of  the  faid  writing  obligatory,  and 
the  condition  thereof. 

To  this  plea  there  was  a  general  demurrer  and  Joinder  in  de- 
murrer. And  the  objection  upon  the  demurrer  to  the  plea  was,  that 
the  weekly  payments  were  in  the  nature  of  a  penalty,  and  not  as 
ftipulated  damages ;  and  therefore  could  not  be  the  fubjedt  of  a  fet* 
off.  But  the  Court  overruled  this  objection,  and  determined  that 
the  weekly  payments  were  not  penalties,  but  in  the  nature  of 
liquidated  damages,  and  might  be  fet-off  againft  the  plaintiff's 
Remand, 

AJbburfl)  J.  fai{l :    <<  The  fums  fet-off  are  in  the  nature  of  II* 

quidated  damages,  and  are  fuch  a  kind  of  penalty,  if  they  may 

be  called  by  that  name*  as  a  court  of  equity  would  not  relieve  - 

againft.  The  object  of  the  parties  in  naming  this' weekly  fum,  was 

to  prevent  any  altercation  with  refpeft  to  the  quantum  of  damages 

which  the  defendant  might  fuftain  by  reafon  of  non-performance 

of  the  contract.     It  would  have  been  difficult  for  the  jury  to 

have  afcertained  what  damages  the  defendant  had  really  fuffered 

by  {he  breach  of  the  agreement  9   and  therefore  it  was  proper  for 

the  contracting  parties  to  afcertain  it  by  their  agreement.     So 

that  this  is  a  cafe  of  ftipulated  damages \  and  it  is  not  to  be  con* 

fidcred  as  a  penalty," 

BulUr% 
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Butter >  J.  "  The  principal  queftion  to  be  confidered  is,  whether 
this  is  in  the  n  ture  of  liquidated  damages  or  a  penalty.  When 
there  is  a  penalty  in  the  bond  it  is  ftrange  that  the  fum  men* 
tioned  in  the  condition  fhould  be  called  a  penalty,  I  do  not  know 
how  there  can  be  an  equitable  and  a  legal  penalty.  But  this  is 
as  firongly  a  cafe  of  liquidated  damages  as  can  poffibly  exift,  and 
is  like  the  cafe  of  demurrage.  In  either  cafe  it  is  impoflible  to 
afcertain  precifely  what  damages  the  party  has  really  fuftained  ; 
and  therefore  the  contracting  parties  agree  to  pay  a  ftipulated 
fum" 

But,  in  the  cafe  of  Shman  v.  Walter,  (!)  where  the  plaintiff 
tad  defendant  were  partners  in  the  Chapter  Coffte-houfe*  and  upon 
entering  into  the  partnerfhip  it  had  been  agreed  that  the  bufinefs 
fhould  be  conduced  entirely  by  the  plaintiff,  but  that  the  de- 
fendant ihould  have  the  ufe  of  a  particular  room  in  the  houfe 
whenever  he  thought  proper.  And  in  order  to  enforce  this  agree- 
ment  a  bond  was  entered  into  by  the  plaintiff  to  the  defendant 
in  the  penalty  of  500/.  After  fome  time  the  defendant  demand- 
ed the  ufe  of  the  room,  and  being  refufed,  brought  an  ad  ion 
for  the  penalty  of  the  bond.  The  plaintiff  filed  this  bill,  praying 
an  iffue  to  try  quantum  damtiificatusy  and  an  injun&ion  in  the  mean 
while. 

The  Lord  Chancellor  #  faid  :  fI  The  only  queft'on  was,  whether 
this  was  to  be  confidered  as  a  penalty,  or  as  afleffed  damages.  The 
rule  that  where  a  penalty  is  inferted  merely  to  fecure  the  enjoyment 
of  a  collateral  objed,  the  enjoyment  of  the  obje&  is  confidered  as 
the  principal  intent  of  the  deed,  and  the  penalty  as  only  accefiional, 
and  therefore  only  to  fecure  the  damage  really  incurred,  is  too 
firongly  eftablifhed  in  equity  to  be  fliaken.  This  cafe  is  to  be 
confidered  in  that  light.  The  injun&ion  mud  be  continued  till 
the  hearing." 

The  reporter,  adds,  "  That  the  fame  had  been  dene  by  the 
then  late  Lords  Commiifioners,  f  in  a  cafe  of  Hardy  v.  Martin,  7th 
Jtfay,  1783*  where  the  plaintiff  and  defendant  had  been  part- 
ners as  brandy  merchants ;  on  plaintiff's  quitting  the  bufinefs, 
and  felling  the  lea£e  and  good  will  of  the  (hop  to  the  defendant 
for  300/0  he  entered  into  bond  in  600/.  penalty  not  to  fell  for 
nineteen  years,  any  quantity  of  brandy  lefs  than  fix  gallons, 
the  cities  of  London  ajjd  Weflminfter%  or  five  nyles  thereof, 


(1)  f  Pro.  Cb.  C.  418,  *  Tiurlom.        f  Lord  Loughborough, 

/fr.  Juji'tee  Afhhurft,  and  Mr.  Baron  Hotham. 

or 
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or  to  permit  any  pcrfon  fo  to  do  in  his  name,  &c.  Upon  a 
breach,  a&ion  brought)  and  a  verdift  for  the  penalty*  plaintiff 
filed  that  bill,  praying  that  an  account  might  be  taken  of  the 
sfiual  damage  fuftained  by  the  defendant,  and  an  iffue  dire£ked 
lor  that  purpofe  ;  and  that  on  payment  of  the  damages  defendant 
night  be  reftrained  from  taking  out  execution  for  the  penalty 
of  the  bond*  Upon  motion  to  diflblve  the  injunction,  and  caufe 
ihown,  the  rule  was  difchargcd. 

So,  in  the  cafe  of  Aftley  v.  WeUon%  (k)  which  was  an  a£tk>f» 
opon  a  fpecial  agreement,  whereby  the  defendant,  in  confideration 
of  a  certain  weekly  falary,  agreed  with  the  plaintiff,  amongft 
other  things,  that  (he,  the  (aid  plaintiff,  *ould,  during  the  term  of 
three  years,  at  the  ufual  and  accuftomed  hours  in  each  day,  per* 
form  at  the  plaintiff's  theatre,  in  the  federal  public  performances 
to  be  from  time  to  time  exhibited  on  the  itage  of  the  theatre,  when 
and  as  often  as  (he  Should  be  required :  and  Iskewife  further 
agreed  to  attend  all  rehearfals  at  the  theatre ;  and  alfo  that  (he 
would,  on  every  night's  public  performance,  be  at  the  theatre, 
at  lead  one  half  hour  before  the  public  performance  fliould  begin* 
**  And  laflly  it  was  agreed  on,  by  and  between  the  faid  parties, 
that  either  of  them  negle&ing  to  perform  that  agreement,  accord- 
ing to  the  tenor  and  efreft,  and  the  true  intent  and  meaning  there* 
of,  (hould  pay  to  the  other  of  them  the  full  f um  of  200/.  of  law* 
fal  money  of  Great  Britain,  to  be  recovered  in  any  of  His  Ma* 
jetty's  courts  of  record  at  WeftminflerP 

The  caufe  was  tried  before  Lord  Eldon,  Ch.  J.,  at  Weftminftert 
irt  Trinity  term,  1801  ;  and  the  agreement  having  been  proved, 
and  alfo  that  the  defendant  abfented  herfelf  from  the  theatre,  and 
evidence  having  been  adduced  to  (how  that,  by  the  regulations  of 
the  theatre,  the  performers  are  fubjed  to  certain  fmall  fines  for 
late  attendance,  inebriety,  &c.  a  verdift  was  found  for  the  plain* 
tiff,  with  20/.  damages ;  but  liberty  was  referred  to  the  plaintiff 
to  enter  a  verdi£t  for  200/.,  if  the  Court  (hould  be  of  opinion  that 
the  fum  of  200/.,  mentioned  in  the  agreement,  was  to  be  con* 
fidered  in  the  nature  of  liquidated  damages* 

The  Court,  after  argument,  held,  that  the  fum  mentioned  ht 
the  agreement  was  in  the  nature  of  a  penalty,  and  not  of  liqui- 
dated damages :  and  Lord  Eldon,  Ch.  J.  (aid,  "  When  the  caufe 
tame  befor*  me,  at  nifiprius,  I  felt  as  I  have  often  done  before  in 

(J)  s  Bu.  &  PuJ.  346. 
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confidering  the  various  cafes  on  this  heat*,  much  embarrafled  m 
afcertaining  the  principle  on  which  thofe  cafes  were  founded: 
but  it  appeared  to  me  that  the  articles  in  this  place  furniflied  a. 
more  farisfa&ory  ground  for  determining  whether  the  fum  of 
money  therein  mentioned  ought  to  be  confidered  in  the  nature  of 
a  penalty,  or  of  liquidated  damages,  than  molt  others  which  I  had 
met  with.     What  was  urged  in  the  courfe  of  the  argument  hat. 
ever  appeared  to  me  to  be  the  cleared  principle,  via;,  that  wheic 
a  doubt  is  ftated  whether  the  fum  inferted  be  intended  as  a 
penalty  or  nor,  if  a  certain  damage  lefs  than  that  fum  is  made, 
payable  upon  the  face  of  the  fame  inftrument,  in  cafe,  the  aft  in* 
tended  to  be  prohibited  be  done,  that  fum  (hall  be  conftrucd  to ' 
be  a  penalty.  The  cafe  of  Stoman  v.  Walker%  did  not  (land  in  need 
of  this  principle :  for  there,  by  the  very  form  of  the  inftrument* 
the  fum  appeared  to  be  a  penalty ;  in  which  cafe  a  court  of  equity 
could  never  confider  it  as  liquidated  damages,  but  mult  dired  an- 
iflue  of  quantum  domnificaXus.     A  principle  has  been  faid  to  have 
been  ftated,  in  feveral  cafes,  the  adoption  of  which  one  cannot 
but  lament,  namely,  that  if  the  fum  would  be  very  enormous  and 
exceflive,  confidered  as  liquidated  damages,  it  (hall  he  taken  to 
be  a  penalty,  though  agreed  to  be  paid  in  the  form  of  contrad. 
This  has  been  faid  to  have  been  dated,  in  Rolf*  v.  PaUrJbn9  (/) 
where  the  tenant  was  reftrained  from  dubbing  up  timber.    But 
nothing  can  be  more  obvious  than  that  a  perfon  may  fet  an  ex- 
traordinary value  upon  a  particular  piece  of  land,  or  wood,  oa  ac- 
count of  the  amufement  which  it  may  afford  him.    la  this  coun- 
try,  a  man  bas  a  right  to  fecure  to  himfelf  a  property  in  his 
amufements:  and  if  he  chufes  to  ftipulate  for  5/.  or  50/.  addi- 
tional rent  upon  every  acre  of  furze  broken  up,  or  for  any  given 
fum  of  money  upon  every  load  of  wood  cut  and  dubbed  up,  I 
fee  nothing  irrational  in  fuch  a  contract ;  and  it  appears  to  me 
extremely  difficult  to  apply,  with  propriety,  the  word  "  exceflive" 
to  the  terms  in  which  parties  choofe  to  contrafl  with  each  other. 
There  is,  indeed,  aclafs  of  cafes,  in  which  courts  of  equity  have 
refcinded  contrafls  on  the  ground  of  their  being  unequal;    It  has 
been  held,  however,  that  mere  inequality  is  not  a  ground  of  re* 
lief.    The  inequality  mud  be  fo  grofs  that  a  man  would  dart  at 
the  bare  mention  of  it.     Neceffit  y,  in  thefe  cafes,  feems  to  have 
'  obliged  the  courts  to  admit  a  principle  nearly  as  loofe  as  that  to 
which  I  have  before  alluded.    But  with  refpc&  to  the  cafe  of 
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Tonjonbj  r.  Adams,  (m)  the  landlord  may  have  fet  a  value  upon 
die  refidence  of  a  particular  tenant  on  his  eftate  ;  and  why  (hoald 
he  not  upon  that  ground  have   ftijralated,  that  if  fuch  tenant 
should  ceafe  to  refide  there,  his  rent  fliould  rife  to  150/.  ?   Both 
in  Rolft  v.  Peterfon,  and  Ponfonby  v.  Adams,  I  (hoald  have  faid* 
that  what  waf  matter  of  contraQ,  bottomed  on  a  good  confider- 
ation,  fliould  not  be  looked  upon  as  penalty,  but  fliould  be  con- 
fidered  as  rent*  referred,  or  liquidated  damages.   In  Lowy.  Peers* 
it  is  quite  clear  that  the  breach  of  promife  of  marriage  was  to  be 
compenfated  for  in  damages.    It  was  a  contract,  that  in  cafe  the 
party  failed  to  perform  his  promife,  he  fliould  pay  the  fum  of 
1000/.     The  cafe  of  Fletcher  v.  Dyche%{nj  is  very  (Irongly  to  the 
prefent  purpofe.    In  that  cafe,  a  bond  in  a  penal  fum  was  con- 
ditioned to  perform  certain  work  within  a  certain  time,  or  to  pay 
10/.  for  every  week  beyond  that  time.    The  10/.  per  week  waf 
fecured  by  the  penalty  of  the  bond;  and  to  have  {aid  that  one 
term  of  a  contract,  fecuredby  a  penal  fum,  fliould  alfo  be  a  penal 
fum,  would  have  been  abfurcL    Indeed,  Lord  Hardwcke,  in  Rcj 
r.  The  Duke  of  Beaufort,  (e)  was  of  opinion,  that  a  perron  who 
had  entered  into  a  bond,  with  a  penalty  of  ico/.  if  he  poached, 
inuft  hate  paid  the  ioq/.  if  he  had  committed  any  aft  which 
amounted  to  poaching.     But  fuppofe  the  Duke  had  taken  a  bond 
in  a  penalty  of  100/.,  wjth  CQndjtion  that  the  obligor  (hould  not 
kill  a  partridge,  or  if  he  jtid,  that  he  fliould  pay  j/,  in  that  cafe  it 
is  mod  clear  that  the  5/.  muft  hayc  been  conGdered  as  liquidated 
damage*.     With  refpe&  to  the  cafe  oi  Hardy  v.  Martin^)  I  do 
not  underftand  why  one  brandy  merchant  who  purchafes  the  leafe 
and  goodwill  of  a  (hop  from  another,  may  not  make  it  matter  of 
agreement  that  if  the  vendor  trade  in  brandy  within -a  certain  dif- 
tance,  he  (hall  pay  6oqL  ;   and  why  the  party  violating  fuch 
agreement  fliould  not  be  bound  to  pay  the  fum  agreed  for,  though 
if  fuch  agreement  he  entered  into  in  the  form  of  a  bond,  with  a 
penalty,  it  may,  perhaps,  make  a  difference.     I  much  wi(h  that 
the  principle  laid  down  by  Lord  Somers,  in  free,  in  Qhan.{%) 
had  been  adhered  to.     Let  us  then  fee  what  this  cafe  amounts  to. 
It  was  contended,  at  the  trial,  that  the  laft  claufe  is  not  in  the 
form  of  a  penal  bond.    It  is  thus :  "  and  laftly,  it   is  hereby 
agreed  that  either  party  failing   to  perform  their   undertaking, 
(ball  pay  to  the  other  goo/."  Primd  facie  this  certainly  is  contraOj 

* 
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and  not  jperialty ;  but  We  mud  look  to  the  whole  inftrument.  In 
confidcration  of  the  defendant's  fervices,  the  plaintiffs  under- 
take to  pay  her  it  1 1/.  6rf.  per  week,  and  alfo  her  travelling  ex- 
fences.  Jt  would  be  abfurd  to  hold,  that  becaufe  the  lL  it/.  6<f. 
is  a  liquidated  fum*  thefefofe  the  plaintiff  could  not  be  called 
upon  for  more  ;  and  yet,  that  in  confequence  of  his  non-payment 
of  the  defendant's  travelling  expences,  he  (hould  be  liable  to  the 
whole  fiim  of  aco/.,  becaufe  thofe  expence*  are  not  afcertained* 
Again,  there  are  raXmy  inftances  of  the  defendant's  mifcondu£k» 
which  are  made  the  fubje£ts  of  fpecific  fines  by  the  laws  of  the 
theatre.  Are  we  then  to  hold,  that  if  the  defendant  happens  to 
offend  in  a  cafe  which  has  been  fo  provided  for  by  thofe  laws* 
fhe  (hall  pay  only  2/.  6d.  or  5/.  /  but  if  (he  offend  in  a  cafe  whiclk 
lias  not  been  fo  provided  for,'  (he  (hall  pay  200/.  I  can  find 
nothing  in  t-iofc  articles  which  can  fatisfy  my  mind,  judicially, 
that  the  200/.  is  to  be  paid  in  one  cafe,  and  not  the  other.  Th4 
claufe  is  general,  and  contains  no  exception.  If  that  be  fo,  the 
cafe  of  Fletcb:r  v.  Dycbe  is  zn  authority  ftrdngly  in  point.  It 
therefore  does  appear  to  me  that  the  true  effe&  of  this  agrettitfent 
is,  to  give  the  plaintiff  his  option,  either  to  proceed  upon  the 
covenants  Mies  quoties^  or,  upon  the  firft  breach,  to  proceed  at 
once  for  the  200/.,  out  of  which  he  may  be  fatisfied  for  the  da- 
mage a&ually  fuftained,  and  which  may  ftand  as  a  fecnrity  fo* 
future  breaches." 

So,  in  the  cafe  of  Smith  v.  Diehenfin,  (?)  which  was  an  aftioa 
of  affumpfit  upon  the  following  agreement :  "  In  confidcration 
"  that  the  plaintiff  would  communicate  to  the  defendant  the  n&t 
"  ture  of  an  invention,  fof  which  the  plaintiff  intended  to  take 
"  out  a  patent,  the  defendant  undertook  that  he  would  not  avail 
"  himfelf  or  take  any  advantage  of  fuch  communication,  under  a 
u  penalty  of  1000/."  The  Court  were  clearly  of  opinion,  that  the 
u  vrot&pinahy?  ufed  in  the  agreement,  efieQually  prevented  them 
from  confidering  the  fum  mentioned  as  liquidated  damages. 

.  But,  in  the  cafe  of  Orr  v.  Churchill,  (r)  which  was  an  a&ion  of 
debt  on  bond.  It  appeared  that  the  defendant,  together  with 
William  Cleland  and  Daniel  Stewart,  were  jointly  and  Jroircdlj 
bound,  in  the  penal  fum  of  4470/.  2/.  id  conditioned  as  follows: 
**  Whereas  the  above-botinden  Walter  Cleland  hath  received  from 

'the  above  named  John  Orr%  6,017  ftar  pagodas,  for  Which 
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Of  a  Penalty  ;  ind  [Part  ft 

•«  he  has  given  to  the  faid  John  Orr  fels  of  hit  own  prime 
"  bills,  upon  Meffirs.  Baillie%  Pocock,  and  Co.,  payable  to  the 
f€  order  of  the  faid  John  Orr9  in  manner  hereinafter  men- 
-  "  tioncd ;  that  is  to  fay,  one  fet  in  triplicate,  dated  Calcutta,  Janu> 
f«  or j  29th,  1787,  for  2044/.  3/.  4*/.,  payable  365  days  after  fight 
thereof;  and  the  other  fet  in  triplicate,  bearing  even  date  with  tide 
prcfents  for  190/.  18/.  9*/.  payable  four  months  after  Gghf  thereof, 
«  of:  and  to  fecure  the  due  acceptance  and  payment  of  fuch  bills 
"  refpe&ively,  they,  the  faid  Henry  Churchill 'and  Daniel  Sttviarti 
"  have  propofed  and  undertaken  to  become  bound,  together  with 
f  the  faid  Walter  C/elandt  and  that  in  the  event  of  the  faid  bills, 
"  or  either  of .  them,  being  protefted  for  non-acceptance  and 
"  non-payment,  that  they,  the  (aid  Walter  Clelan d,  HenrjCburM, 
*'  and  Daniel  StewartjOT  one  of  them, {hall  and  will,  upon  producing 
*'  to  them  or  either  of  them  fuch  bill,  with  its  proteft,  well  and  truly 

f<  Pay  yp  the  ***<*  7°^n  0™**  or  *"«  ordcr>  *f  demanded  in  JBijW, 
'•  the  full  amount  of  fuch  bill  or  bills  which  (hall  be  fo  protefted, 
"  together  with  intereft  thereupon,  of  $Lper  centum  feranm\ 
«  from  the  day,  of  the  date  or  dates  of  fuch  bill  or  bills,  up  to  tk 
u  day  of  fuch  payment,  by  way  of  penalty." 

The  Court  held,  that  the  plaintiff  was  entitled  to  recover  oa 
more,  than  the  amount  of  the  bills,  with  intereft  from  the  time  of 
their  becoming  due. 

Lord  Loughborough,  Ch.  J.  faid,  *'  I  do  not  go  on  the  deno- 
mination gittn  by  the  inftrument :  for  whatever  that  may  be  in 
this  cafe,  that  could  not,  by  any  poffibility,  have,  been  an  agree- 
ment for  liquidated  damages  *  which  can  only  be  where  there  ift 
an  engagement  for  the  performance  of  certain  a£U,  the  not  doing 
of  which  would,  be  an  injury  to  one  of  the  parties*  or  to  gnari 
agaitift  the  performance  of  ads,  which,  if  done,   would  alfo  be 
injurious.    In  fuch  cafe  an  eftimate  of  the  damages  may  be  made 
by  a  jury,  or  by  a  previous  agreement  between  the  parties,  who 
may  forefee  the  confequences  of  a  breach  of  the  engagement,  and 
ftipulate  accordingly.    But  where  the  queftion  is  concerning  the 
non-payment  of  money  in  circum (lances  like  the  prefent,  the  hv 
having*  by  poCtive  rules,  fixed  the  rate  of  intereft,  has  bounded 
the  meafure  of  damages ;  otherwife  the  law  might  be  eluded  by 
the  parties.    It  may  often  indeed  happen,  that  the  damages  foC- 
fained  by  a  party  controlling,  by  the  non-payment  of  money  t 
the  time  agTeed  on,  may,  by  the  particular  arrangement  of  his 
affairs,  be  greater  than  the  compenfation  recovered  by  computing 

3  the 


Chap.  IL]  '  Of  Stipulated  Damages.  54JP 

the  intereft*  but  where  money  has  a  real  rate  of  intereft  and 
value,  the  other  party  is  not  to  be  compelled  to  pay  more  than  the 
law  has  declared  to  be  fitch  rate  and  value." 

In  the  cafe  of  a  penalty %  though  the  plaintiff  has  his  ele&ion  to 
proceed  either  for  the  recovery  of  the  penalty,  or  for  general  da- 
mages for  breach  of  the  agreement,  yet  having  once  made  his 
ele&ion,  and  recovered  the  penalty,  he  is  bound  by  it,  and  cannot 
bring  any  aftion  to  recover  farther  fatisfaAion.  (/) 

But  a  party  cannot,  by  tendering  the  penalty,  or  ftipulated  fum* 
be  let  off  from  zfpecific  performance  of  an  agreement. 

Thus,  in  the  cafe  of  Howard  v.  Hopkins*  (/)  where  it  appeared 
that  articles  for  the  purchafe  of  an  eftate  had  been  entered  into, 
with  a  provifo,  that  if  either  fide  {hould  break  the  agreement,  he 
{hould  pay  the  other  100/. :  and  one  ground  of  argument,"  on  be* 
half  of  the  vendor,  againft  a  bill  for  a  fpecific  performance,  was, 
that  it  was  the  intention  of  the  parties  that  upon  payment  of  ioo/. 
by  eithdp  of  them,  the  agreement  (hould  be  abfolutely  void. '  Lord 
Chancellor  Hardwicke  (aid,  "  As  to  the  defence  of  the  ftipulated 
fum,  I  cannot  confider  that  as  a  ground  to  let  off  either  party 
when  they  pleafe,  it  being  no  more  than  a  common  cafe  with  a 
penalty,  which  might  be  inferted  by  the  vendee,  in  order  to  be 
paid  for  his  trouble  of  viewing  and  meafuring  the  eftate,  Arc, 
fuppofing  the  defendant  (hould  not  be  able  to  make  out  a  title* 
In  all  thefe  cafes,  where  penalties  are  inferted  in  a  cafe  of  non- 
performance, this  has  never  been  held  to  releafe  the  parties  from 
their  agreement,  but  they  muft  perform  it  notwithftaqding." 

(/)  Bird  v.  Randall,  I  Bl.  Rep,  373.  387.  Et  vide  arte,  539. 
(/)  s  Atk.  371.    See  aifo  Fin.  Air.  tit.  Quotient,  T, 
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Of  the  A8ion  ef  Jfumtft 


THE  prefent  work  being  wholly  confined  to  the  law  of  con- 
tufts  and  agreements,  as  fettled  in  the  a&ion  of  ajfufnffu  i* 
is  intended  in  this  chapter  to  take  a  Ihort  view  of  the  nature  and 
biftory  of  this  fpecies  of  a£Uon,  and  to  point  out  in  what  cafes  it 
tiiay  be  brought,  &c.  I  fiiall  therefore  confider  the  fubject  in  the 
following  order : 

i.  Of  the  Nature  and  Hi/lory  of  the  A&ion  if  AQumpfiw 

%.  In  what  Cafes  this  AQion  lks%  though  there  he  another 
Remedy  ;  and  of  the  flattop  Right  cfEkttkn. 

3*  By  and  again/i  whom  the  Afthn  may  be  brought* 

4*  At  what  Time  this  Aftion  lies  upon  a  Contrett  to  pay 
Money,  or  defame  other  A£t  at  feveral  Days :  and 
within  what  Time  this  Aflion  muji  be  brought  by 
the  Statute  ef  Limitations. 


1.  Of 
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I.  Of  tfre  Nature  and  Hi/lory  of  the  Aflion  of  Affumpftt. 

The  word  affumpftt)  according  to  its  legal  import,  iignifies  a 
voluntary  promife  made  either  verbally,  or  in  writing  without  feal, 
upon  a  good  xonfideratton,  whereby  a  man  aflumes  and  takes 
upon  himfelf  to  perform  or  pay  any  thing  to  another.  And  it  is 
Commonly  exprefled  by  the  ChUuuu  under  the  term  paBum.  (a) 

An  aflion  of  ajfumpjk  is  the  remedy  pointed  out  by  die  tar 
whereby  a  man  may  recover  damages,  or  ip  other  words  obtain 
a  pecuniary  fatisf aflion  for  an  injury  fuftained  by  the  breach  or 
non-performance  of  any  contraA  or  promife  not  under  feal.  (J) 
It  (hould,  however,  be  obferved,  that  though  it  is  ufuallytermei 
an  aBton  of  ajfumpftt%  as  being  founded  upon  a  contraA  or  pro* 
jnife,  yet  technically  and  properly  confidered,  it  is  merely  a  fpecict 
of  the  afiion  of  trefpafs on  the  cafe*  (c) 

There  are  two  kinds  of  aflions  of  affumffu  Tirft,  a  general  or 
indebitatus  affumpfit%  which  lies  for  the  recovery  of  a  precedent 
debt  for  monies,  fervices  and  wdrks ;  the  fale  or  hire  of  goods  \ 
or  the  purchafe,  affigment  or  ufe  of  lands,  &c.  Secondly,  a 
/pedal  ajfumpfit,  which  lies  for  the  recovery  of  damages  upon 
promifes  made  either  to  pay  or  repay  money,  or  to  do  or  forbear 
•fome  afl.  (d) 

The  action  on  the  cafe  upon  an  affumpft  is  faid  *  to  have 
been  introduced  into  the  law  in  the  reign  of  Henry  4.,  and  that 
upon  its  introduction  it  was  found  fo  convenient  a  remedy  thai 
tnany  lawyers  wiftied  to  apply  it  to  all  cafes  of  non-performance 
mi  promifes :  But  length  of  time,  and  powerful  motives  were 
neceflary  Jo  induce  the  courts  to  admit  this  novel  form  of  aflion. 
it  was  thought  fomewhat  harfli  to  give  the  name  of  trefpafs  to  a 
mere  breach  of  promife.  However,  what  appears  to  have  given 
rife  to  this  fpecies  of  aflion  was  the  want  of  fome  clear  and  ade- 
quate remedy  for  the  breach  of  contrafls  and  .  agreements  not 
under  feal.  The  remedies  then  in  ufe  for  the  breach  of  contrafls, 
were  either  by  aflion  of  covenant  or  debt :  but  it  had  been  long 

(a)  Terms  dc  Ly.  Cowl  Inft.  {1)  Vide  I  Bl  Com.  Vol  a./.  397. 
Vol  3./.  158. 

te)  Fide  Mae.  Abr.  tit.  Adions  on  the  Cafe,  GiW.JC.P.  6.  • 

\d)  Ttdd't  Pro*.  3.  Bul\  N.  P.  128.  *  Reeve9*  fftjf.  Eng.  Law* 
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held  that  an  aft  ion  of  covenant  mod  be  grounded  on  zfpeeialtiy  t 
therefore  where  the  parties  had  not  bound  themfelves  by  writing 
qrider  teal,  that  remedy  failed.  And  with  refped*  to  the  a&iou 
of  debt,  it  could  only  be  maintained  for  feme  precedent  debt,  or 
for  the  non-performance  of  an  agreement,  by  which  a  fuin  certain 
was  ftipulated  to  be  paid  ;  and  in  this  a&ion  the  defendant  might 
difcharge  himfelf  by  wager  of  law,  unlefs  the  demand  was 
founded  upon  a  fpecialty.  (/) 

Hence  it  appears,  that  where  parties  had  bound  themfelves  in 
any  contrad  or  agreement,  not  under  feal,  to  perform  any  a£t, 
except  for  the  payment  of  money,  and  nothing  had  been  done  in 
execution  thereof,  and  one  ef  the  parties  had  refufed  to  fulfil 
his  part  of.  it,  the  injured  party  could  only  refort  to  a  court  o€ 
<qui!y  for  relief  \  but  this  court  could  only  compel  a  fpecific  per* 
formance  of  the  thing  contra&ed  for  ;  it  could  not  give  da* 
mages  for  the  breach  of  an  agreement,  this  being  the  fole  province 
of  a  jury  to  eftimate* 

To  obviate  therefore  thefe  and  the  like  defeds  in  the  law,  and 
to  legitimate  an  adion.of  a  more  efie&ual  nature  in.  matters  ol 
contrad  was  very  defiable. 

Several  aflions  of  this  kind  appear  to  have  been  brought  be- 
fore they  were  allowed  and  recognized  by  a  judicial  detifion  in 

their  favour. 

,  The  firft  cafe  upon  record  is  in  a  Hen.  4.    It  was  an  a&ion 

againft  a  carpenter,  uppn  a  promife  to  build  a  houfe  within  a  cer* 
tain  time,  but  which  he  had  failed  in  performing*  An  objeAion  was 
dated  that  this  was  in  covenant,  and,  as  no  writing  was  produced, 
the  a&ion  could  not  be  maintained.  This  was  fupported  by 
£r$anf  who  at  the  fame  time  conceded  that,  perhaps,  if  the 
writ  had  alleged  that  the  work  had  been  begun,  and  had  after* 
wards  through  negligence  been  flopped,  the  aftion  might  have 
been  maintainable;  thereby  adhering  to  former  determination^ 
refpe&ir.g  tnalfeazance%  and  cafes  of  negligence.  He  pronounced, 
however,  this  remedy  inadequate  where  the  contrad  was  execu- 
tory, and  where  the  only  complaint  againft  the  defendant  was 
nonfeasance  or  non- performance:  and  upon  this  obje&ion  the  caufc 
wj3S  difmuTed't/) 

s"  (/)  Rtcvc't  ffij.  Eng.  Law,  F«l-  J.  C.  18.         (/)  z  Hen.  4.  $.  *. 
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In  the  eleventh  year  of  the  fame  king,  another  caufe  exaQly 
(knifer  to  the  former  came  before  the  court  :(g)  the  fame  ob- 
je&ions  were  railed ;  and  though  the  like  conceffion  was  made 
in  ftrongec  terms,  yet  the  caufe  was  difmtffcd  on  the  fame  ground 
at  the  former.  Thus,  the  court  determined  ftrongly  againft  this 
form  of  a&ion  upon  its  firft  introduction)  notwithftanding  it 
was  admitted  by  the  judges  that  for  the  breach  of  fuch  a  con- 
tract there  was  no  adequate  remedy.  It  is  obferved  by  Brovk,  (h) 
that  in  thefe  cafes  there  was  no  consideration  alleged  \  that  it 
was  nudum  paBum%  and  therefore  the  a£Hon  could  not  lie  :  but 
this,  though  it  might  have  been  an  additional  objection,  was  not 
taken  at  the  time,  and  both  the  eaufes  appear,  by  the  report,  to 
have  been  difmifed  upon  the  fame  obje&ion,  namely,  the  want 
of  a  written  covenant ;  as  well  as  from  the  prevailing  opinion 
which  confined  the  adion  upon  the  cafe  to  hiftances  of  malfeazanee 
and  negligence,  where  the  defendant  had  really  done  fome* 
thing, 

From  the  reception  which  this  fpecies  of  aftion  met  with,  the 
queftion  appears  not  to  have  been  revived  until' the  reign  olHen.  6., 
when  all  the  topics,  which  had  been  canvafled  in  the  reign  of  Hen. 
4.,  were  again  brought  forward.  But  at  this  period  the  judges  began 
to  fee  the  neceflity  and  utility  of  this  form  of  a£tion  i  they  there- 
fore manifefted  great  inclination  to  overrule  the  obje&ions  whi<;h 
were  thrown  in  its  way  :  for  the  diftinftion  which  had  formerly 
been  made  between  a  nqij-pexformance,  and  a  negligence  or  jyw/- 
fcazance,  *raa  now  denied* 

Thus,  in  an  aQion  on  the  cafe  for  nonfeazance  againft  a  perfoa 
for  not  making  a  mill  by  a  certain  day  as  he  had  undertaken: 
upon  the  fame  objeftion  being  raifed  to  the  maintenance  of  tliis 
action  as  had  been  ftated  in  the  time  of  Henry  4.,  it  was  anfwered 
by  fomeofthe  juftices,  that  if  one  made  a  covenant  to  cover  a 
houfe  by  a  certain  day,  and  he  neglecting  to  do  it,  the  rain 
Came  in  and  damaged  the  houfe,  the  owner  might  have  *U  a&ioij 
of  tnfpafs  en  the  cafe  for  the  damage. 

So,  if  a  man  negleaed  to  make  a  dit<fc  according  to  his  cove- 
mant,  and  my  corn  was  thereby  damaged :  or  if  my  covenant  fervant 
pegle&ed  to  do  what  he  was  ordered.  (1) 

(V)  1 1  Hen,  4.  33.      (*)  Tit.  J&onfur  Cafe,  40,     (i)  3  Hen.  6. 36. 
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6q,  in  the  14  Hen.  6.  an  aftion  on  the  cafe  was  bfoughtagainft 
a  man  who  had  undertaken  tq  prpcqr$  certain  perform  to  give 
releafc$»  whiph  undertaking  be  did  not  perform  j  the  fame  ar- 
guments  jrere  ufee}  againft  the  maintenance  of  tbia  afitpa,  a* 
agaiuft  the  fprmer.  'It  was  faid,.  that  this  being  merely  a  noa- 
fcazance>  the  remedy  tnuft  be  in  covenant.  But  this  yrz%  e*plir 
citly  denied  by  Juyh  Ch.  J.,  and  Pajiou ;  apd  they,  ftated  the 
fpmmon  cafes  of  a  carpenter,  a  furgcon,  and  the  ft ke  $  who,  if 
they  made  an  undertaking!  and  did  nothing  in  performance  of  it, 
frere  liable  to  an  a&ion  on  the  cafe,  and  xhp  party  (bquld  not  be 
driven  to  an  a&ion  of  covenant,  (i) 

A  few  years  afterwards  (/)  a  $milar  a&ian  w**  brought  againft 
a  roan  for  not  delivering  wine  accprdiw;  to  his  promife 5  and  th$ 
fame  arguments  were  again  brought  forward  againft  the  form  of 
the  a£tion ;  but  the  fame  anfwers  were  given  to  them*  The  par- 
ties! ho  a  ever^  in  this  cafe  having  compromised  the  a£Hon,  tbfcre 
j?aa  no  judicial  determination  of  the  point*  But  it  fnffickntly 
appears,  from  what  had  been  thrown  put,  that  the  opinions  upon 
thtequeftion  were  now  materially  changed ;  and  the  beft  lawyers. 
Began  to  think  that  an  a&ion  on  the  cafe  was  a  proper  remedy 
to  recover  damages  for  the  non-performance  of  an  agreement,  as 
well  as  for  any  misftazance  in  the  performance  of  it.  Accordingly 
we  find  it  laid  down  by  Newton%  J.  (m)  that  if  land  was  *fofd, 
jhe  vendor  might  have  debt  for  the  money,  and  the  vendee  might 
have  an  action  on  the  cafe  if  he  was  not  enfeoffed  of  the  land  ; 
and  this  pafled  without  any  cpntradi&ipn. 

It  is  fuppofed  (»)  that  the  promife!  mentioned  in  the  report) 
of  this  period,  was  an  express  undertaking  which  cpuM  be  dearly 
proved,  and  not  fuch  an  implied  promife  as  was  in  after- 
times  pronounced  to  arife  iapoin^  of  law  in  cafes  wl^ere  a  debt  or 
duty  were  previously  due 

The  a&iqn  upon  the  cafe  now  began  'to  be  adapted  to  ahnqft 
all  cafes  where  the  common  law1  before  fyrnifhed  no  clear  and 
adequate  remedy  ;  fometimes  it  was  brought  inftead  of  the  old 
eftauliQied  a£tions  of  deceit^  confpizacy,  detinue^  and  others  which 
\rcre  found  lefa  adequate  than  tjoi*  to  obtain  tbe  ends  of  juftice ; 
It  wasalfq  tbe  ufual  fliode  of  tedrefs  in  m$ft  in&aoces  of  m<4* 

(i)  14  Hen  6   18.  (/)  21  Hen.  6.55.   *      (m)  22 Hen.  6-  4^. 

(i)  Ren*' *  Hift  Env  Law%  Vql»\*  396.  SuMptibfrm*Qi&atfo*i 
h  Ey<ms% Y*t.  1.  jp6.  n.  (*)«  .  "   *  ;      r  <r<    "        * 
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feazance  or  negligence,  whether  of  private  perfons  6t  of  thole 
jn  office ;  and  the  party  thereby  received  a  faisfa&ion  in  damages 
for  the  wrong  fuftained.  (0)  Numerous  are  the  reports  of  cafe* 
pf  this  kind  which  have  come  down  to  us.  Thefe  afforded  a 
ground-work  to  extend  the  a&ion  by  a  reasonable  analogy  to  th$ 
various  cafes  of  contrail  to  which  it  has  fince  been  applied. 

The  opinions  delivered  in  the  time  of  Henry  6.  and  Edward 4* 
in  favour  of  anions  upon  the  cafe  for  the  son-performance  of 
a  promife  were  confirmed  by  a  train  of  decifions  in  the  reigns  of 
fienry  7  and  8.  And  it  is  remarked  by  the  learned  author,  (p) 
from  whole  laborious  and  ufeful  work  the  greateft  part  of  this 
account* of  the  action  is  taken,  that  the  prodigious  advantage  of 
(his  common  law  remedy,  to  fubftantiatc  promifes  and  under? 
takings,  was  foon  difcerned  by  the  lcgiflature,  which,  on  thi$ 
Recount,  as  well  as  on  account  of  the  other  applications  that  were 
jnade  of  this  a&ion,  pafied  an  aft  (f )  which  gave  to  the  a&ioa 
upon  the  cafe  the  fame  procefs  as  in  trefpafs  and  debt. 

Puring  the  reigns  of  Hen.  7.  and  8*  the  a&ion  of  ajfumpft  was 
npt  confined  to  cafes  grounded  upon  exprefs  promifes  only,  but 
it  had  become  the  practice  to  bring  this  fpecies  of  aftion  on  the 
cafe  for  the  recovery  of  fimple  contra&  debts,  by  dating  the  debt 
to  arife  upon  a  promife  to  pay,  and  then,  when  a  debt  was 
proved,  conftruing  fuch  debt  to  imply  a  legal  promife.  (r)  But 
the  aft  ion  olaffumpfiu  both  upon  exprefs  and  implied  promifes,  was 
not  fully  eftablifhed  until  the  determination  of  $/adSs  cafe,  Trin. 
44  Eliz.  (/)  It  was  an  adion  on  the  cafe  upon  an  affkmpfit  in 
the  court  of  King's  Beneb$  brought  by  John  Slade  againft  Hum* 
phrey  Morlej%  wherein  the  plaintiff  declared,  that  whereas  the 
plaintiff  10th  November •,  36  Eliz.  was  poflefled  of  a  clofe  of  land 
in  Haltertofif  in  the  county  of  Bevetiy  called  Rath  Pari,  con- 
taining, by  eftimation,  eight  acres,  for  the  term  of  divers  yean 
then  and  yet  to  come,  and  being  fo  thereof  poflefled,  the  plaintiff 
on  the  faid  10th  November  had  fowed  the  clofe  with  wheat  and 
rye,  and  which  were  grown  into  blades ;  the  defendant,  in  con* 
(deration  that  the  plaintiff,  at  the  requeft  of  the  defendant, 
had  bargained  and  fold  to  him  the  faid  blades  of  wheat  and  tye 
growing  upon  the  faid  clofe,  (the  tithes  due  to  the  reQor,  ice. 

(•)  Fide  Rem?*  Hijk  Eng.  Law.  FoL  3.  p.  39ft,  7. 

(p)  Vol.  4  cap.  rj.         (q)  19  Hen.  7.  c.  9.. 

{$)  Reeve9*  Hip.  Eng.  Law,  Vol  4.  c.  30.  (g)  4  Cc  9s.  *. 
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excepted,)  affumed  and  promifed  the  plaintiff' to  pay  him  i6/T 
at  the  feaft  of  5/.  John  Baptift  then  to  come ;  and  for  the  non- 
payment thereof  at  that  feaft,  the  plaintiff  brought  this  a&iorj, 
The  defendant  pleaded  non  ajfumpftt  modo  et  forma  /  and  upon  the 
trial  of  this  iffue,  the  jury  found  a  fpecial  verdi&,  ftating}  u  that 
the  defendant  bought  of  the  plaintiff  the  wheat  and  rye  in  blades 
growing  upon  the  faid  clofe,  as  fet  forth  in  the,  declaration,  but 
that  between  the  plaintiff  and  the  defendant  there  was  no  other 
promife  or  afiumption  than  the  mere  bargain."  Two  obje&ion? 
were  made  againft  the  maintenance  of  this  aftion ;  firft,  that 
the  plaintiff  upon  this  bargain  might  have  the  ordinary  remedy 
by  aiflion  of  debt,  which  is  an  aftion  formed  In  the  regifter,  and 
therefore  he  ftiould  not  have  an  aGion  on  the  cafe,  which  is  an 
extraordinary  a£Hon,  and  not  limited  within  any  certain  form  in 
the  regifter :  Secondly,  that  the  maintenance  of  this  a&ion  takes 
away  the  defendant's  benefit  of  nvager  of  law,  and  fo  bereaves 
him  pf  the  benefit  which  the  law  gives  him,  which  is  his  birth- 
right ;  for  peradventurc  the  defendant  has  paid  or  fatisfied  the 
plaintiff  in  private  betwixt  them,  of  which  payment  or  fattsfac- 
tion  he  has  no  witnefs ;  and  therefore  it  would  be  raifchievous  if 
he  fhould  not  wage  his  law  in  fuch  cafe. 

Upon  thefe  obje£tions,Lord  Coke  obferves,  that  the  court$of  King* 
Jicncb  and  Common  Pleas  were  divided ;  the  juftices  of  the  Kings 
Bench  held,  that  the  a&ion  (notwithftanding  fuch  obje&ions)  wa§ 
rnaintainable,  and  the  court  of  Common  Pleas  held  .the  contrary.  But 
for  the  honour  of  the  law,  and  for  the  quiet  of  the  fubje&  in  th$ 
fettling  of  fuch  diverfity  of  opinions,  the  cafe  was  openly  argued  be*  * 
fore  all  the  Juftices  of  England,  and  the  Barony  of  the  Exchequer. 
And  after  many  conferences  between  the  juftices  and  barons,  it  • 
was  refolved,  that  the   a&ion  was  maintainable,  and  that  the 
plaintiff  (hould  have  judgment.     And  in  this  cafe  thefe  points 
wjere  refolved  \  (t)  u  firft,  that  although  an  a&ion  of  debt  lies  upon 
the  cantraft,  yet  the  bargainor  may  have  an  a&ion  upon   the. 
caie,  or  an  a£tion  of  debt  at  his  eledion,  and  that  for  three 
reafens  or  caufes :  firft,  in  refpeft  of  infinite  precedents  in  the 
reigns  of  King  Hen.  6.   Edw.  4.   Hen.  7.  &  8.,  by  which  it 

(/)  V\de  Vaughaitt  Rep.  101.  where  thefe  refolutions  areflrongly  impugned. 
Bid  fa  3  Wooddejon,  168.  «.  (*;. 

appears. 
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appears,  that  the  plaintiffs  declared,  that  the  defendants,  in  con  * 
fideration  of  a  fale  to  them  of  certain  goods,  promifed  to  pay 
£>  much  money,  &c.  ;  and  in  which  cafes  the  plaintiffs  had 
judgment,  to  which  precedents  and  judgments  being  of  fo  gfcat 
number,  in  fo  many  fucceffions  of  ages,  and  in  the  feveral 
times  of  fo  many  reverend  judges,  the  juflices  in  this  cafe'  gave 
great  regard  j  and  fo  the  juftices  in  ancient  times,  and  front 
time  to  time  did  as  well  in  matters  of  form  as  in  deciding  of 
doubts  and  queftions,  as  well  at  the  common  law  as  in  conftruc* 
tionjof  A&s  of  Parliament.  And  it  wasrefolved  in  this  cafe,  that 
the  multitude  of  the  faid  judicial  precedents,  in  fo  many  fucceffiont 
pf  ages, well  prove  that  in  the  cafe  at  barthe'adion  was  maintainable,  ' 
The  ftcvnd  caufe  of  their  refolution  was  divers  judgments  and  cafes  * 
refolved  in  our  books  where  foch  a£tion  on  the  cafe  upon  ajfum^fa 
has  been  maintainable,  when  the  patty  might  have  had  atva&kra 
of  debt.  Thirdly,  it  was  refolved,  that  every  contraft  executory, 
imports  in  itfelf  an  affumpftt,  for  when  one  agrees  to  pay  money,  or 
to  deliver  any  thing,  thereby  he  aflumes  or  promifes  to  pay,  or 
deliver  it ;  and  therefore  when  one  fells  any  goods  to  another, 
and  agrees  to  deliver  them  at  a  day  to  come,  and  the  other,  in 
confideration  thereof,  agrees  to  pay  fo  much  money  at  fuch  9  day, 
in  that  cafe  both  parties  may  have  an  aftion  of  debt,  or  an  a£Hon 
on  the  cafe  upon  afumgfit ;  for  the  mutual  executory  agreement 
of  both  parties  imports  in  itfelf  reciprocal  a&ions  upon  the  cafe, 
as  well  as  a £1  ions  of  debt;  and  therewith  agrees  the  judgment 
in  Read  and  Norn/oofs  cafe,  (u)  Fourthly,  it  was  refolved,  that 
the  plaintiff  in  this  a£Hon  of  affumjftt  fhould  recover  damages  not 
only  for  the  fpecial  lofs  (if  any)  which  he  had  fuftained,  but  alfo  ' 
for  the  whole  debt,  fo  that  a  recovery  or  bar  in  this  a&ion  would 
be  a  good  bar  in  an  a£Uon  of  debt  brought  upon  the  fame  contra£i» ' 
Fifthly,  it  was  refolved,  that  in  fome  cafes  it  would  be  mischievous 
if  an  aftion  of  debt  (hould  be  brought,  and  not  an  a£lion  of 
affumpfiti  as  in  the  cafe  inter  Peche  and  Redman,  (v)  They  bar* 
gained  together,  that  for  a  certain  confideration  Redman  (hould 
deliver  to  Peck*  twenty  quarters  of  barley  yearly  during  his  life, 
and  for  non-delivery  in  one  year,  it  is  adjudged  that  an  a&ion 
well  lies,  for  otherwise  it  would  be  mifchivous  to  Peche  $  for  if  he 
(hould  be  driven  to  his  a&ion  of  debt,  then  he  himfelf  could 

(11)  PL  Com.  128.        (v)  Dyer,  1 13.  0. 

never 
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hare  it,  but  only  his  executors  or  adminiftratorsi  for  debt 
not  lie  in  fuch  cafe,  till  all  the  days  are  incurred  ;  and  that 
would  be  contrary  to  the  bargain  and  intent  of  the  parties,  for 
Frffeprovides  it  yearly  for  hisneceifrry  ufe.  So,  if  a  fum  is  given  in 
marriage  to  be  paid  at  fevcral  days,an  a&ion  upon  the  cafe  Kes  for 
non-payment  at  the  6rft  day,  bat  no  adion  of  debt  lies  in  fuch  cafe 
till  all  the  days  are  pad.  Sixthly,  it  was  faid,  that  an  adion  on  the 
cafe  upon  affumffit  is  as  well  a  formed  action  as  an  adtion  oldebt ; 
for  the  regifter(  10)  has  two  feveral  anions, that  is  to  fay,at\ion  on  the 
eafe  upon  ofumgfit,znd  alfo  an  a£Hon  of  debt.  And  in  all  cafes  when 
the  regifter  has  two  writs  for  one  and  the  fame  cafe,  it  is  in  the 
party's  election  to  take  cither.  And  as  to  the  objedion  which 
was  made,  that  it  would  be  mifchicrjus  to  the  defendant  that  he 
fhould  not  wage  his  law,  forafmuch  as  he  might  pay  the  debt  in 
fccret  *  it  was  anfwered,  that  it  (hbuld  be  accounted  his  folly  that 
be  did  not  take  fufficient  witnefles  with  him  to  prove  the  payment 
he  made  1  but  the  mifchief  would  be  rather  on  the  other  party, 
for  apv  experience  proves  that  men's  conferences  grow  fo  large 
that  the  refpeft  of  their  private  advantage  father  induces  men 
(and  chiefly  thofe  who  have  declining  eftates)  to  perjury.  And 
therefore  in  debt,  or  other  a£tion,  where  wager  of  law  is  ad- 
mitted by  die  law,  the  judges,  without  good  admonition  and  d»e 
esamkkation  of  the  party,  do  not  admit  htm  to  wage  his  law,  but 
leave  the  queftion  to  be  determined  by  trial  by  jury,  which  ex- 
clude* the  evidence  of  the  parties  thcrofelvcs." 

Soon  after  this  determination,  the  adion  of  affum^i  became 
the  prevailing  a&ion  in  mod  cafes  of  contrad  and  agreement 
without  teal :  And  in  modern  times  it  has  been  fo  much  extended, 
particularly  in  commercial  engagements  between  merchants  and 
ether*,  that  it  is  obferved,  by  the  author  of  the  Law  of  tKfi 
Print ,(*)  "that  of  all  anions  founded  upon  contrad,  Qoneis 
t*  now  in  more  general  ufe  than  the  a£tion  of  affuwtgjit:' 

(4/)  VMc  F.  N.B.  94.  A.  But  fit  Wotdtjufj  U*urcs9  Fot.  $. 
#•*.  108.  >e»  c* 

(x)  Pari  a.  Cap.  2. 
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2.  In  what  Cafes  this  Attion  ties,  though  there  he  another 
Remedy  ;  and  of  the  Plaintiff9 s  Right  of  Election. 

Where  feveral  remedies  are  given  by  the  law,  the  party  to  whom 
they  are  given  may  eleft  to  take  which  of  them  he  will,  (j . 

In  many  cafes  the  party  injured  by  the  breach  of  a  contrad  or 
agreement  may  have  a  remedy  either  by  adion  at  common  law* 
or  by  recourfe  to  a  court  of  equity :  but  here  a  general  rue,  it  it. 
{aid,  (z)  muft  be  obferved,  that  if  it  appear  from  the  matter  of  cm- 
plaint  that  damages  only  can  be  recovered,  in  that  cafe  the  remeiy 
is  at  law,  becaufe  it  is  not  the  province  of  a  court  equity  to  afcer^ 
tain  and  award  damages,  but  only  to  decree  a  fpecific  performs 
ance  of  the  contract  or  agreement  \  and  damages  in  general  are 
only  recoverable  through  the  intervention  of  a  jury. 

But,  wherever  the  agreement  is  to  do  fomethhig  in  Jfrerie,  *s 
to  convey  lands,  eiecute  a  deed,  &c,  it  is  proper  to  apply  ro  a 
court  of  equity  for  a  fpecific  performance  or  execution  of  the 
thing  contra&ed  for,  to  which  the  party  is  entitled,  if  the  agree- 
ment be  good  and  fufficiently  proved  ;  for  in  a  court  of  law  the" 
party  grieved  can  only  recover  damages  for  the  breach  of  die 
contra&  or. agreement. 

The  plaintiff  has  alfo,  in  fome  cafes,  his  eleBlon  to  bring  one 
fpectes  of  a&ion  or  another  for  the  fame  caufe;  as  up6n  an  ex- 
prefs  or  implied  contract  to  pay  money,  he  may  have  an  acYioa 
of  ajfumpfit  or  debt*  {a) 

So,  an  a£tion  of  ajfumpfit  lies  upon  an  exprefs  promife  to  pay, 
a  debt  due  by  fpecialty  upon  a  new  consideration  ;  as  in  confe- 
deration of  forbearance  •,  or  in  conGderation  that  he  will  (how 
the  deed  by  which  money  appears  to  be  due,  &c.  (£)  But 
upon  a  mere  promife  made  by  a  debtor  to  pay  a  bond,  or  other 
fpecialty  debt,  without  a  new  consideration,  (his  a&ioa  He* 
Dot.  (c) 

(y)  Co. Lit.  145.  a.  1  Danv.  Abr.  r.    {%)  Bac.  Abr  tit.  Agreement.  A  I* 

(a)  4  Co.  99.  Sec  alfo  i  Rot.  Abr.  593.  t  10  Com.  Dig.  tk.  Mion 
4f  Ajfumpfit,  Q%  Dtbty  A.  8.  Tula**  Prac.  9,  10,. 

(b)  Cent.  Dig  tit   ABion  of  Ajfumpjit,  (C.) 

(*)  a  Cro.  598.  Mo.  340.  Go<wp.  428. 

So, 
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So,  where  a  man  is  accountable  for  money  or  goods,  an 
of  affumpfit  or  account  lies  againft  him  at  the  ele&ion  of  the 
plaintiff.  (</)  ...../. 

A  plaintiff  may  alfo  fometimes  wave  a  tort  or  trefpafs,  and  de- 
clare in  affumpfit  at  his  eleft  ion. 

Thus,  in  the  cafe  of  Lamtne  y.  DorrcII%  (e)  which  was  anaflion 
of  indebitatus  ajfumpfit  for  money  had  and  received  by  the  defend- 
ant to  the  ufe  of  the  plaintiff  as  adminilrator .  of.  J.  &  It  ap- 
peared that  J.  S.  died  inteflate  poflefled  of  certain  Iri/b  deben- 
tures ?  and  the  defendant  pretending  to  a  right  to  be  adminiftra- 
tor9  procured  a  grant  of  adminiftration  to  him,  and  by  that 
means  obtained  the  debentures  into  his  hands  and  difpofed  of 
them :  but  this  adminiftration  being  repealed*  .and  a  new  ad- 
imntftration  granted  to  the  plaintiff,  he  brought  this  adHon 
againft  the  defendant  for  the  money  for  which  he  fold  the  de- 
bentures* It  was  obje&ed,  that  this  form  of  a&ion  would  not 
lie  ♦,  and  that  the  plaintiff  ought  to  have  declared  either  in  trover 
or  detinue  for  the  debentures.  But  the  Court  were  of  opinion, 
that  the  plaintiff  might  difpenfe  with  the  wrong,  and  fuppofe 
the  (ale  to  have  been  made  by  his  content,  and  bring  an  a&ion 
of  affumpfit  for  the  money  arifing  from  the  fale,  as  money  re- 
ceived  to  his  ufe* 

So,  in  the  cafe  of  Feltbam  and  others  v.  Terry >,(/)  where  it 
appeared,  that  goods  had  been  taken  in  execution,  and  fold 
under  a  warrant  of  diftrefs  upon  a  convidion  before  juftices  of 
the  peace,  which  was  afterwards  quaflied  \  an  a&ion  of  ajfumpfit 
was  thereupon  brought  to  recover  back  the  money  fo  levied.  It 
was  objected  that  an  a&ion  of  trover  or  trefpafs  ought  to  have 
been  brought,  and  not  affumpfit.  The  Court  held,  that  the 
party  might  wave  the  tort ;  which  if  he  did,  it  was  to  his  own 
prejudice,  and  in  favour  of  the  defendant :  for,  in  this  form  of 
a&ion,  the  plaintiff  could  only  recover  the  fum  for  which  the 
goods  weTe  fold ;  whereas  in  trefpafs  or  trover  he  might  recover 
damages  far  exceeding  the  amount  of  the  fum  levied, 

(</)   I  Salk.  9.  Cartb.  F9,  Com.  Dig.  tit.  Anion,  M.  5  Btd.  N.  P.  T47. 
.(*)   2  Lord  Raym.  1216.     Sed  vide    2  Bos.  hf  Pul.  555.    8  Term. 
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/)  Loft.  208.  Cowp.  419.  S.  C.   6  Term  Hep,  695.5.  P.     Sedvu 
Liudon  v*  Hooper,  next  page. 
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So  alfo,  in  cafes  of  bankruptcy,  where  goods,  being  in  the 
poffeffion  of  tbe  bankrupt,  are  wrongfully  taken  and  fold  by  cre- 
ditors or  others,  die  ajfignees  may,  in  general,  de&  to  bring 
trover  or  affumpfit.  (g) 

So,  where  it  is  declared,  by  a&  of  parliament,  that  a  plaintiff,  in 
particular  cafes,  may  foe  either  by  a&ion  of  deH  or  on  the  cafe, 
|>e  has  his  cle&ion  to  declare  either  in  debt,  ajfumpfit,  or  tort ;  al- 
though, by  declaring  in  tort,  the  defendant  may  even  be  deprived 
of  the  benefit  of  a  plea,  or  notice  of  fet-off.  (b) 

So,  if  the  breach  of  a  fimple  contraft  confift  in  misfeazance,  the 
plaintiff  may  declare  in  ajfumpfit,  or  in  cafe  for  the  tort,  on  the  fpe- 
cial  circumftances ;  as  for  deceit  on  tbe  fale  of  cattle  or  goods,,  or 
immoderate  ufe  of  them,  when  lent  or  let  to  hire ;  and  againft 
attornies,  agents,  carriers,  wharfingers,  innkeepers,  &c.  (i) 

But  tbe  plaintiff  having  once  made  his  ele&ion,  cannot  after* 
wards  bring  another  a&ion  for  the  fame  caufe,  either  whilft  the 
former  is  depending,  or  after  it  has  been  determined,  (i) 

A  breach  of  truft  committed  by  truftees  may  fometimes  be  the 
ground  of  an  a£tion  of  affun\pftt,  though  the  ordinary  remedy 
againft  them  is  by  bill  in  equity.  Thus,  where  a  truftee  applied 
truft-money  to  the  purpofes  of  his  trade,  &c.  it  was  held,  that  an 
aftion  of  ajfumpfit  for  money  had  and  received  would  lie  againft 
him  for  the  money  fo  mifapplied.  (/) 

But  an  a&ion  of  ajfumpfit  will  not  lie  to  recover  back  money 
paid  for  the  releafe  of  cattle  wrongfully  diftrained,  the  proper 
remedy  being  either  by  aflion  of  replevin  oxtrefpafs  vi  et  artnis.  4 

Thus,  in  the  cafe  of  Linden  v.  Hooper,  (m)  wbicn  was  an  a&ion 
otafumpftt)  for  money  had  and  received,  brought  by  the  plaintiff, 
againft  the  defendant,  Hooper,  who  had  diftrained  the  plaintiff's 
cattle*  The  plaintiff  inGfted  he  had  a  right  of  common,  and  de- 
manded his  cattle  to  be  reftored,  which  the  defendant  refufed  to 
do,  unlefs  the  plaintiff  would  pay  him  20/.  for  the  damage  done. 
Upon  this  the  plaintiff  paid  the  money  in  difpute  for  the  releafe 

(g)  3  Wilt.  304.    Zo/^209.  Bui  &.  ?m  I3I-    But  fee  ante,  vol  1. 

■    {»)  The  Huddersfield  Canal  Company  v.  Buckley,  7  Term  Rep.  3$. 

(i,  Danv.  Abr.tit*  sffi'ons,  2  Ld  Raym.  909.  2  Wilt.  3 19.  3  Wilt* 
348.  Com>p  375.  1  Term  Rep.  277.  6  Eaft  Rep,  333.  BuU  N.  P.  73. 
Woodefon't  Le&.  vol  3  p   216.  Tiddt  Prac.  10. 

(k)  Com.  Dig.  ft.  AQion  I.  Abatement*  H.  *4-  *  Wilt.  304. 

(/)  Smith  v.  Jamcfon,  5  Term  Rep.  6ox.       (m)  Co<wp.  444. 
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of  his  cattle ;  but  the  defendant  agreed  to  return  the  money  if  the 
plaintiff  Cbould   make  out  his  right*    The  ad  ion  was  brought 
for  this  money  \  and  the  queftion  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to  recover  back  the  money 
fo  paid,  by  this  fpecies  of  a&ton  ?     The  Court  were  of  opinion, 
that  the  plaintiff  could  not  recover  the  money  in  this,  form  of 
a&ion*  and  Lord  Mamfield^  in  delivering  the  opinion  of  the 
Court,  faidj  "  The  law  has  provided  two  prectfe  remedies  for  th&> 
proprietor  of  cattle  which  happen  to  be  impounded  :  ift,  he  may 
replevy*  and  if  he  does,  upon  the  avowry,  he  mod  fpecially  fet 
out  a  right  of  common,  or  feme  other  title,  as  a  juftificatioh  rf 
the  cattle  being  where  they  were  taken.    Or,  adly,  If  he  does  hot  - 
chufe  to  replevy,  but  is  deftrous  to  have  his  cattle  immediately  re- 
delivered, he  may  make  amends,  and  then  bring  an  a&ion  of  tref* 
pafs  for  taking  his  cattle  $  and  particularly  charge  the  money  fo 
paid,  by  way  of  amends,  z%  an  aggravation  of  the  damage  occa- 
sioned by  the  trefpafs.    If  to  fuch  an  action  the  diftrainer  pleads 
that  he  took  them  doing  damage,  the  plaintiff  muft  fpecially  reply 
the  right  or  title  which  he  alleges  the  cattle  had  to  be  in  the  locus 
in  quo*  .  If,  inftead  of  an  a£tk>n  of  trefpafs,  an  a&ion  to  recover 
beck  the  money  fo  paid  by  way  of  amends  might  be  brought,  at 
the  election  of  the  plaintiff,  the  defendant  would  be  laid  under  a 
great  difficulty:  he  might  be  furprized  at  the  trial :  he  could  not 
be  prepared  to  make  his  defence  :  he  couid  not  tell  what  fort  of 
right  of  common,  or  other  juftification,  the  plaintiff  might  fet  up. 
The  plaintiff  might  ihift  his  prefcription  as  often  as  he  pleafed  ; 
or  he  might  reft  upon  objections  to  the  regularity  of  the  diftrefs. 
The  plaintiff  can  never  be  fuffered  to  cleft  to  throw  fuch  a  diffi- 
culty upon  his  adverfe  party.     Befidcs,  as  applied  to  the  fubject 
matter  of  this  queftion,  the  adion  for  money  had  and  received 
could  never  anfwer  the  equitable  end  for  which  it  was  invented, 
and  defenres  to  be  encouraged  :  for  the  point  to  be  determined  in 
this  action  is,  whether  the  plaintiff's  cattle  trefpaffed  upon  the  de- 
fendant's land.  That  may  depend  on  the  plaintiff's  or  the  defendant's 
right,  or  the  hQt  of  trefpfliang :  or  k  may  depend  on  mere  form.    If 
the  diftrefs  was  irregular,  the  amends   muft  be  recovered  back 
again.    So  that,  allowing  the  owner  of  cattle  to  fubftitute  this 
remedy,  in  lieu  of  an  aOion  of  trefpafs,  would,  as  between  the 
parties,  be   unequal  and  uujuft,  and,  upon  principles  of  policy, 
'would  produce  inconvenience.     It  would  break  in  upon  that 
branch  of  common  and  ftatuic  law  which  relates  to  diftrefles :  it 

would 
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would  crate  inconvenience  by  leaving  rights  of  common  open 
to  repeated  litigation,  and  depriving  pofterity  of  the  benefit  of 
precife  judgments  npon  record." 

"  There  is  a  material  diftin&ion  between  this  and  the  inftances 
alhided  to  at  the  bar,  where  the  plaintiff  is  allowed  to  wave  the 
tre/pafsf  and  bring  the  afiion  for  money  had  and  received.  In 
tbofe  inftances,  the  relief  is  more  favourable  to  the  defendant.  He 
is  iiable  only  to  refund  what  he  has  aftually  received,  contrary  to 
confcience  and  equity.  In  thisy  informalities  in  taking  or  treating 
the  diftrefs  would  avoid  the  amends,  though  the  defendant  had  a 
right  to  diftrain.  But,  which  is  more  material,  in  tbofe  inftarices 
the  plaintiff,  by  ele&ing  this  mode  of  adion  eafes  the  defendant 
of  fpeeial pleading,  and  takes  the  rifle  of  being  furprized  upon  him- 
felf.  In  this  he  eafes  himfelf  bf  the  difficulty  and  precision  of 
fpecial  pleading,  and  the  burthen  of  the  proof  conff  quent  there- 
upon %  and  expofes  the  defendant  to  uncertainty  and  furprize." 

This  A&ion  does  not  lie  upon  an  Undertaking  by  Deed,  or  npon 
Matter  of  Record.']  An  ad  ion  of  affumpftt  will  not  He  upon  a  con- 
trad  or  agreement  which  is  reduced  into  writing,  under  the  hands 
and  feals  of  the  con  trading  parties  \  the  only  remedy  at  law  being 
by  adion  of  covenant  or  debt  upon  the  deed.  («)    - 

Thus,  if  a  man,  for  a  good  consideration,  promifes  by  his  deed 
not  to  do  a  certain  thing,  no  action  of  affumpfti  lies  upon  this  pro* 
mife,  but  a  writ  of  covenant.  {0) 

So  if  A.  recovers  a  debt  againft  2?.,  and  B.  pays  him  the  con* 
tiemnation  money,  upon  which  A.,  by  deed,  releafes  all  ad  ions, 
executions,  &c.  to  &.,  and  by  the  fame  deed  covenants  that  he 
will  withdraw  and  difcharge  all  writs  of  execution  againft  B.  upon 
the  fame  judgment,  and  A,  afterwards  fues  execution  againft  B. 
upon  the  judgment ;  yet  no  aQion  upon  the  cafe  in  affumpfit  lies 
upon  this  promife,  becaufe  it  is  made  by  deed ;  but  £•  ought  to 
have  a  writ  of  covenant,  [p) 

So,  in  the  cafe  of  Bulftrode  v.  Gilbum%  (a)  in  affumpfit,  for  money 
trad  and  received,  it  appeared,  that  the  plaintiff  was  prothonotary 
of  the  palace  court,  and  the  defendant  his  deputy ;  and  that,  by 
articles  under  feal,  it  was  agreed  what  (hare  of  the  fees  and  pro* 

{*)  Vide  Atty  «.  Parifh,  i  New  Rep.  C.  B- 104; 

(a)  1  Rol.Abr.  %i.pl.  to. 

(p)  1  Rol.Abr.  517. //.  J  Cr$.  Jac.  505,6.        {q)  r$tr*.  1027. 
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fits  the  defendant  was  to  have  •,  amd  he  covenanted  to  account  to 
the  plaintiff  for  the  refidue,  Src.  After  thefe  articles  were  exe- 
cuted, an  additional  fee  was  created  by  a&  of  parliament.  The 
defendant  received  this,  as  well  as  the  original  fees,  but  refufed  to 
account  for  the  additional  fee.  Lord  Hardwickt  held,  that  though 
the  defendant  ought  to  account  for  this  fee,  yet  the  plaintiff 
could  not  recover  it  in  this  form  of  aBion^  he  having  a  covenant 
under  band  and  feal,  which  gave  him  a  remedy  of  a  higher  n* 
ture.  ' 

Wherever  a  perfon  gives  a  Security  by  way  of  indemnity  for 
another,  and  pays  the  money,  the  law  raifes  an  ojfumpfit*  But 
where  he  will  not  rely  on  the  promife  which  the  law  will  raife, 
but  takes  a  bond  as  a  fecurity,  there  he  has  chofen  his  own  remedy, 
and  he  cannot  refort  to  an  a&ion  of  ajfumpfit.  (r) 

But  where  a  furety  pays  a  debt,  for  which  he  joins  another  m 
a  bond,  he  may  maintain  an  adion  of  affumpft  tot  it  againft  the 
principal,  it  being  money  paid  to  his  ufe,  if  there  be  no  cove- 
nant by  the  principal  to  indemnify  the  furety.  (/) 
*  To  make  it  neceffary,  however,  for  the  plaintiff  to  fue  upon  a 
deed,  it  mud  appear  to  have  been  executed  by  the  defendant  a» 
weH  as  the  plaintiff. 

Thus,  in  an  afiion  of  affumpfit  for  feamens'  wages,  (/)  brought 
agaiffft  the  captain,  it  appeared  that  the  (hip's  articles  between  the 
owners  and  fcamen  were  under  feal,  and  that  the  plaintiff  had 
figned  and  fealed  them  *,  but  they  were  not  executed  by  the  de- 
fendant. It  was  objected  that  the  aftion  was  mifconceived,  and 
ought  to  be  in  covenant :  but  Lord  Eldon%  Ch.  J.  ruled,  that  the 
defendant  never  having  fealed  the  articles,  he  could  not  be  fued  in 
cfcvertant ;  and  that  the  action  of  affbmpfit  Was  rightly  brought. 

So,  where  a  feme  covert,  without  any  authority  from  her  hut* 
band,  contracts  with  a  fervant  by  deed,  the  fervant  having  per- 
formed the  fervice  ftipulated,  may  maintain  an  aftion  of  affumpfit 
againft  the  hufband  :  for  as  the  covenant  by  the  wife  Cannot  bind 
the  hufband,  {he  having  no  authority  to  bind  him  by  deed,  no 
aflion  of  covenant  will  lie:  but  afumpfit  is  the  proper  form  of 
aftion.  (w) 

<r)  Toufaint  «•  Martinntnt,  2  Term  Rep.  ico. 

(s)  Decker  &  uk   v.* Pope,  coram  Ld.  M*ttjfieI/JfJrtt   7W».  1 7? 7* 
F.fp,  N.  P.  96.         (/)  Sutherland  v.  Lifliman,  3  £Jp.  Hep.  4a. 
(»j  White  v.  Cuylcr,  6  Turn  &*j>.  176. 

So, 
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So,  where  the  whole  caufe  of  a£tion  does  not  arife  from  the 
deed,  and  there  is  no  covenant  applicable  to  the  demand,  offism^fit 
will  lie. 

Thus,  where  two  enter  into  articles  of  co-partner  (hip  by  deed* 
and  covenant  to  acljuft  and  fettle  their  accounts  at  certain  time*  3 
and  the  parties,  in  purfuance  thereof,  come  to  a  fettlement,  and 
tne  balance  is  (truck  and  agreed  upon,  the  party  to  whom  the 
balance  is  due  may  niaibtain  art  a&ion  of  ojjumjftt  againft  his  co- 
partner, notwithstanding  the  deed,  (v) 

So,  if  an  agreement  be  made  by  deed  to  let  and  grant  a  leafe  of 
a  hoafe,  and  the  leffee  enter  and  occupy  the  houfe,  the  leflbr  may 
maintain  an  aftion  of  affutnjtfit  for  ufe  and  occupation :  for  fuch 
an  agreement  does  not  amount  to  a  leafe*  but  only  an  agreement 
for  a  leafe.  (fc) 

A  prdmife  to  pay  a  judgment  debt  arid  the  cods,  in  confide- 
ration  that  the  plaintiff  wduld  ftay  execution*  is  ho  ground  to 
raife  an  ajjumjftt.  (*) 

This  ABion  does  not  lie  for  Money  which  has  "been  the  SubjeB  of  a 
Set-off'  in  a  former  AilionS]  No  action  will  lie  for  money  which 
has  been  pleaded  by  way  of  fet-off,  and  difpofed  of  in  a  former 
a&ion :  but  whetffe  the  amount  of  the  let-off  exceeded  the  plain- 
tiff's demand  in  the  fortner  a&ion,  the  furplus  may  be  recovered 
in  a  fecond  aQidn, 

Thus,  in  the  cafe  of  Hennell  v.  Fair  lamb,  (j)  which  was  aft 
a£tion  oiajfumfcfit  for  work  and  labour,  it  appeafed  that  the  de- 
fendant had  brought  an  adion  againft  the  prefent  plaintiff*  to 
which  the  latter  had  pleaded  a  fet-off,  and  had  obtained  a  verdift. 
The  demand  in  the  former  a£tion  wad  7/.  is. ;  the  fet-off  was 
14/.  1 5/. 

Lord  Kenyan  ruled,  that  as  the  7/.  ir.  was  the  obje£t  Of  the  fet- 
off  in  the  former  a£tion,  and  had  been  difpofed  of  by  the  verdi£t 
obtained  thetein  for  the  plaintiff,  he  could  only  recovet  the  dif- 
ference between  7/.  xr;  and  14/.  15/* 

(v)  Moravia  v   Levy,  Sitt.  after  Mich.  1786.  eor.  Buller%  J.  2  Term 
Rep  48  *.  «.  a.  Foft?r  '-j.  Allan  (on,  ib.  479. 

'    («p.)  Elliott    v.    Rogers,    Maul/lone  fummer  affixes  t    r8oi.  eor.   Ld* 
Kenyon,  4  Eft  Rep  59.  (*)  Cow}.  I28; 

(r)  &&•  RcP*  l04' 
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3.   By  and  Agalnft  Whom,  this  ASlion  may  be  brought. 

The  a£Hon  of  ajfumpfit  may  be  brought  by  him  to  whom  the 
promife  was  made,  though  the  benefit  accrues  to  another  :  [a )  as, 
if  A.  promife  B.  to  give  money  to  his  daughter  when  (he  marries, 
B.  may  bring  the  a&ion  in  his  own  name,  (b) 

So,  the  executor  or  adminiftrator  of  him  to  whom  the  promife 
was  made,  may  have  the  a£lion,  though  the  benefit  accrnes  to 
another,  (c) 

So,  if  the  party  becomes  bankrupt,  or  is  difcharged  under  an 
infolvent  debtors4  ad  the  affignees  may  bring  the  a&ion :  bat 
upon  the  contract  or  promife  of  a  bankrupt  or  infolvent  debtor,  an 
a£Uon  at  law  does  not  lie  againft  his  affignees.  (J) 

The  a&ion  may  be  brought  by  him  likewife  to  whom  the  bene* 
fit  is :  as  if  a  promife  be  to  a  feme  covert,  the  hufband  alone  may 
have  the  a&ion  and  declare  upon  a  promife  made  to  himfelf :  or 
the  hufband  and  wife  may  join,  at  the  eledion  of  the  hufband.  (*)• 

So,  upon  a  promife  to  the  father  to  give  fo  much  with  hi* 
daughter  in  marriage!  the  daughter  may  have  the  a£tion  :  for  fhe 
is  the  meritorious  caufe. 

Thus,  in  the  cafe  of  Dutton  v.  Poole,  (/)  the  plaintiff  declared, 
that  his  wife's  father  being  feifed  of  land  now  defcended  to  the  de- 
fendant, and  being  about  to  cut  down  1000/.  worth  of  timber  for  his 
daughter's  portion,  the  defendant  promifed  the  father,  in  confider- 
ation  that  he  would  forbear  to  fell  the  timber,  that  he  would  pay 
the  plaintiff,  the  daughter,  1000/.  After  verdidl  for  the  plaintiff, 
upon  non-offumjftt,  it  was  moved  in  arreft  of  judgment,  that  the 
adion  would  not  lie  for  the  daughter,  but  ought  to  have  been 
brought  by  the  executors  of  the  father.  But  the  Court  faid,  it 
might  have  been  another  cafe,  if  the  money  had  been  to  be 

(a)  Vide  Cro.  EL  807.     Hard.  32 1. 

\l)  1  Roll.  Mr.  30.  /.  44.  31.  /.  15.  Tel.  1,  2.  Cro.  J£  807.  Bawd. 
321.    But  fee  Mo.  550.  Cro*  El.  619.  6  J  %.  contra. 

(c)  Al.  1.  1  Roi  Abr.  3  1.  /.  to.  Jon  415.  Et.  vide  ante,  vol.  I.  fart  2* 
th/if.  ll.jf.  I*         (d)   Ante.  vol.  \.  p.  492. 

[e]  Com.  Dig.  tit.  AStonvpon  Afumpfit,  E.  Seealfi  I  Bot.fi  P*l.  IOI. 
0.  c.  3  Bos.  tsf  Pul.  149.  n.  a. 

if)  1  Vent.  318.  332.  T.  Jonet%  102,  2  Lev.  ail.  See  M  I  its/. 
Abr.  30.  /.  44. 31./.  15.  1  Vent.  6.  Al.  1.  Cro.  El.  164.  BuLN.P.  133. 

paid 
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paid  to  a  ftranger ;  but  it  is  a  kind  of  debt  to  the  child  to  be 
provided  for,  and  therefore  affirmed  the  judgment. 

In  the  cafe  of  Crow  v.  Rogerst  (g)  however,  where  the  plaintiff 
declared  that  one  John  Hardy  was  indebted  to  the  plaintiff  in  70/. 
upon  a  difcourfe  between  Hardy  and  the  defendant,  it  was 
agreed  that  the  defendant  fliould  pay  the  plaintiff's  debt  of  70/  , 
and  that  Hardy  (hould  make  the  defendant  a  title  to  a  houfe. 
Then  he  avers,  that  Hardy  was  always  ready  to  perform  his  part  of 
the  agreement,  and  that  the  defendant!  in  confederation  thereof, 
promifed  to  pay  the  plaintiff. 

The  defendant  demurred ;  and  it  was  infilled,  that  there  was 
no  confideration  moving  from  the  plaintiff  to  fupport  this  pro*  ' 
mife.    And  the  Court  held  that  the  plaintiff  was  a  ftrapger  to 
the  confideration  •,  and  accordingly  gave  judgment  for  the  dc* 
fendant. 

So,  in  the  cafe  of  Pine  v.  Morris,  (h)  where  a  fon  promifed 
his  father,  that,  in  confideration  that  he  would  furrender  a  copy-, 
hold  to  him,  that  he  would  pay  a  certain  fum  to  his  filler,  and  for 
which  (he  brought  the  a&ion ;  it  was  bolden,  that  it  would  lie 
for  none  but  the  father *,  and  the  reafon  given  is,  that  where  the 
party  to  whom  the  promife  is  to  fa  performed,  if  not  concerned  in  the 
meritorious  eau/e  ofitt  he  cannot  bring  the  aBion. 

But  in  Bourne  v.  Mafen,  (i)  where  the  plaintiff  declared,  that 
whereas  P.  was  indebted  to  the  plaintiff  and  defendant  in  two 
feverai  fums  of  money,  and  that  a  ftranger  was  indebted  to  P.,  the 
defendant,  in  confideration  that  P*  would  permit  him  to  fue  the 
ftranger  in  his  name,  promifed  to  pay  the  fum  P.  owed  the  plaintiff, 
and alleged  that  P.  permitted,  and  he  recovered.  After  verdid  for 
the  plaintiff,  judgment  was  arretted,  becaufe  the  plaintiff  was  a  mere 
ftranger  to  the  confideration :  but  a  cafe  being  then  cited  of  a  pro* 
mife  made  to  a  phyfician,  that  if  he  did  fuch  a  cure  he  would  give 
him  fuch  a  fum  of  money  to  himffelf,  and  another  to  his  daughter, 
in  which  it  was  refolved,  the  daiighter  might  bring  an  ajfompfti 
for  the  money,  the  Court  agreed  to  it,  and  faid  the  nearnefs  of  the 
relation  gave  the  daughter  Ac  benefit  of  the  confideration  per* 
farmed  by  her  father* 


■)  Stra.  592.        (A)  Cited  in  T.  Jon.  XOJ, 
/)  1  Fcnt.  6.  Vide  But.  If.  P.  134. 
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.   Sp,  if  money  be  given  to  A.  to  deliver  to  B.%  B*  may  h^ye  th$ 
aftion.  (k) 

So,  if  a  plan  promife  my  fervant  or  attorney  to  pay  upon  fof- 
bearance,  to  which  I  afterwards  ag^eet  1  may  have  the  a£tion  (/) 

So,  in  the  cafe  of  Bayfield  v.  Leigh,  (m)  where  A.  and  B.%  in 
1797,  aQigned  to  the  plaintiff  all  debts  due  to  thqp,  and  gave 
him  a  power  of  attorney  to  receive  and  compound  fo?  the  fame, 
finder  which  the  plaintiff,  in  1 799,  f^bihitted  to  arbitration  the 
matters  in  difference,  then  fubGfting  between  his  principals  and  the 
defendants  ;  and  the  plaintiff  and  defendants  promifed  to  each 
other  to  perform  the  award.  The  arbitrators  having  awarded  a 
fum  to  be  paid  to  the  plaintiff  as  fuch  attorney,  he  may  maintain 
an  aftioji  fpr  it  in  his  own  nam,e. 

But  in  tne  cafe  of  Piggott  v.  Thompfon*  («)  where  the  com* 
mrflionersof  certain  tolls  had  let  them  to  the  defendant,  under  the 
following  agreement :  "  June  2  jd,  1 798. 1  do  hereby  acknowledge 
<*  to  have  hired  the  above  tolls  fpr  three  years,  by' private  contra&j 
€<  at  145/.  per  annum,  to  be  paid  to  the  treafurer  of  the  commit- 
V  (toners,  at  hb  houfe  in  Ely,  by  twelve  equal  monthly  payments 
i<  in  each  year ;  the  firft  payment  to  begin  and  be  made  on  the 
ii  24th  day  pf  July  next,  as  witnefs  my  hand.     John  Thempfbn.9* 

The  Court  determined,  that  no  adion  thereon,  for  arrears  of 
tent,  could  be  maintained  in  the  name  of  the  treafurer,  but  that 
the  a&ion  mud  be  brought  in  the  name  of  the  commiffioners. 

So,  the  affignee  of  a  chofe  in  aBion(o)  cannot  fue  is  his 
pwn  name;  but  muft  fue  in  the  name  of  the  affignor;  foe 
by  the  drift  rules  of  the  ancient  common  law,  no  chofe  in  a&hn 
could  be  aifigned  or  granted  over,  becaufe  it  was  thought  to  be  a 
great  encouragement  to  litigioufnefs  if  a  man  were  allowed  ta 
make  over  to  a  ftranger  his  right  of  going  to  Jaw.   But  this  nicety 

(i.)  1  Rol  7. 1  10.  32.  /  30.  Hard?  321.  See  cdfo  1  Bos,  tf  AdL  ipi% 
Q.  e.  3  Bos.  and  Put.  149.  n.  a. 

(/)   Vide.  Com   I)ig.  tit.  AS&on  upon  AJfumpfiu  Em 

\m)  8  Term  Rep-  571.         (n)  «  Bos  (s  Pttl.  147. 

(0)  A  contract  conveys  either,  a  chofe  %  i.  e  properly  in  po&Jfem9  or  in 
pftion  only  For  tyfa]fce_-jf*4»  agrees  to  change  horfe,  <with  B.y  and  they  do 
$t  immediately  ;   in  wmit  cafe  the  poffeffion  and  the  'right  are  transferred  So* 

f  ether,  andAis  therefore  called  a  chofe  in  poffejfion  ;  but  if  they  are  to  change 
orfes  nxt  week,  here  the  right  only  vefis,  and  their  reciprocal  property  in 
each  other's  horfe  is  not  in  po/fe/Jton,  but  in  aQion  ;  and  is  therefore  denamf* 
noted  a  chofe  in  aSion.  2  Bl.com.  443. 

i« 
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is  now  difregarded;  though,  in  compliance  with  the  ancient 
principle,  the  form  of  affigning  a  chofe  in  aft  ion  is  in  the  nature 
of  a  declaration  of  truft,  and  an  agreement  to  permit  the  affignee 
to  make  ufe  of  the  fcame  of  the  affignor,  in  order  to  recover  the 
poffeflion.  And  therefore  when,  in  common  acceptation,  a  debt 
or  bond  is  faid  to  be  affigned  over,  it  muft  (till  be  fued  in  the 
original  creditor's  name ;  the  perfon  to  whom  it  is  transferred 
being  rather  an  attorney  than  an  affignee.  But  the  king  is  an 
exception  to  this  general  rule :  for  he  might  always  either  grant 
or  rcpeifc  a  chofe  in  a&ion  by  alignment ;  and  our  courts  of 
equity,  considering  that  in  a  commercial  country  almoft  all 
perfonal  property  muft  nepeffarily  lie  in  contract,  will  protect  an 
alignment  of  a  chofe  in  oBion%  as  much  as  the  law  will  that  of  a 
ebofe  in  pojftffion.  (p) 

Where  there  we  fiver ai  parties  to  a  contract,  the  a&ion  fhould 
be  brought  by  or  againft  all  of  them,  if  living ;  or  if  fome  are  dead* 
by  or  againft  the  furvivors  :  and  an  a£tion  may  be  brought  by  or 
againft  a  furviving  partner,  for  his  own  debt,  as  well  as  for  that 
which  was  conrta&ed  in  the  life-time  of  the  deceafed*  If  an 
a&ion  be  brought*  upon  a  joint  contract,  by  one  of  the  feveral 
partners,  the  plaintiff  will  be  nonfuited,  or  have  a  verdifl  againft 
him :  but  if  it  be  brought  againft  one  of  feveral  partners,  he 
can  only  plead  in  abatement  \  though  the  plaintiff  knew,  and  even 
contra£ted  with  the  other  partners,  (q) 

Where  a  promife  was  made  upon  an  account  ftated  with  .the 
principal  of  an  inn  of  court,  (r)  of  monies  due  to  him  and  the 
Seniors  of  the  fociety,  it  was  held,  that  the  adion  muft  be 
brought  in  the  joint  names  of  the  principal  and  feniors,  and 
cannot  be  maintained  in  the  name  of  the  principal  only. 

So,  if  a  promife  is  made  in  confederation  of  10/.  given  by  A, 
and  J?,  to  return  the  beads  of  A.  and  the  beafts  of  B.t  they 
(hall  join,  though  their  property  was  federal ;  for  the  promife 
was  to  them  jointly.  (/)  But  where  a  promife  is  made  to  A.  to 
deliver  goods  to  B.  they  cannot  both  join.  (/)  - 

Where  two  feveral  tenants  of  a  farm  agreed  with  the  fucceed* 
ing  tenant  to  refer  certain  matters  in  difference  refpe&ing  the 

U)  a  JJ/.  com.  44a.  (q)  Vide  Ttdd**  Prac.  JB. 

\r)  The  Principal  of  Furnivak  Inn  v.  Harde/lf,  7  Mod.  1 1 6. 

(/)  1  RoL  Abr.  31.  /.  40.  (f;  Hard.  321. 
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farm  to  arbitration,  and  jointly  and  feverally  promKed  to  per* 
form  the  award  \  the  arbitrator  awarded  each  of  the  two  to  pay 
a  certain  fum  to  the  third ;  it  was  held  that  they  were  joiptly 
refponfible  for  the  fum  awarded  to  be  paid  by  each.  (») 

The  heir  of  him  to  whom  a  promife  is  made  cannot  maintain 
an  afiion  thereon :  for  it  can  only  be  brought  by  the  executor 
or  adminiftrator.  (v) 


4.  At  what  Time  this  Aflion  lies  upon  a  ContraS  to  pay 
Money \  or  do  fame  other  Ails  at  feveral  Days ;  and 
within  what  Time  it  mtifl  be  brought  by  the  Statute  of 

Limitations. 

If  a  man  central  to  do  a  thing  at  feveral  times,  an  a£tion  of 
affumjftt  lies  upon  every  default.  As,  upon  a  .bargain  to  deliver 
twenty  quarters  of  wheat  every  year  during  the  life  of  the  bar- 
gainor, an  adion  of  ojfumfftt  lies  for  default  at  the  firft  year*  («r) 

So,  upon  a  contra&  to  pay  money  at  feveral  days  an  a£Uon  of 
ajfumfftt  lies  for  non-payment  after  the  firft  day.  (*)  As,  upon 
an  agreement  to  pay  4/.  at  5/.  per  month ,  an  a&ion  lies  upon  every 
default,  (y) 

So,  upon  an  agreement  to  pay  tool,  upon  a  marriage,  vfo* 
20/.  at  fuch  a  day,  and  20/.,  &c,  an  adlion  lies  after  each  day.  (s) 

Tims,  in  the  cafe  of  Cooke  y.  Whorwood,  (a)  which  was  act 
afiion  of  ajfumpfit  upon  an  award,  which  dire&ed,  amoogft 
other  things,  that  the  defendant  fliould  pay  to  the  plaintiff  feveral 
fums  of  money  at  feveral  days*  It  was  obje&ed  that  the 
could  not  be  maintained,  becaufe  all  the  days  of  payment 
not  pad.  But  the  Court  determined,  "  that  the  adlion  might  be 
brought  for  fuch  fum  of  money  only  as  was  due  at  the  time  of 
bringing  the  a&ion,  and  that  the  plaintiff  mould  recover  d  images 
accordingly :  they  alfo  faid,  "  that  when  another  fum  of  the  mo- 

(u)  Manfell  v,  Burredge,   7  Term  Rep.  35a. 

(v  Fiic  Com.  Dig.  tit.  ABwm  uf»n  jfffumgfit*  (E).  Et  vide  mm  ftl  fi. 
Part  2.  Chat).  1 1.  /  1.  \ iv,   4  Co.  49.  b.  Dy.  IX3.  a. 

(*)    (  0   Lit.  2  9.     But  fee  3  Leon.  4,  contra.  [y)  Cro-  Jac+  504. 

{%)   Vide  1  Rol.  Air.  29.  /.  20.  35.  Cro.  El.  1 1 8.  7^6. 107,  Ah.  13, 
{a)   a  Saund.  337. 
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titey  awarded  'ffiotif  d  become  due,  the  plstmtffF  might  commence 
at  new  a  6  ion  for  that  alfo,  and  (otoiies qubties" 

So,  if  A.  in  confideration  that  B.  had  bargained  and  ford  to 
Mm  certain  tons  of  ftrong  beer,  pYomifed  to  pay  4/.  for  every 
ton,  fuper  deliberationem  hide  of  thirty  tons  of  ftrong  beer ;  an 
aGion  lies  upon  this  promife  fot  fo  many  tons  as  he  delivers  be- 
fore the  delivery  of  all  the  thirty  tons.(J) 

So,  if  there  be  a  contract  to  deliver  fo  much  corn  before 
Michaelmas  for  fo  much  the  comb,  to  be  paid  at  the  delivery  of 
the  laft  corn,  and  he  delivers  only  part  of  the  corn  \  yet  aa 
indebitatus  ajfumpjit  lies  for  fo  much  after  Michaelmas ;  for  thougk 
the  agreement  was  entire  the  feveral  delivery  makes  feverai  coa- 
trade,  and  the  defendant  has  a  rcrriedy  for  the  relidue.  [c) 

But,  in  the  cafe  of  Waddingt$n  v.  Oliver^  (d)  which  was  an 
a&ion  of  ajfumpfit  for  goods  fold  and  delivered,  where  it  appeared, 
that  on  the  icth  of  September,  1804,  the  plaintiff  agreed  with  the 
defendant  to  fell  him  one  hundred  bags  of  Kent  hops  merchantable^ 
of  the  growth  of  1804,  at  56/.  per  hundred  weight,  to  be  deli- 
vered on  or  before  the  id  of  jfanuary>i$o$yzs  it  might  be  anfwet- 
ablc  to  the  plaintiff.  That  on  the,  1 2th  of  December,  twelve  bagp 
were  delivered,  and  on  the  fame  day,  or  the  next,  payment  thereof  ■ 
was  demanded,  which  being  refufed,  the  writ  was  fucd  out  on  the 
13  th  of  December, 

It  was  contended,  that  as  the  plaintiff  was  at  liberty  to  dev 
liver  the  hops  at  fuch  times  as  he  pleafed  before  the  firft  of 
January,  and  no  time  was  ftipulated  for  payment,  the  defendant 
vm  bound  to  pay  for  them  as  they  were  delivered.  The  Court, 
However,  were  clearly  of  opinion,  "that  the  conrrad  was  entire 
nn4  could  not  be  fplit ;  and  that  the  plaintiff  therefore  had  rid 
tight  to  bring  an  aftion  until  the  whole  quantity  was  delivered,  ot 
•fntil  the  time  far  delivering  the  whole  had  arrived."  (e) 

Upon  an  agreetnem  to  pay  15/.  yearly  for  four  years,  if  A.  en- 
joys fuch  land,  an  aflron  of  ajdmpfit  Res  for  each  year  that  A* 
tnjoys,  before  all  the  years  are  incurred.  (/) 

(i)  1  Rol.  Ah>;  19.  t  30.  .  / 

(e)  Ar  Hale,  at  Norfolk  Af  166s.  between  Baker  *.  Siitton,  Cm* 
JTi9.  tit.  A&o*.  (F,)         {d)  %  New  Rep.  C.  B.  61. 

\e\  tbb,  neiiber  of  the  tw+*r*c$dmg  ea/ee  were  eti^ertid  fain  this  aft. 
(/)  Cr+£L  ut.  j  Rol  Ah.  $a  1%.  0«*%  +u        ~  j 

So, 
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So,  a  promifc  to  pay  rent  annually  at  Michaelmas  and  Lady-day* 
tjumpfit  lies  after  each  feaft.  (g) 

But  if  a  promife  be  to  pay  for  an  houfe  30/.  annually,  without 
more,  an  action  does  not  lie  for  45/,  for  a  year  and  a  half  >  for  k 
b  payable  annually,  {b) 

Where  a  bill  or  note  is  payable  by  inftalrpents,  and  it  contains  % 
tfaufc  that  on  failure  of  payment  of  any  one  inftalment,  the  whole 
{ball  become  due,  the  holder  is  entitled  to  recover  the  whole  amount 
of  the  fum  for  which  it  was  given,  upon  any  one  default ;  but  where 
the  inftrument  dpes  fiQt  contain  fuch  a  claufe,  it  is  doubtful  on  the 
authorities,  whether  the  holder  pan  legally  take  a  verdi&  for  more 
than  the  inftalment  due.  (#')  According  to  the  cafe  of  Becknoortb  v. 
Nott,  (I)  and  feveral  other  cafes  cited  .by  Lord  Loughborough,  !q 
giving  the  opinion  of  the  Court  in  the  cafe  of  Rudder  v.  Price9  (/) 
the  plaintiff  is  entitled  to  the  whole  fum  for  which  the  note  was 
given  •,  but  according  to  other  cafes,  and  particularly  that  of  AJbford 
y.  Handy  (tn)  the  plaintiff  is  only  entitled  to  the  inftalments  due  at 
the  time  of  commencing  the  aclion. 

indeed,  it  is  faid,  («).  in  the  cafe  pf  a  contract  to  pay  money, 
or  do  a  thing  at  feveral  days,  if  the  jury  give  the  entire  fum  in 
damages,  with  an  averment  that  it  was  for  the  whole,  it  will  be 
*  bar  to  another  aft  ion  upon  the  fame  promife. 

If,  however,  the  plaintiff  takes  a  verdi&  for  more  than  he  is 
entitled  to  recover,  the  court  will  either  compel  him  to  correct 
the  vtrdi£t,  and  pay  the  cofts  occafioqed  by  his  mifconduft,  Of 
grant  a  new  trial.  {$)  - 

Where  money  is  payable  upon  requeft,  this  dtftinAion  is  taken  : 
If  the  prpmife  -be  made  to  pay  a  collateral  fum  0*  requeft,  i.  *.,  40/* 
ff  the  defendant  does  net  perform  an  award,  &c.  \  here  the  requeft 
is  parcel  of  the  contrad,  and  mud  be  proved,  and  no  a£kkm 
arifes  until  a  requeft  be  made.  But  where  a  mere  duty  is  pro* 
ipifed  to  be  performed  upon  requeft ;  as  if  the  defendant,  in  con* 
(deration  of  money  lent  to  him,  promifes  to  repay  it  upon  re* 
qucft,  no  a&ual  requeft  is  neceffary,  but  the  bringing  of  (he  a&iga 
is  a  fufficient  requeft.  [p) 

(g)  2  Lev.  107.  4  Leon.  13.  Men,  ?o.  (b)  Lift.  Pep.  61. 

(i )  Fide  Chbty  on  Bills,  294.  lafl  ed.         (i)  Cro.  Joe.  50c.  Jenl.  535. 
(/;  1  H.Bl  55 i.         (m)  Andr.%fO.         (n)  Fide  Cro.  Joe.  505. 
(p)   1  H.  Bl.  88.  Cotvp.  574,5.  Bailey  on  BiUt%  90.  Cbittj  on  2K/&,*95« 
laft  ed.  But  fee  2  Wile.  262,       (p)  2  Sawtd,  32,  $$.a*dnWe  a. 

Where 
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Where  a  creditor,  upon  a  fettlement  of  accounts  between  hint 
and  his  debtor,  agrees  to  take  part  of  the  balance  found  to  be  du$ 
to  him,  in  ready  money,  and  a  fecurity  for  the  remainder,  pay*, 
able  in  a  month ;  and  the  money  is  paid,  and  the  fecurity  given 
accordingly,  no  a£Hon  will  lie  till  the  expiration  of  the  month, 
though  the  fecurity  happened  by  millake  to  be  invalid  by  having 
been  given  on  a  wrong  (lamp. 

Thus,  in  the  cafe  of  Swears  v.  Wells,  (q)  which  was  an  a&ioa 
9f  ojfumjifit  to  recover  a  fum  of  money  due  to  the  plaintiff  upon 
an  accounted  dated.  At  the  trial  it  was  proved,  that  on  a  fettle- 
nicnt  of  accounts  between  the  plaintiff  and  defendant*  a  balance  of 
8/»  was  found  tqbe  due  to  the  plaintiff.  The  defendant  being  ui*» 
able  to  pay  the  whole  of  that  fum  had  applied  to  the  plaintiff  to 
take  half  the  money  down,  and  the  remainder  in  a  month  j  to 
which  he  confented.  He  then  proved,  that  he  had  left  for.  the 
plaintiff  a  check  on  a  banker  for  4/.,  and  the  defendants  pto- 
miffory  note  for  the  remaining  4/.  payable  in  a  month ;  but  thi* 
laft  appeared  to  have  been  on  a  wrong  (lamp.  The  plaintiff  took 
the  check  for  4/. ;  and  received  the  money,  and  now  brought  his 
attiqn  to  recover  the  remainder  before  the  expiration  of  the 
month. 

Lord  Kenyofiy  Cb.  J.  faid:  "That  the  whole  agreement  for 
payment  of  the  money  mull  be  taken  together.  Under  it,  the 
plaintiff  had  agreed  to  accept  part  in  hand  and  the  remainder 
in  a  month.  This  was  an  entire  contrail ;  and  if  the  plaintiff 
had  been  inclined  to  have  receded  from  it  he  (hould  have  re* 
(cinded  the  whole,  but  he  had  affirmed  it  by  receiving  part  in 
money  under  the  check,  and  now  attempted  to  evade  the  latter 
part  of  the  agreement,  by  which  the  defendant  was  allowed  a. 
month's  time  to  pay  the  remainder  ;  that  although  the  note  was 
given  on  a  wrong  (tamp,  that  did  not  alter  the  nature  of  the 
agreement,  as  he  {hould  either  have  applied  for  another  promiffory 
note,  or  have  waited  till  the  month  was  expired,  and  having  there- 
fore brought  his  a&ipn  before  the  month,  he  mud  be  non* 
fuited/, 

Of  the  Statute  of  Limitations  J]  By  the  ftatute  21  Jac*  i.e.  16. 
L  3.  i;  is  ena&ed,  "  that  all  a&ions  of  account^  and  upon  the 

(?)  »  *Jfr  R<P-  3'7- 

5  **/*>* 


57*  Of  the  ASlion  of  AJJumpfit.  [Part  IV, 

taft,  •  other  than  fuch  accounts  as  concern  the  trade  of  mer- 
chandize between  merchant  and  merchant,  their  fadors  or 
ftrrarfts,  (hall  be  commenced  and  fued  within  fix  years  next  after 
the  caufe  of  fuch  a&ion  or  fuit,  and  not  after. 

"  Neverthelefs,  if  in  any  of  the  faid  a£tions,  judgment  be  given 
jfer  the  plaintiff,  and  the  fame  be  reverfed  by  error  $  or  a  verdi£fc 
pafs  for  the  plaintiff,  and  upon  matter  alleged  in  arreft  of  judg- 
ment, the  judgment  be  given  againft  the  plaintiff,  that  he  take 
JMXhing  by  his  plaint,  writ,  or  bill  $  or  if  any  of  the  faid  anions 
fiiall  be  brought  by  original,  and  the  defendant  therein  be  out- 
lawed, and  (hall  after  reverfe  the  outlawry;  that  in  all  fuch 
cafes  the  party,  plaintiff,  his  heirs,  executors  or  adminiftrators, 
m  the  cafe  (hall  require,  may  commence  a  new  afiion,  within  a 
year  after  fuch  judgment  reverfed  or  given  againft  the  plaintiff,  or 
tedawfy  reverfed,  and  not  after. 

«  And  if  any  pttrfon  or  perfons,  entitled  to  any  of  the  faid 
fftkms,  fiiall  be  at  the  time  of  any  fuch  caufe  of  action  accrued* 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis, 
knpfifoned,  or  beyond  the  feas;  then  fuch  perfon  or  perfons 
frail  be  at  liberty  to  bring  the*  fame  a&ions,  within  fuch  times  at 
are  before  limited,  after  their  coming  to,  or  being  of  full  age,  dif- 
tiDtert,  or  of  fane  memory,  at  large,  and  returned  from  bcyen4 
the  fcas.* 

Upon  this  ftatute  it  was  formerly  doubted  whether  the  exception 
tff  accounts  concerning  the  trade  of  nttnrchandize  between  tnt*» 
chant  and  merchant  extended  to  a£tio«s  upon  the  cpjh,  as  well  a* 
so  a&ions  of  tctomti  but  it  is  now  dearly  fettled  that  it  extend* 
to  both,  (f) 

* 

•  Wi  home hefore  fien  thm  an  a&m  tfrfttty  6%  is  property  4 

the  cafe,  vide  arte,  p.  549, 
(r)  FUctSmmd.  124*  5* 
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A. 

ACCOMMODATION  BILLS. 
Set  Mow  by  Paid. 

ACCOUNT  STATED* 

I.  An  a&ion  of  aflumj>fit  lies  for  the 
balance  of  an  account  ftated 

ii— 206 

t.  So,  where  two  partners  fettle  their 
accounts  inter  Je9  he  in  whofe  fa- 
vour the  balance  is  agreed,  may 
recover  it  from  his  co-partner  in 
this  form  of  a&ion  ii— ao6 


ACTION. 
$te  AssvttMrr. 

AGISTING  OF  CATTLE. 
At  Bailmbxt. 

ADMINISTRATOR. 

Set  Exicvtor— Frauds,  Sta- 
tute or. 

j.  An  adminiftrator  reprefents  the 
pcrfon  of  his  inteftate,  as  to  all 
pcrfooal  coattraQs  \  and  therefore 


may  maintain   an  aftion  for  the 
breach  thereof  i— 524 

2.  If  a  perfon  wrongfully  obtains) 
letters  of  adminiftration,  and  fella 
the  property  of  the  inteftate,  the 
rightful  adminiftrator  may  recover 
from  the  wrongful  adminiftrator 
the  money  for  which  the  property 
fold  1—521 

3.  But  if  adminiftration  be  granted 
to  the  next  of  kin  of  the  inteftate, 
and  a  debtor  pays  the  adminiftra* 
tor  a  debt  due  to  the  inteftatc'a 
eftate,  and  afterwards  a  will  it 
found,  and  the  executor  obtains 
probate,  the  debtor  is  not  liable 
to  repay  the  money  to  the  execu- 
tor 1—521,3 

4.  An  adminiftrator  is  anfwerable  for 
the  cootra&a  of  his  teftator  or  in* 
ttftate,  as  far  as  he  has  affets* 
though  he  be  not  cxpreftly  named 
therein  *— 5*& 


AGENT. 
&*  Principal,  Factor,  &A£snt* 

1.  An  officer  appointed  by  govern- 
yneot,  treating  as  an  agent  for  the 
public,  is  not  liable  to  be  fued 

upon 


H 
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updn  a  contract  made  by  him,in| 
that  capacity,  unlefl  he  make  an 
fcbfolute    and    unqualified    under- 
taking to  be  perjonaljy  refpoRiible 

i — 272 

S.  So,  the  captain  of  a  troop  is  not 
per  fondly  liable  tor  meat  and  fo- 
rage luppUed  the  troop,  by  order 
of  his  clerk,  unlcfi  he  a&ually  re- 
tches the  fubfiftencc  money,  or 
make*  an  ablolute  promife  to  be 
anfwcrablc pcrfonaUy.  i— 279.281 

AdRfeEMENf. 


fignmcat  is  made  by  the  cont- 
miffioners  the  property  remains  ia 
the  bankrupt  »^—4S^ 

\u  One  of  feveral  affignees  may  re- 
ceive money  or  other  property 
belonging  to  the  bankrupt's  tftace, 
and  give  a  valid  difchargc  for  the 
fame  >— 43* 

Affignees  cannot  commence  any 
fuit  in  equity;  of  refer  matters  to 
arbitration  without  the  confent  of 
the  inajor  part  of  the  creditors : 
they  may  however  bring  actions  at 
law  without  fuch  a  content  i— 431 


&rConTaACTS-CoNsiDEaATio»,  4.  If  the  fame  perfons  happen  to  be 
^VT.:I.   s,.T„T.  ^-Stamps.       affiZnecs  of  two  partner*,  under  a 


Frauds,  Statute  of— Stamps. 

1.  The  legal  definition  of  an  agree 
ment  *— * 

2.  Agreements  not  to  be  perform- 
ed within  a  year  muft  be  in  writ 
ing  *— 57 

a*  How  agreements  are*  to  be  con- 
ftrued,  and  the  rules  of  conftruc- 
tion  ii— 532'  &c- 

ALLOWANCE. 
tee  Bakkrupt. 

ANNUITIES. 

See  Mokiy  Ha*>  and  Received— 
Wa**an+y. 

APPRENTICE. 
$uH&*Tt*.    and  Servant— Ne- 

CKSSAaiES. 

ARBITRATOR. 

I.  Nvr-a&iop  lies  for  bufinefs  done 
as  an  arbitrator  without  an  exprefs 
jMfomifc  to  pay,  &c.       ii— $tt8,  9 

ASSIGNS. 
SieCnos*  in  Action. 

,  ASSIGNEES  of  a  BANKRUPT. 
See  BankhupT, 

i.  AH  property  of  the  bankrupt  is 
veiled  in  the  affiances  by  affign- 
roent.*    fiut   until   an  a&ual    af- 


affignecs  of  two jpartner*,  under  a 
feparate  commiffiun  againft  each* 
they  cannot  fue  for  joint  and  fepa- 
rate debts  in  ,one  a&ion;  but  thef 
muft  bring  fcparale  aaioni  i — 4S* 
e  Affignees  muft  fue  in  their  repre- 
sentative charader  for  a  debt  due 
to  the  bankrupt  before  his  ban** 
ruptcy  ;  but  for  a  debt  contracted 
after  the  bankruptcy  they  m*J 
either  fee  as  affignees,  or  in  their 
own  right  J— 431 

6.  Anadionat  law,  pending  at  the 
time- of  the  bankruptcy  of  the 
plaintiff,  does  not  abate,  but  may 
be  proceeded  in  by  *  the  affigneH 
in  the  bankrupt's  name  until  after 
iudement  cither  interlocutory  or  fi- 
nal i— 433 

7.  If  money  or  goods  be  paid  or  de- 
livered over  by  a  bankrupt  to  a 
creditor,  not  in  the  ordinary  courit 
of  trade,  but  in  contemplation  c* 
or  after  an  ad  of  bankruptcy,  and 
with  a  view  to  favour  that  parti- 
cular creditor  in  preference  to  the 
other  creditors,  the  affignees  may 
recover  back  fuch  money  or  goods 
fo  prfid  6r  ddivered,  by  an  action 
of  tffumpfo  or  trover :  but  -il  in  the 
caff  or  goods  fold  and  delivered 
the  affignees  declare  in  afumffit  m- 
ftead  of  /r*w*tney  thereby  amrrfl 
the  contrad,  and  the  creditor  mar 
fct  off  his  dd>t  agateft  the  demand 

of  the  affigneca       i-455  -  4'?  7 

492,  &o. 

8  So 
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t.  So  where  goods  are  fold,  or  mo- 
ney it  paid  by  or  to  a  bankrupt 
after  an  a&of  bankruptcy,  though 
without  fraud,  the  aflignees  may 
cither  affirm  or  difaffirm  the  con- 
trad  by  bringing  ajjumfftt  or  trover, 
unlefs  the  tran  faction  be  protected 
by  ftatute  i— 480 

9.  India  flock  re-transferred  by  a 
bankrupt*  after  his  bankrutcy,  to 
a  perfon  who  had  entruiied  him 
with  it  far  the  purpofe  of  voting, 
may  be  recovered  back  by  the 
aflignees*  but  they  cannot  recover 
It  by  action  of  ajfumffa  for  money 
had  and  received  i-^489 

xo.  So,  in  general,  the  aflignees  may 
cither  affirm  or  difaffirm  the  con- 
trad  of  a  bankrupt.  But  if  the  af- 
fignees  fue  upon  the  contract  they 
thereby  affirm  it,  and  are  bound  by 
all  the  conditions  annexed  to  it 
1-—489— 455 ,  n.  A— 492 

11.  If  a  creditor,  refiding  inEtigianJ, 
with  full  knowledge  of  the  bank- 
ruptcy, attach  and  receive  money 
of  the  bankrupt's  abroad,  the  at 
fignees  may  recover  it  back  by  ac- 
tion of  offumpfit  for  money  had  and 
received  i — 490, 492 

12.  Aflignees  are  not  liable  for  the 
Tent  of  premifes  which  have  been 
aluVned  to  them,  unlefs  they  take 
poifeffion  i — 492 

13.  80  where  a  tenant  from  year  to 
year  becomes  bankrupt  in  the 
middle  of  the  year,  and  his  aflfgneeti 
enter  and  keep  pofleffion  for  the  re-, 
mainder  of  the  year,  they  are  only 
-liable  for  the  time  they  coatinue  in 
actual  occupation  of  the  premifes 

»— 493 

14.  If  affigneef  of  a  bankrupt  receive 
money  aritfng  from  property  de- 
livered to«the  bankrupt  for  a  par- 
ticular purpofe,  which  was  in  hid 
pofleftion  at  the  time  of  his  bank- 
ruptcy, fuch  money  may  be  reco- 
vered from  them  by  action  of  of- 

fumfftt  i— 496  to  50N 

I  $.  But* if  the  bankrupt  has  turned 
the  property  into  money  before  the 


bankruptcy,  the  aflignees  are  not 
liable  to  refund  it,  but  the  cre- 
ditors muft  come  in  under  the  com* 
miffion  i—  497*  ka 

i&  Where  i  bankrupt  'fraudulently 
procures  a  bill  of  exchange  from 
another,  and  his  aflignees  receive 
the  amount  thereof,  it  may  be  re-. 
covered  from  them  by  action  of 
ajjumjtfit  for  money  had  and  re- 
ceived i — 509 

17.  So  where  there  are  mutual  ac- 
counts between  a  bankrupt  and 
another  perfon,  and  the  latter  by 
miftake  pays  the  whole  debt  to  the 
aflignees,  without  deducting  the 
money  owing  to  him  from  the  bank- 
rupt, he  may  recover  the  amount  of 
bis  demand  from  the  aflignees  in 
the  like  form  of  action  i — 509,  10 

1 8.  Aflignees  of  a  bankrupt  are  liable 
to  an  a&ion  of  ajitmgfit  for  the 
amount  of  a  dividend  wrongfully 
withheld  from  a  creditor       i — 5 1 1 

19.  So  an  a&ion  will  lie  again  ft  the 
aflignees  of  a  bankrupt  upon  an 
order  made  upon  them  by  the  com- 
miflionefs  for  the  payment  of tneex- 
pences  of  a  wit ne Is  whom  they  fum- 
moned  to  attend  them    x — 512,  13 

20.  If  an  aflignee  of  a  bankrupt  be 
removed,  and  aflign  his  in  t ere ft  to 
the  new  aflignee,  the  former  it 
liable  in  an  a&ion,  at  the  fuit  of  the 
latter,  far  money  received  by  him 
during  the  time   he  was  aflignee 

i-514, 

zi.  A  promife  made  by  a  friend  of 
the  bankrupt,  whilft  he  was  on  hia 
laft  examination,  that  in  confide* 
ration  that  the  aflignees  and  com- 
miflionem  wonld  forbear  to  exa- 
"mine  him  touching  certain  fums 
which  he  Was  charged  with  having1 
received,  and  not  accounted  for, 
he  would  pay  fuch  fums  as  the 
bankrupt  had  received,  afod  not 
accounted  for,  is  void,  as  b?iif£ 
again  ft  the  policy  of  the  bankrupt 
laws  *~f*> 


I 


ASSUMP- 


1 
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ASSUMPSIT*  ACTION  OF. 
X.  Of  the  nature  an*  hiftory  of  the 
adionof  offumtft  K-  549 

a.  In  what  cafes  this  form  of  action 
/liett  though  there  be  another  re- 
medy ;  ami  of  the  plaiiuifPa  right 
of  ekftion .  "—557 

j.  TBis  aaion  does  not  he  upon  an 
undertaking  by  deed  m  -  5  6 ' 

4.  Not  upon  matter  of  record  11—563 
a*  Nor  for  money  which  hat  been  the 
iubic&  of  a  Ta-off  in  a  former  caufe 

6.  By  aid  againfl;  whom  this  action! 
may  be  brought  ^T'5*4 13 


7.  At  what  time  this  aftion  liea  up- 
on a  con  trad  to  pay  money,  or  do 
fame  other  ad    at    fcvcral   daysj 

11— 568 

S  Within  what  time  this  action  muft 

'be  brought  by  the  aatute  of  hW 

tation*  u~~57! 

• 

ATTORNIES  &  SOLICITORS. 

x.  Of  the  remedy  given  to  an  attorney 
'  for  recovering  his  bill  of  «oRa9  ™& 
of  the  delivery  of  fuch  bill  to  his 
client,  previous  to  the  bringing  an 
actfoa  thereon  j  and  the  mode  of1 
taxing  hii  bill  u— 379 to  38^ 

s,  Negligence  of  an  attorney  in  the 
conduct  of  a  caufe,  cannot  be  fet 
up  a*  a  defence  to  an  a&ion  on  his 
bill  of  cofts,  in  that  particular 
caufe  "-3*4 

a.  Bat  if  he  ia  guilty  of  crofs  negli- 
gence,  or  conduda  hit  client's 
bufinefs  ignorantly  or  unfkilfully, 
he  is  liable  to  an  adion  for  any 
damage  which  his  client  may 
fuftain    in    confequence    thereof 

ii  -  384 

4I  Where  an  annuity  has  been  fet 
afide  for  a  defective  memorial,  and 
the  folicitor  who  prepared  it  is 
fucd  by  the  grantee  for  negligence, 


AUCTION 
&*•  Salts—  A  5CT 10  *  c  £n. 

Where  goods  are  put  ap  to  fale 
by  public  au&ion,  and  a  bidding 
is  made,  the*  bidder  may  retrafi 
hts  bidding,  at  any  time  before  the 
lot  is  actually  knocked  down  to 
him  ii— 21? 

If  good*  are  fairly  foM  at  an  auc- 
tion, and  the  buyer  refufes  to  ««• 
cept  and  pay  for  them,  he  is  lubk 
cither  to  an  aft  ion  for  damages, 
or  indebitatus  tjutogfit  for  •  goods 
fold  ii     2 18,  220. 

But  if  the  owner  fecvetly  employ* 
puffers  to  bid ,  fuch  bk  is  void 

11—218 

*— S7»  aJ7 


AUCTIONEER. 

x.  An  ati&ftoneer  is  not  liable  to  aa 
action,  at  the  fuit  of  his  principal, 
for  felling  goods,  at  a  public  fale, 
at  the  higheft  price  bid  for  them, 
though  he  had  private  raftru&ioiis 
not  to  let  them  go  under  a  larger 
fum  i-*57 

a.  An  au&ioncer  may  fue  the  boyer 
of  goods  in  his  own  name,  thongh 
the  fale  be  at  the  houfe  of  bis 
principal,  and  the  goods  known  to 

.   be  his  property  i— *54 

3.  If  an  auctioneer,  whoJs  employed 
to  fell  fixtures,  has  notice  that  they  • 
do  not  belong  to  his  principal,  and 
he,  notwithflanding,  proceeds  ta 
fell  them,  h  is  parfonally  liable  to 
the  real  owner  for  the  produce  of 
fuch  fale,  *e.  i-*5* 

4.  So,  where  an  auctioneer  docs  not . 
difclofe  the  name  of  bia  principal 
at  the  time  of  the  fale,  and  thecoa- 
tra£r.  is  not  completed  by  the  fell- 
er, the  auctioneer  is  pcrfonally 
liable  to  the  vendee  for  damages 

i-256 


money  paid  for  the  annuity,  the 
folicitor  cannot  recover  it  over 
agaiaft  the  grantor  it— 201 


money  had  and  received  to  recover 

lack  the  amount  of  a  depotit  paid 

to  hrm  on  account  of  lauds  put- 

chafcd  at  his  fale,  but  no  which 

no 


* 


i 
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no  valid  title  could  be  made  to  the 
'vendee  i  -?c$ 

ii-24 
o-  An  auctioneer  fold  an  eftate,  and 
received  a  depofit  of  the  purchafer ; 
but  the  title  being  defective,  an 
a&ion  was  brought  again  (I  him,  in 
which  he  paid  the  depofit  and 
cods,  and  afterwards  brought  an 
action   of  indebitatus    affumbftt  for 

•  money  paid.  It  wa*  held,  that  h  • 
could  not  recover  in  that  form  of 
action,  but  mult  declare  fpecially, 
by  aci»on  on  the  cafe      •      i— 258 

7.  Where   an  auctioneer,    who  was 

•  employed  to  fell  an  eflate,  war 
ranted  that  proper  precaution*  had 
been  taken  to  prevent  the  auction 
duty  from  attaching,  in  cafe  the 
eftatc  mould  happen  to  be  bought 
in  ;  the  tltatq  was  accordingly 
put  up  to  fale,  and  bought  in  ;  but 
in  confemience  of  fome  neglect  of 
the  auctioneer,  he  was  called  upon, 
apd  forced  to  pay  the  auction  duty 
it  was  held  that  lie  could  not  re- 
cover it  back  from  his  principal 

1-2J8, 

11—404 


AWARD. 

*  Arbitrator — Stamps. 


B. 

BAIL. 

|.  An  Jjgreement  with  a  bailiff,  or- 
fheriff's  officer,  to  put  in  bail  at  the 
return  of  a  writ^  13  void  by  the 
flat.  2  <  Hen.  6.  c.  9.  for  he  can 
only  take  a  bail  bond  .  i — 39 

"—435 

Bailment. 

£*  CARRIER.    * 

I .  The  'definition  of  the  term  bail- 
ment, and  the  different  forts  of 
bailment  11—288, 9 

*.  Bailment  of  goods,  without  more, 
is  fufficient  to  raifc  an  implied  pro- 
roife  that  the  bailee  will  take  care 
of  the  thing  bailed  1-— 16 

Vcl  II.        . 


3.  So,  if  a  man,  not  being  a  common 
carrier,  undertake  to  cany  goods 

fafely  and  fecurely*  he  is  refponfible 
for  any  damage  which  they  may, 
fuftain  whilft  they  are  in  his  cus- 
tody and  under  his  care;  though  he 
is  to  have  no  rewaid  for  his  trouble 

4.  So,  if  4-  fends  goods  by  B.>  who 
*    fays,  **  I  will  warrant  they  (hall  go 

fate,"  B.  is  liable  (w  anV  damage, 
though  A.  fend  one  of  his  fervants 
to  look  after  the  goods         ii — ,  36 

5  Where  goods  are  bailed  to  be  kept 
for  hire,  the  bailee  is  only  bound 
to  take  the  fame' care  of  them  as  he 
would  of  his  own  ;  and  therefore , 
if  they  be  ftblen  by  the  bailee's  fer- 
vant,  without  grofs  negligence  on 
the  part  of  the  bailee,  he  is  not  re- 
fponfible ii — 358 

6.  So,  a  bailee,  with  whom  goods  are. 
deposited  to  be  kept*  generally, 
toitbbui  tenvardi  for  the  life  of  the 
bailor,  is  not  anfwer.ible  for  any 
lofs  or  damage,  uulefs  he  be  guii|y 
of  grofs  neglect  ii     340 

7.  Where  goods  are  lent  to  hire,  the 
law  only  requires  of  the  hirer  that 
be  mould  take  the  fame  degree  of 
care  of  them  as  ;t  prudent   man , 
would  take  of  his  own     ii — 3 45 ,  6 

8.  If  goods  are  bailed  to  a  workman 
to  perform  fome  work  upon  them, 
he  mull  not  only  perform  the  work 
properly,  bul  he  muft  alio  take  or- 
dinary care  of  the  gobds    *i — 346 

9.  So,  if  a  horfe  be  delivered  to  an 
agilling  farmer,  for  the  .purpofe  of 
depa during  in  his  meadows,  he  it 
anfwerable  for  the  lofs  of  {t,  if  it  be 
occafioned  by  the  ,ordir.ary  neglect 
of  himfelf  or  his  fervants  ;  but  not 
Otherwife  ii  —346 

10.  So,  if  an  innkeeper,  fends  hig 
*  gueft's  horfe  to  a  meadow  of  hi* 

own  accord,  he  is  bound  to  keep  it 
fafely  "—347 

11.  If  a  merchant  undertakes  volun- 
tarily, and  without  reward,  to  enter 
a  parcel  of  goods  of  2?.,  together 
with  a  parcel  of  his  own*  at  the  cuf* 

P  p  iom  houfw» 
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a  wrong  entry,  whertby  they  are 
Used,  he  is  not  liable  to  make 
good  toe  loft  "—347 

BANKER. 
&r  Principal,  Factor,  &  Agent. 

BANKER'S  DRAFT. 
See  Money  Had  and  Received. 

BANKRUPT. 

Ste  Assignees  of  a  Bankrupt — 
Money  Had  and  Received. 

I .  A  promife  by  a  friend  of  a  bank- 
rupt, Nvliillt  on  his  laft  examination, 
that,  in  confederation  that  the  com- 
mifboners  and  affignees  would  for- 
bear to  examine  him,  he  would  pay 
the  fums  of  money  not  accounted  for 
by  the  bankrupt,  is  void  i — 34  5 1 5 

2a  But  an  agreement  to  pay  all  the 
creditors  their  full  debts,  in  con- 
fideration  that  they  will  not  pro- 
ceed further  in  the  coinmiflion,  is 
valid  * — 34-  5X7 

3.  An  agreement  by  a  bankrupt,  or 
any  one  on  his  behalf,  to  pay  a  fum 
of  money,  &c.  to  a  creditor,  in 
order  to  induce  him  to  fign  his 
certificate,  or  withdraw  a  petition, 
is  void  1 — 45.  430 

ii— 117 

4.  Of  the  ftatutes  relating  to  a  bank- 
rupt's certificate,  and  of  his  dis- 
charge from  debts 

1 — 408  to  414.  436 

5.  A  certificate  only  difcharges  a 
bankrupt  from  debts  or  contracts 
for  the  payment  of  money, and  is  no 
bar  to  a  contract  or  agreement  to 
do  or  forbear  to  do  fome  other  aft 

•     •  i— 411 

6.  So,  it  does  not  difcharge  a  bank- 
rupt from  a  contingent  dtbt  which 

,  is  not  reduced  to  a  certainty  be- 
fore the  a£t  of  bankruptcy ;  as  if 
A,  lends  his  acceptance  to  2?., 
which  does  not  become  due  till  af- 
ter 2?.'s  bankruptcy,  the  certificate 
is  no  bar  1—4 12 


totr»houfe,forexportation,  and  makes  7.  So,  if  bank,  dock  be  lent  to  a  trader, 

which  is  to  be  replaced,  but  no 
particular  time  is  agreed  upon  for 
replacing  it,  and  he  becomes  bank-' 
rupt  before  he  has  been  required  to 
replace  it,  the  certificate  is  no  bar 

i— 412 

8.  So,  money  payable  half  yearly,  for 
the  board  and  education  of  the 
children  of  a  bankrupt,  which  is  not 
wholly  due  at  the  time  of  the  bank- 
ruptcy, is  not  bar  led  by  the  certi- 
ficate 1-413 

9.  If  a  furety  is  taken  m  execution  for 
a  debt  of  his  principal,  before  the 
latter  becomes  bankrupt,  the  cer-* 
tificate  is  a  bar  i — 4 1 3. 

xo-  But  if  a  furety  does  not  pay  the 
dtbt  of  his  principal  till  after  hit 
bankruptcy,  though  called  upon, 
and  liable  10  pay  k  before,  the  cer- 
tificate, is  no  bar        '  i— 413,  &c. 

11.  If,  however,  a  furety  takes  a 
bond  of  his  principal,  by  way  of  fe- 
curity,  he  mult  prove  it  under  the 
corr.miflion,  though  he  is  not  called 
upon  to  pay  the  money  till  after 
the  bankruptcy  y  and  the  certificate 
will  be  a  bar  to  an  aftiofl  for  the 
money  fo  paid  1—416 

(2.  If  a  trader  becomes  bankrupt  ia 
Ireland,  and  thete  obtains  his  cer- 
tificate, k  will  be  a  bar  to  any  ac- 
tion brought  in  this  country  for  a 
debt  which  became  doe  in  Inland 
before  the  bankruptcy         1—416 

13.  But  a  certificate  in  a*  foreign 
country  is  no  bar  to  a  debt  which 
was  contracted,  in  this  country,  un- 
lefs  the  creditor  has  proved'  his  debt 
under  the  comraiffion,  abroad 

i — 416 

14.  Property  which  a  bankrupt  hoi  da 
merely  astruftee,  does  not  pais  un- 
der the  general  alignment  to  hi* 
creditors    '  i— 419,  420 

15.  An  uncertificated  bankrupt  nay 
maintain  an  action  in  his  own  name, 
and  for  his  own  benefit,  f  r  work 

•  and  labour,  and  materials  found 

i— 4a  1,  a 


16.  But 
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16.  But  it  has  been  determined  that 
it  is  a  good  plen  in  bar  to  an  action 
Upon  a  promifibry  note,  and  for 
money  lent,  that  the  plaintiff  is  an 
Uncertificated  bankrupt        i-4*3 

\y.  A  bankrupt  may  maintain  an  ac- 
tion oiaftumpjit  again  ft  his  aflignces 
for  his  allowance  under  the  ftatutc 
5  Geo  2.  c.  30.  f.  7.  But  no  action 
will  lie  if  die  certificate  be  not  al- 
lowed before  payment  of  the  divi- 
dend* ;  the  bankrupt's  only  remedy 
in  fuch  cafe  being  by  petition 

1-413 


the  creditor,  is  alfo  protected  by 
the  19  Geo.  a.  c  32  i — 434. 

3.  So,  by  the  ftat.  46  G».  3  c.  135. 
f.  1 .  all  conveyances,  by  all  payments 
by  and  to,  and  all  contracts  and 
other  dealings  and  tranfa&ions  by 
and  with  any  bankrupt,  bond  fide 
made  of  entered  into,  more  than 
two  calendar  months  before  the 
date  of  the  commiffion,  notwith- 
ftandingany  prior  act  of  bankrupt 
cy,  is  valid,  provided  the  perfon  fo 
dealing  with  fuch  bankrupt  had  not 
any  notice  df  the  prior  act  of  bank- 
ruptcy, or  infolveney,  &c.    i — 435 


l8.   I  fa  bankrupt  makes  a  new  pro 

mife  after  hts  bankruptcy  to  pay  a  1 4.  Upon  the    ftat.  19  Geo  2.  c.  32. 

debt  barred  by  his  certificate,   it       it  has  been  determined,    that    if 

the  holder  of  a  bill  of  exchange 
gives  time  to  the  acceptor,  on  a 
promtTe  to  pay  intereft.  and  after  a 
iecret  ad  of  bankruptcy  by  the 
latter,  the  holder,  without  know- 
ing of  it,  receives  the  amount  of 
the  bill  and  intereft,  fuch  payment 
is  not  protected  i — 43  8 

5.  So,  payment  of  a  debt  by  a  bank- 
rupt under  an  arreft,  to  a  creditor 
after  a  fecret  act  of  bankruptcy, 
is  not  protected  by  the  ftat.  19 
Geo.  2.  c.  32  1 — 439.  44c 

6.  Though  payment  of  a  bill  of  ex- 
change to  a  creditor  Under  an  ar- 
reft, has  been  held  to  be  protected 
by  that  ftatute  i — 441* 

7.  So,  payment  td  a  creditor  by  a 
bankrupt,  under  the  appreheniion, 
of  legal  procefs*  ho  were  r  ground- 
lefs,  is  valid  i— 468 

8.  But  payment  of  a  debt  by  a  gar- 
niihee,  out  of  the  bankrupt's  eftate, 
under  a  foreign  judgment  in  the 
mayor's  court  of  London,  is  not 
protected  1  —  452. 

9*  If  money  or  goods  be  paid  or  de- 
livered over  by  a  bankrupt  to  a  cre- 
ditor, not  in  the  ordinary  courfe  of 
trade,  but  in  contemplation  of,  or 
.after  an  act  of  bankruptcy,  the  af- 
fignecs  may  recover  back  fuch  mo* 
ney  or  goods,  by  action  of  ajfumfcjit 
or  trover  1 — 45510468 

10.  So,  when  goods  are  fold,  or  mo* 

ney  be  paid  without  any  fraud,  af« 

Pp:  ter 


by 

revives  the  bid  debt,  and  the  tre- 

-    ditor  may  maintain  an  action,  and 

declare  generally  for  the  original 

confideration  i — 424  to  428 

29.  But  a  promifc  to  pay  the  debt 
when  he  is  able,  is  a  conditional 
promife  only  $  and  the  creditor,  in 
action  for  the  recovery  thereof,moft 
prove  the  bankrupt's  general  ability 
to  pay,  &c.  i — 428 

£0.  So,  where  a  bankrupt  promifes  to 
pay  a  debt  due  prior  to  his  bank- 
ruptcy, in  confideration  that  the 
creditor  will  not  prove  fuch  debt 
under  the  commiffion  ;  if  the  cre- 
ditor oppofes  the  granting  of  the 
certificate,  it  is  a  waver  of  the  pro- 
mife i — 429 

21.  All  the  bankrupt's  property  veds 
in  him  until  an  actual  afiignment 
thereof  is  made  by  the  commif- 
fioners  i— 430 

Of  Payments  made  by*  oa  to  a 

BaNIC*U!»T,WHEM     faOTECTID. 


I.  A  bond  fide  payment  of  a  debt  to 
the  bankrupt,  before  the  debtor 
knew  of  the  bankruptcy,  is  pro- 
tected i— 433>4»437 

*•  So,  money  paid  by  a  bankrupt  to 
a  creditor  for  goods  fold,  or  on  a 
bill  of  exchange,  in  the  ufual  and 
ordinary  courfe  of  trade  and  deal  - 
fng,  though  after  a  fecret  act  of 
bankruptcy,  wholly   unknown   to 


I 
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ter  an  act  of  bankruptcy,  the  af- 
fignees  may  either  affirm  or  difaffirm 
the  contract,  by  bringing  cither 
ajfumpfit  or  ttovtr     i     480  to  4^4- 

11.  So,  where  a  fale  of  goods  has 
been  completed,  by  actual  delivery 
to  the  buyer,  who  afterwards  be- 
comes bankrupt,  he  cannot  refcind 
the  contract,  and  return  the  goods, 
fo  as  to  give  the  feller  a  preference 
to  his  other  creditors  i— 462 

12.  So,  where  the  acceptor  of  a  bill  of 
exchange,  two  days  before  it  be- 
came due,  called  upon  the  holder, 
and  informed  him  privately  that  He 
was  infolvent;  the  holder  infilled  on 
being  paid  the  amou  t  of  the  bill, 
whereupon   the  acceptor   paid  it, 
and  four  days  afterwards  became 
bankrupt.      The  bill  was  altered, 
(but.  without  the  creditor's  know- 
ledge)  fo  as  to  make  it  fall  due 
before   this  tranfa&ion ;   this   was 
held  to  be  a  fufficient  proof  of  frau- 
dulent preference  i — 467  | 


j 3.  But  where  a  creditor,  knowing 
his  debtor  to  be  in  dillrefled  cir 
cumftances,  and  not  able  to  pay  his 
debt,  applied  to  him,  in  the  lirft 
•  hiftance,  about  two  months  before 
his  bankruptcy,  for  a  fecurity,  and 
took  part  of  his  Hock  in  trade  for 
that  purpofe :  this  was  held  not  to 
be  an  undue  preference         i  -  470 

14.  So,  if  goods  arc  configned  by  a 
bankrupt,  previous  to  his  bank- 
ruptcy, to  a  factor,  who  is  fully 
acquainted  with  his  infolvency; 
and,  upon  fuch  confignment,  mo- 
ney is  advanced  by  the  factor, 
this  is  not  a  fraudulent  confign- 
ment, and  the  factor  is  entitled,  ( as 
againft  the  ailignees)  to  retain  the 
produce  of  the  goods,  in  fatisfac- 
tion  of  his  general  balance    i— 47  2 

See  alfo  Principal,  Factox  and 

Agbkt. 

15.  Bankers  are  liable    for   money 
paid  upon  the  drafts  of  a  bank 
iupt,out  of  ca(h,in  their  hands,be- 
longing  to  the  bankrupt,  after  no- 
tice of  his  bankruptcy.     But  the 


ailignees  having  recovered  fuck 
money  from  the  bankers,  cannot 
recover  the  fame  fum  from  the  cre- 
ditor, though  he  received  it  after 
notice  of  the  bankinptcy      i  -  48^ 

6.  If  a  policy-broker  pays  a  fum  of" 
money  or  his  owr>,  on  account  of 
his  principal  (a  bankrupt)  to  a 
trader,  who  held  certain  policies  of 
aiTurance  of  the  bankrupt,  which 
had  been  delivered  to  him  after  a 
fecret  act  of  bankruptcy,  in  fatia- 
f act  ion  of  a  joint  debt,  he  may  re- 
tain the  amount  of  fuch  fum  fo 
paid  i  — 486 

17.  India  flock  re- transferred  by  a 
trader,  after  an  act  of  bankruptcy, 
to  a  perfon  who  entruftcd  him 
with  it  for  the  purpofe  of  voting, 
may  be  recovered  back  by  the  af - 
figntes  ;  though' not  in  an  action  of 
indebitatus  ajfumpfit  for  money  had 
and  received  i — 4?  9 

1 8.  In  the  cafe  of'  mutual  credit 
between  a  bankrupt  and  another 
perfon,  one  debt  may  be  fet  off 
againft  the  other,  not  with  (landing 
any  prior  act  of  bankruptcy  before 
fuch  debt  was  contracted       i — 435 

9.  No  commifikm  fhall  be  avoided, 
by  reafon  of  a  prior  act  of  bank- 
ruptcy* ex  ift in g  before  the  peti- 
tioning   creditor's    debt    accrued, 

provided  the  petitioning  creditor 
had  no  notice  of  fuch  prior'  act  of 
bankruptcy  i  -  436. 


BASTARD  CHILDREN. 

See  Necessaries. 

i.  The  fiat.  6  Geo.  2  c.  31.  only  au- 
thorizes pariih  officers  to  tnkc  fe- 
curity from  the  putative  father  of 
a  baftard  child,  to  indemnify  the 
pariih  ;  and  therefore  a  promuTory 
note  gives  in  a  certain  fum  and 
payable  absolutely ,  is  void 


BILLS  OF  EXCHANGE. 

See   Stamps— Money    Had    a  hi* 
Received. 

1.  A  bill  or  note  without  confider- 
au'on  is  void,  as  between  the  im- 
mediate 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


5* 


mediate  parties,  but  not  as  again  it 
third  pcrfona  i — 12,  13 

ft.  Mutual  acceptances  is  a  good  con 
fideratioD  fat*  an  affumpjtt        i-r-14 

3.  A  bill  of  exchange  or  prormflbry 
Bote  given  upon  &n  ufurious  con- 
sideration, is  void,  even  fn  the 
hands  of  wbon&jidc  iodorfee  i — 41 

4.  But  if  a  bill  is  given    upon  a  bond 
J&&  confident  ion,  ufury  in  the  courfe 

of  any  intermediate  indorfements, 
will  not  avoid  it  in  the  hands  of  a 
bond  fide  indorfee  i — 41 

5.  A  bill  of  exchangcglven  for  money 
wan  or  lent  at  play,  is  void    -i—  42 

6.  A  brH  of  exchange  given   by  a 
principal    to  his  broker  for  thc 
amount  of  differences  paid  on  (lock- 
jobbing  tranfactions,  is  alfo  void, 
even  in  the  hands  of  an  indorfee  i — 43 

7.  A  mere  promife  by  a  debtor  to  his 
creditor,  that  if  he  would  draw  a 
bill  upon  him  for  the  amount  of  his 
demand,  he  would  pay  it,  does  not 
amount  to  an  acceptance  of  the 
bill  when  drawn  ii — 1 6 

tn  what  Cases  Money  paid  ok 
Accommodation  Bills  is  re- 
coverable,    See  Money  paid. 

BOND. 
See  Scotch  Bond. 

BUILDER. 
S$e  Carpenter  and  Builder. 

% 

c. 

CARPENTER  anp  BUILDER. 

1.  Where  a  carpenter  or  builder  en- 
ters into  a  fpecific  contract  to  erect 
a  building  for  a  certain  fum  of  mo- 
ney, but  additions  and  alterations 
are  afterwards  made,  he  his  bound 
by  the  contract,  as  far  as  ir  can  be 
traced  to  have  been  followed,  and 
entitled  only  to  recover  the  excefs 
according  to  the  ufual  rate  of  charg- 
ing ii— 360 

%.  So, in  an  action  by  a  carpenter  up- 
on a  quantum  msruit  for  work  and 


labour  done,  and  materials  found, 
it  is  competent  to  the  defendant, 
even  without  notice  to  the  plaintiff, 
to  prove  that  the  work  is  impro- 
perly executed,  and  that  it  is  not 
worth  fo  much  af  the  plaintiff  claims 
ii— 361,  &c— 372— 384 

3.  If  a  man  promife  to  build  a  mill 
or  houfe  for  another,  within  a  cer- 
tain time,  but  fails  in  doing  it,  no 
action  lies  upon-  this  promife,  un- 
ltfs  there  be  a  confideratioo  alleged 
•for  the  doing  it  ii — 365 

CATTLE. 

See  Sales  —  Warranty  — 
Bailment. 

CARRIER. 

See  Bailment. 

Of*  Common  Carriers  by  Land. 

i.  A  common  carrier  for  hire  is  re* 
fponfible  for  tne  fofs  or  damage  of 
goods  entrusted  to  his  care  for  fafe 
delivery,  in  all  &fes,  except  where 
it  happens  from  the  act  of  GW,  or 
of  the  King's  enemies        ii— 291 

2.  Therefore,  though  a  carrier  be  rob- 
bed of  the  goods  delivered  to  him, 
he    (hall    anfwer    for  their  value 

ii— 291 

5.  So  a  carrier  is  confidered  in  the 
nature  of  an  infurer,  and  is  liable 
for  the  lofs  of  goods  occailoned  by 
fire  happening  without  any  negli- 
gence or  fault  in  him  or  his  fervants 

ii— 291  # 

it  But  where  a  common  carrier  be- 
tween  jf.  and  B.  was  employed  to 
carry  goods  frftm  A.  to  3.9  to  be 
forwarded  to  67.,  and  the  goods 
were  fafely  delivered  at  B  ,  and 
there  put  into  his  warehoufe  until 
they  could  be  delivered.to  another 
carrier  from  B.  to  C. ;  but  whilfl: 
they  remained  in  the  war_ehoufe 
they  were  deftroyed  by  an  acciden- 
tal lire ;  it  was  held  that  the  car- 
rier waa  to  be  con  fide  red  merely  at 
a  warehoufeman,  and  therefore  not 
rciponfible  for  the  lofs  ii  292,  3 
P  P  3  5.  Though 


5»2  INDEX  TO  THE  PRINCIPAL  MATTERS, 


r.  Though  a  roan  travel  in  a  ftage- 
coach,  and  take  his  portmanteau 
with  him,  yet  the  carrier  is  liable 
if  it  be  loft  ii— 294 

6  All  perfons  carrying  good?  for  hire, 
as  matters  and  owners  of  fhips,  and 
other  vcffels,  lightermen,  proprie- 
tor! of  waggons,  &c.,  corns  under 
the  denomination  of  common  car 
Tien.  «— *94 

7.  So  if  a  proprietor  of  a  ftage-coach 
carries  goods  a*  well  as  paffengers 
for  hire,  he  (hall  be  deemed  a  com 
mon  carrier  u — *94 

9.  But  a  h*c^ncy  coachman  is  not  a 
common  carrier  ii — *94 

9.  So  the  poftmafter  general  does  not 
come  under  the  denomination  of  a 
common  carrier  ii— -  94 

10*  Leaving  goods  in  an  inn-yard 
from  whence  a  carritr  feto  out,  is 
no  delivery  to  the  carrier     ii— 295 

II.  But  if  goods  are  delivered  to  a 

carrier's  fcrvant  or  agent  whom  he 

appoiuls  to  receive  gi  ods  for  him, 

this  ia  a  fufficicnt  delivery  to  and 

.      acceptance  by  the  carrier    ii— 295 

33.  A  common  carrier  who  accepts 
a  box  with  goods  and  money  in  it, 
is  liable  to  the  full  extent  of  the 
lofs  or  damage  happening  to  them, 
though  he  be  ignorant  of  its  con- 
tents, unlcfs  he  make  a  fpecial  ac 
eeptance  n— 295,  397 

13.  But  if  the  carrier  afks  if  there  be 
money  in  the  box,  and  the  owner 
(ays  no,  or  if  he  accepts  it  condi- 
tionally, provided  there  be  no  mo- 
ney in  it,  or  npt  above  a  certain 
fum,  in  either  of  thefe  cafes  the 
carrier  is  difchargtd,  in  cafe  he 
box  be  loft,  if  the  representation 
be  untrue  ii— -296,7 

14.  To  prevent,  however,  the  general 
liability  of  carriers,  it  is  now  ufual 
for   them   to  flick  op  a  notice  in 

•  fome  notorious  part  of  theft  offices, 
that  ihey  will  not  be  anfwera'Ble  for 
geods  01  above  a  ceitain  value,  un- 
lcfs booked  and  paid  for  accord - 


for  according  to  their  valuey  the 
carrier  is  not  liable  in  cafe  of  lofs 
or  damage  ii— 298  to  303 

15 .  If  a  common  carrier,  ufnally  Keeps 
a  porter,  by  whom  he  fends  out 
the  goods  to  the  perfons  to  whom 
they  arc  directed,  and  receives 
porterage  for  the  fame,  be  is  bound 
to  deliver  them  fafcly  to  the  houfc 
of  the  confignce       ii— 303  to  31a 

16.  But  for  the  more  fpeedy  delivery 
of  goods  brought  by  common  car- 
riers to  inns  and  warehoufea  within 
the  cities  of  London  and  WegmnfierK 
and  borough  of  Soutbwari,  and  the 
Juburbt  and  liberties  thereof  rtfpec- 

tivcly,  fee  the  flat.  39  Geo.  3.  c. 58. 
which  has  regulated  the  time  of 
delivery  and  rate  of  charge,  &c, 

2-313 

17.  In   cafe  of  lofs  or  damage  of 

foods,  it  appears,  that  if  the  con- 
gnor  i»  to  pay  for  the  carriage  of 
them,  and  cannot  charge  the  con- 
signee therewith,  the  action  fhould 
be  brought  in  his  name  x  hut  if  the 
confignce  orders  the  goods  to  be 
■  feut  by  a  particular  carrier,  to 
whom  they  are  delivered ;  or  if  he 
be  liable  in  the  ordinary  courfe  of 
trade  to  pay  for  the  goods  uoon 
delivery  to  the  carrier,  the  action 
muft    be    brought    in  his    name 

ii— 3i$toji9 

1 8.  The  a£Hon  may  be  brought  cither 
againft  the  proprietors  or  their  fer- 
vant ;  but  if  it  be  brought  againft 
the  former  all  of  them  mould  be 
fued  ii — 3  £S 

19.  And  the  form  of  a&ion  may  be 
either  on  the  cafe  in  tort  or  otfvmjfot 
but  a  carrier  cannot  be  charged  in 
trover  ^  unlefs  there  be  a  tortious 
convernon.  He  is,  however,  fubjed 
to  fuch  an  acVion  where  he  delivers, 
goods  to  a  wrong  perfon,  though 
it  happens  by  miftake         ii — 319 

20.  The  matter  of  a  ftage-coach  which 
carries  paffenrer  only  is  not  anfver* 
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ingly  ;  fo  that  if  goods  of  above f      able  for  the   lofs  of  goods  belong 

the  value  ffcecified  in  the  notice  are  I     in*  to  a  pafieogcr  j  the  {errant  alone 

fent  without  being  booked  and  paid  \    is  liable  #5  -  3  J5 

21.  A  com- 
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li«    A  cohnmon  carrier  may  retain ; 
the  goods  delivered  to  him  until  he 
hiB  paid  for  the  carriage  of  them 

it— 3 '9 

%%.  Or  he  may  bring  an  action  of 

ajfum^fu   for   the  amount  thereof 

ii— 315 

?j.  So  by  general  ufage  a  common 
carrier  has  a  lien  on  goods  for  his 
.general  balance,  but  Inch  lien  does 

.  not  in  any  cafe  affe&  the  right  of 
the  confignor  to  Hop  the  goods  in 
tranjitu  ii— 32P 

x. Of  Private  Carriers  by  Land, 

ElTHBR       WITH        OR       WITHOUT 

RtWARB — Sec  Bailment. 

S.OfCom  won  Carrie  rsbyWathr. 

1.  Owners  and  mad  era  of  general 
(liips  or  vcffels  canying  goods  for 
hire  are  confidered  as  common  car- 
riers, and  are  anfwerable  a  gain  ft  all 
events,  except  the  aft  of  God,  and 
the  King's  enemies  it — 520. 

2.  Therefore  where  goods  were  fpoil- 
ed  by  reafon  of  the  rats  having 
made  a  leak  in  the  keel  of  a  hoy, 
the  carrier  was  held  liable  for  the 
damage  fy-3*  1 

,3.  So  if  a  (hip  is  accidentally  driven 
againft  a  bank  at  the  entrance  of 
a  harbour,  bv  means  of  which 
goods  are  fpoiled,  no  evidence  is 
admiffible  to  (how  that  there  had 
been  no  a&ual  negligence  of  the 
matter  and  mariners         '    ii — 323 

4.  So  a  carrier  by  water  impliedly 
promifes  that  his  venTel  (hall  be 
tight  aad  fit  for  the  voyage ;  he  is 
therefore  anfwerable  for  any  da- 
mage done  to  goods  occafioned  by 
leakage,  although  he  gives  notice 
that  he  will  not  be  anfwerable  for 
any  damage,  unltfs  occafioned  by 
want  of  ordinary  care  iu  the  mat- 
ter or  crew  of  the  vefiel 

ii— 321  n.  (p) 

e.  In  what  cafes  the  owner  and  mailer 
are  liable  upon  an  acceptance  un- 
der a  bill  of  lading    ii — 3  2  3  to  3  2  6 

(>•  If  corn  is  delivered  to  a  fcrvant  of 
a  common   cairier,   and  put   on 


board  his  boat,  under  particular  cir- 
cumftances,  in  order  to  prevent  its 
being  feized  by  a  mob,  the  mafter 
is  not  anfwerable  as  a  common  car* 
rier ;  the  owner  not  having  inform* 
ed  him  or  his  fcrvant  of  thofe  cir- 
cumftances  ii  —32  6 

7.  In  a  declaration  againft  a  lighter- 
man in  the  common  form  for  neg- 
ligence, the  plaintiff  cannot  recover, 
if  it  appear  that  the  loft  was  not 
occafioned  by  a  neglect  of  the  com* 
mon  and  ordinary  doty  of  the  de- 
fendant ii — 327 

8.  If  a  common  carrier  from  A.  to 
C.  receives  goods  for  delivery  at 
2?.,  an  intermediate  place,  at  which 
he  fafely  arrives,  but  omits  to  de- 
liver the  goods ;  and  the  vefjel  apd 
goods,  in  their  paflage  to  C,  are 
unavoidable  loft;  he  is  liable  for  the 
value  of  the  goods,  even  though 
he  accepts  them  under  a  particular 
notice  which  limits  his  refponft- 
bility  to  the  want  of  ordinary  care 

ii-32* 

9.  As  foon  as  the  mafter  accepts  the 
gooda  onl  board  the  (hip,  his  and 
the  owner's  refponfibility  com- 
mence ;  but  the  period  when  ft 
ceafes  depend  upon  the  cuftom  of 
particular  places,  and  the  ufage  of 
trade  ii-^329,  30 

to.  But  a  common  carrier  is  not  rc- 
fponfible  where  the  fpvant  of  the 
confignee  or  owner  is  fent  with  the 
goods  for  the  purpofe  of  protect- 
ing them  ii — 330 

1 1.  In  the  cafe  of  fire  happening  on 
board  *  (hip,  the  owners,  are  wholly 
exempt  by  the  list.  26  Geo.$.  f.  86. 
f.  2.  from  making  good  any  lofs  Or 
damage  happening  to  goods  by 
reafon  thereof  ii — 331 

12.  And,  by  the  3d  feftion  of  the 
fame  ftatute,  no  mafter  or  owner  is 
liable  to  make  good  any  lofs  which 
may  happen  to  any  gold,  filver, 
jewels,  &c.  by  reafon  of  any  rob- 
bery or  embezzlement,  unlcfs  the 
owner  of  the  goodrlhall  infert  in  the 
bill  of  lading  the  true  nature, quality 
-and  value  of  fuch  gold,  &c.  ii — ^1 

Pp  4  13.  And 
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23.  And  by  7  Geo.  2.  e  \  c..  no  ownei 
(hall  be  liable  to  make  good  an) 
lo£&  which  may  happen  to  any  goh  , 
&c.  by  reafon  of  any  embezzlement 
committed  by  the  matter  or  man- 
ners,  without   the    knowledge  ot 

•  privity  of  the  owner,  further  than 
the  value  pf  the  fbip  ano1  freight 

it— 23a>*c* 

CERTAINTY. 

2.  What' certainty  i«  neceflary  in  ex 
prefa  proinifea  i — . 

CERTIFICATE, 
See  Bamxrvft. 

CHOSE  in  ACTION. 
fee  Scotch  Bond. 

1.  The  definition  of  a  chofe  in  a&ior 

ii — c66.  n.  (0) 

2.  The  afllgnee  of  a  chote  in  action 
Cannot  fue  in  his  own  name*  but 
muft  fue  in  the  name  of  the  affignor 

ii — 566 

CHURCHWARDENS. 

I .  Churchwardens  defa&o  may  main- 
tain an  action  again  ft  former  church- 
wardens for  money  received  by 
them   to    the    ufe  of   the   parifh 

i—  395 

.2.  Churchwardens  when  chofen  are  £ 

corporation,  and,as  fuch,are  compe- 
tent to  enter  inter  into  a  reasonable 
contract  rnd  agreement  bepehcia 
for  the  parifh  ^39^ 

CLERGYMEN. 

|.  An  agreement  with  a  vicar  to  pa> 
him  fo  much  fer  annum  for  preach- 
ing, is  valid  ii— 389 

^ .  So  if  a  re&or  give  a  perfon  a  titk 
to  the  biftop,  by  which  tlie  rc&or 
appoints  him  curate  of  his  parilh 
cnurch,and  alfo  thereby  undertake* 
to  continue  him, and  pay  him  a  (ala- 
ry, he  cannot  remove  him  without 
caufe;  and  the  curate  may  recover 
his  llipend  from  the  rtdor  by  aftioi* 
plajfumffit  upon  the  title    ii— 389 


CLUB. 

See  Necessaries. 

COHABITATION. 

1 .  Contracts  entered  into  with  a 
to. future  cohabitation  and  proftitu- 
t ion,  are  illegal  and  void        i — 3  r 

2.  But  an  engagament  or  promife  by 
way  of  reparation  for  pail  fedac- 
tion  is  valid  I — 3  a 

COMMISSIONERS    TO   EX- 
AMINE WITNESSES. 

1  If  one  be  named  a  commiffioner  to 
examine  witnefles,  he  may  bring  aq 
*c"tion  of  ajfumg/it  to  recover  a  rea- 
sonable compenfation  ii — 38? 

COMMON  CARRIER. 
&r  Carrier. 

COMPOSITION. 
See  Debtor  and  Creditor. 

CONCEALMENT. 

1.  Fraudulent  concealment  of  mate- 
rial circumftances  will  vitiate  a  coo- 
trad  i — £g 

CONSIDERATION. 

See  Contract  —  Illegal 
Contract. 

r .  A  valuable  confideration  is  necef- 
fary  to  fupport  a  contract,  whether 
it  be  in  writing  or  merely  verbal 

i— 8,  9,  13 

2.  The  different  fpecies  of  confidera- 
tion as  divided   by  the    Civilian* 

3.  TJie  confideration  muft  be  fome- 
thing  lawful,  otheiwifc  the  promife 
is  void  1—31 

4.  Bills  and  notes  as  between  tbVIm- 
mediate  parties  thereto,  are  void 
without  a  confideration,  but  not 
as  againft  third  pcrfons  who  are 
it  rangers  to  the  want  of  confedera- 
tion between  tbem  i — ia 
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j.  What  confideration  will  fupport  a  |  6.  A  contract  fhould  be  obligatory  ott 
contract  or  promifej  and  of  mutual        both  parties,   or   both  mould  be 


promifcs  i — 13  to  iy 

6.  Of  a  paft  or  executed  confideration 

i  — i$toz3 

y.  Of  a  confideration  executed  in  part 
only  .  1— 23 

8.  Cf  a  promife  in  confideration  of  a 
precedent  debt  or  duty  voidable  by 
Statute,  Sec.  i— 25 

9.  Of  a  contract  or  promife  made  up* 
on  two  confident  ions,  one  of  which 
cannot  be  performed  i  —  26 

.10*  If  one  of  the  considerations  be 
{Uegal|  the  contract  is  wholly  void 

i — 26. 

ji.  Of  a  confideration  moving  from  | 
a  third  perfon  i — 27 

12.  Of  a  confideration  which  the  par* 
ty  cannot  execute  i — 28 

CONSTRUCTION  of  CON- 
TRACT*}. 

&&  Contract, 

CONTRABAND  OOQDg. ' 
Su  Sales. 

CONTRACTS* 


at  liber cy  to  recede  therefrom* 

1—3—16 

7.  No  prefcribed  form  of  words  are 
necefiary  to  make  a  contract   T — 3 

8.  How  contracts  and  agreements  are 
to  be  conftructed,  and  of  the  rules 
of  conduction  ii — 532,  fcc. 

9.  A  contra$  conveys  an  intereJk 
either  in  pojfe/fan  or  in  a&ion     1—3 

10.  Contra6U  are  cither  encoded  or 
txcutory  •     i«*~3 

j  1.  Contracts  for  a  valuable' confide* 
ration  cannot  be  fet  afide  in  law  or 
equity  i— 8 

]  1 2.  Of  the  parties  to  a  contract,  and 
who  are  competent  to  enter  into  * 
contract  1—7 

13.  Contracts  are  entered  into  by  in- 
dividuals, either  for  themfchesor 
third  perfons  \ — y 

14.  All  contracts  which  have  for  their 
object  any  thing  which  is  repugnant 
to  juftice,  or  again  (I  the  general  po- 
licy of  the  common  law,  or  contrary 
to  the  provisions  of  any  (tatute,  are 
void  i— 30,  54,45 

15.  Of  the  different  remedies  in  cafe 
of  breach  of  contract,  and  of  *he 
party's  tight  of  election     ii — 5  ^y 


See  CONSIDERATION  —  FftAUDS, 

Statute  or— Hpscinding  of 
Contracts— Stamps. 

X*  All  contracts  are  divided  into  agree 
menu  bjfpeciafty9  and  agreements 
by  parol  i — 1 

z.  Contracts  by  parol  are  folely  the 
fubject  matter  of  the  action  of 
qjfumpfu  .    i  — 1 

*.  The  leg«]  definition  of  a  contract 
by  parol  i — 2 

4.  Contracts  muft  be  made  upon  a 
good  confideration,  and  what  are 
valid  contracts  i — 2,  8 

r .  A  contract  ought  to  be  certain  and 
complete ;  and  what  things  are  ne 
feflary  to  cqneur  to  make  it  fo 


CONTRIBUTION. 
See  Money  Paid— Par Ty-wAfLS. 

COUNSEL. 

i .  A  counfrl  can  maintain  no  action 
for  his  fees  \\  —3  7  8 

a.  So,  ncr  action  lies  to  recover  back  a 
fee  given  to  a  counfef  ii— 86 

D. 

DAMAGES. 
See  Penalty. 


DEBT. 

See  Debtor  &  Creditor  —  Por. 
bearanc^, Frauds,  Statute  <  r 
— Execution— Discharging  a 
i — z\     Debtor — Proyikg  a  D*bt. 

1.  A  pro* 


5*6 
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I.  A  promife  in  confideration  ofdif- 
chargiag  a  debt  is  valid         i — 14 

"—449 

at,  So  a  promife  in  confideration  pf  the 
afiignroent  of  an  uncertain  debt 
is  aHo  valid  i — 14 

DEBT  or  a  third  PERSON. 

See  Frauds,  Statvts  of — 
Discharging  or  a  Debt* 

PEBTOR  and  CREDITOR. 

%.  If  all  the  creditors  of  an  rnfolvent 
content  to  accept  a  compofiti on  up- 
on their  rcfpcdive  debts,  under  a 
deed  of  affignment  of  his  effects  in 
truft  ;  and  one  of  the  creditors,  be- 
fore he  executes  the  deed,  fecretly 
obtain  a  promifibry  note,  or  other 
fecurity  from  the  infolvent  fox  the 
refidae  of  his  demand,  or  as  a  colla- 
teral fecurity,  it  is  void  i  »— 38 

w—441  t°  447 
$.  And  if  in  fuch  a  deed  the  creditor8 
covenant  to  releafe  the  infolvent  o^ 
all  debts.  &c.»  it  is  a  difcharge  not 
only  of  debts  actually  due  at  the 
time  of  executing  the  deed,  but  alfo 
of  all  bills  out  (landing  and  payable 
at  a  future  day  ii — 436, 7 

3.  So  a  creditor,  after  agreeing  to  en- 
ter into  fnch  a  deed,  (hall  not  be  al- 
lowed, upon  refufmg  to  execute  the* 
deed,  to  fuc  his  debtor  for  the  whole 
debt,  after  the  latter  haaafilgned  all 
his  property,  in  truft  for  the  bene- 
fit of  his  creditors  ii — 438, 9 

4.  But  a  mere  agreement  to  accept  a 
compofition  without  more,  is  no  bar 
to  a  creditor's  fuing  for  his  whole  de- 
mand i*-w439 

PE?D. 
See  Assumpsit. 

DEL  CREDERE  COMMIS- 
SION. 

See  Principal,  Factor  &  Agent. 

I.  Nature  of  a  del  credere  com m if. 
fioa  i— 253 


DEMURRAGE. 
•The  nature  of,  and  when  payable 

*— 363-  * 
DEPASTURING  CATTLE, 
See  Bailment. 

DEPOSIT  MONEY. 

WHEN  IT  MAY  BE  RECOVERED  BACK*. 

See  Money  Had  and  Received. 

DISCHARGING  A  DEBTOR. 
See  Gaolbb,  Shbuif^,  &c. 

I.  An  adion  will  lie  upon  a  promife 
to  pay  money  m  coTrfideration  of 
discharging  a  debt,  and  accepting 
another  as  the  debtor         it— 449 

DISTRESS  FOR  RENT. 
See  Money  Paid. 

1.  Where  a  landlord  is  abort  to  Uif- 
train  the  goods  of  his  tenant,  for 
arrears  of  rent,  and  a  third  'perfba 
promifes,  in  confideration  that  he 
will  defift  from  diftraining,  to  pay 
him  the  arrears,  fuch  a  promife  is 
valid,  and  need  not  be  in  writing 

u-  434, 
B. 

EARNEST. 
See  Sales. 

EAST  INDIA  SHIP. 
See  Off  ice— Feeiqht. 
1.  The  Sale  of  a  command  of  a« 
Eaft  India  (hip  is  void         ii— 461 

ELECTION. 

See  Amvmfsit— Necessaries. 

ENEMY. 
I.   All  trading  with  the  fubjc&i  of 
an   enemy's  country,  without  the 
king's  licence,  is  illegal  i — 36 

ESCAPE. 
See  Gaolbb — Shbbief. 

EXECUTOR    AND    ADMINI- 
STRATOR. 
See  Administrator— 

Statvtb  of. 

I  .  A  promife  by  an  executor  or  ad- 

miniftrator  to  pay  the  debt  of  his 

'  teftator* 
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teftator,  or  inteftate,  muft  be  found- 
ed upon  a  confideration  moving  to 
hi ai,  otherwife  it  cannot  bind  him 
perfonally,  though  it  be  reduced 
into  writing        t— 10,  529  to  536 

$.  So,  a  promife  by  an  executor  or 
heir  at  law,  who  have  no  aifcts,  in 
confideration  of  forbearance  to  pay 
the  debt  of  the  teftatorfor  anccftor, 
is  void  i —10,532 

3.  A  promife  by  an  executor  or  ad- 
'  miniftrator.  upon  any  fpecial  pro  - 
mifc,  to  anfwer  damages  out  of 
his  own  eftate,  muft  be  in  writ- 
ing,  and  figned  by  the  party  to 
be  charged  therewith,  and  muft  al- 
fo  be  made  on  a  good  confident  ion, 
which  muft  be  fet  forth  in  the 
agreement  i    48, 9 

4  The  executor  of*  feme  covert  i$ 
not  liable  to  befued  upon  contracts,' 
made  by  her  during  her  coverture 

k- 173 

5.  An  executor  or  adminiftrator  re 
prefents  the  perfon  of  his  tcftator 
or  inteflate  as  to  all  perfonal  con* 
tra8s ;  and  therefore  may  main- 
tain an  a  ft  ion  for  the  breach  there 
of,  though  he  be  not  named  in  the 
contract  i  — 522 

6.  Payment  to  a  perfon  who  has  ob- 
tained probate  of  a  forged  will,  is 
a  difcharge  to  the  debtor  of  the 
inteftate,  notwithftanding  the  pro 
bate  be  afterwards  declared  null 
and  void,  and  aduit" titration  be 
granted  to  thev  inteftate's  next  of 
kin  i— 523,  4 

7.  If  there  be  fevcral  executors  or 
adminiftrators,  they  have  a  joint 
and  entire  intereft  in  all  contracts 
of  the  tcftator  and  inteftate,  and 
muft  ail  join  in  an  action  there- 
.on.  although  Tome  may  have  omit- 
'ted  to  prove  the  will,  unlefs  they 
have  formally  renounced       1—5  2 5 

8*  In  an  a&ion  by  an  executor  or  ad- 
miniftrator, upon  a  con t  raft  made 
with  the  teftator  or  irtttftate,  the 
plain  tiff  muft  defcribe  himfelf  in 
gig  representative  character 

*~525 


9.  But  for  money  due  to  the  teftator 
or  inteftate  in  his  lifetime,  and 
received  after  his  death,  the  execu- 
tor or  adminiftrator  may  fuc  either 
as  executor,  or  in  his  own  right  ; 
and  in  fuch  an  action  the  defendant 
cannot  fet  off  a  debt  due  to  him 
from  the  tcftator  or  inteftate 

i— 526 

10.  An  executor  or  adminiftrator  is 
anfwerablc  for  the  contracts  and 
agreements  of  the  teftator  or  in- 
teftate, as  far  as  they  have  aflet*, 
though  they  be  not  exprefsly  men- 
tioned therein ;  and  there  is  no  dif- 
ference between  a  promife  to  pay  a 
debt  certain,  and  a  promife  to  do  a 
collateral  a&,which  is  uncertain  and 
refts  only  in  damages,  except  upon 
fuc j.  contracts  or  agreements  which 
require  fomethjng  to  be  performed 
by  the  teftator  or  inteftate,  in  per* 

fo/t  1—5 1$ 

1 1 .  An  executor  is  not  liable  to  pay 
for  funeral  expenccs,  unlefs  he  per- 
iunally  contrails  with  the  under* 
taker  *~~529 

12.  If  an  ex.ecutqr  or  adminiftrator, 
for  a  good  confidcration,  promife 
to  pay  a  drbt  of  his  t  ftatdr  or  in- 
teftate, he  is  liable  de  bonis  propriie 

1-529—530 

J  3.  In  a  declaration  again  ft  an  execu- 
tor or  adminiftrator,  the  plaintiff 
cannot  infert  different  counts  there- 
in, wherever  there  may  be  judgment 
de  bonis  tejlatoris  on  lome  counts, 
and  on -others  de  bonis  proprus 

J.-S3Q 
n-523 

14.  A  fubmiflion  to  arbitration  by  an 
admniftrator  is  not  an  admiffion  of 
afTets .  If , therefore,  a  £ u m  of  money 
is  awarded  to  be  due  from  the  in- 
teftate, without  faying  by  whom  it 
(hall  be  paid,  the  adminiftmor  is 
not  liable  to  de  bonis  proprii  %  but 
only  de  bonis  tefiatoris  \—$  3  6 

15.  But.  it  is  otherwifc  if  part  of  tire 
fubmiflion  be,  whether  or  no  lie 
has  afftets,  and  the  arbitrator 
awards  agatnft  him  *~S3& 

16,  60 
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1 6.  So  a  power  of  attorney  given  by 
an  executrix,  does  not  authorize  the 
accepting  of  bills  of  exchange  to 
charge  her,  in  her  own  right,  for 
debts  due  from  her  teflator    i-r-5  36 

17.  If  a  debtor  appoint  his  creditor 
his  executor,  the  latter  is  allowed 
to  retain  his  debt,  in  preference  to 
all  other  creditors  of  an  equal  de- 
gree i— J33 

18.  So,  if  a  debtor  makes  bra  creditor 
and  another  perfon  executors,  and 
the  creditor  neither  proves  the  will 
nor  a£t»  a*  executor,  he  may  main- 
tain an  action  again  ft  the  other  for 
his  demand  on  the  teftator  i  — 539 

19.  But  if  a  creditor  appoint  his 
debtor  executor,  fuch  appointment 
{hall  operate  as  a  releafe  and  cx- 
tinguimment  of  his  debt       i — 54! 

90.  Aq  executor  is  liable  to  an  action 
of  ajfumfcfit  upon  an  exprefs,  but 
not  on  an  implied  promife  to  pay  a 
pecuniary  legacy  i — J49 

ax.  So,  he  is  liable  to  an  a&ion,  with* 
out  any  promife,  for  a  legacy  of  a 
fpecifick  chattel,  after  his  affent  to 
the  bequeft  »~55* 

EXECUTOf  DE  SON  TORT. 

j.  If  a  perfon,  without  any  appoint - 
„  ment  of  the  teftator,  aflume  the  of- 
fice of  executor,  by  taking  pofief- 
fion  of  the  affets,  paying  debts,  or 
otherwife  adminiftering  the  effects, 
he  is  liable  to  be  charged  as  execu 
tor  de  fan  tart  i— 542 

%.  If  A.,  the  fcrvant  of  B.9  fell  the 
goods  of  C9  an  inteftate,  as  well 
after  his  death  as  before,  though 
a&ing  under  the  orders  of  £.,  and 
paying  the  money  arifjng  therefrom 
into  the  hands  of  2?.,  B.  may  be 
fued  as  executor  difoa  tort  i — 543 

a.  So,  if  a  creditor  takes  an  absolute 
bill  of  fale  of  the  goods  of  his  debt- 
or, but  agrees  to  leave  them  in  his 
poffefljon  for^a  limited  time;  and 
before  the  time  expires,  the  debtor 
dies,  whereupon  the  creditor  takes 
and  fells  the  goods,  he  is  liable  to 
be  fued  as  executor  defon  tort 

1-54*1 


4.  So,  an  executor  defon  tort  cannot 
difcharge  himfelf  from  an  action 
brought  by  a  creditor,  by  deliver- 
ing over  Jne  effects  to  the  rightful 
executor,  after  the  adion  brought ; 
nor  can  be  retain  Lis  own  debt, 
thongh  of  a  higher  nature,  even  by 
the  confent  of  the  rightful  execu- 
tor, given  after  the  commencement 
of  the  action  i — 545 

t.  But  a  man  who  takes  poffeffion 
of  the  effects  of  the  deceafed,  under 
the  authority  of,  and  as  agent  to 
the  rightful  executor,  cannot  be 
charged  as  executor  dejbn  tort 

1-548 

6.  Of  the  'diftin&ton  between  the 
liability  of  an  heir  and  executor, 
upon  a  promife  to  pay  the  debt  of 
the  anceftor  or  teftator       ii — 42$ 

EXECUTION. 

1 .  i^n  action  will  lie  on  a  promife  to 
pay  a  precedent  debt,  in  confider- 
ation  of  reftoring  goods  taken  upon 
a  writ  of  execution,  under  a  judg- 
ment for  that  debt  5—433 

EXPRESS   CONTRACTS  OR 
PROMISES. 

See  Contract— Promises, 

*  * 

1.  Contracts  or  promifea  are  cither 
exprefled  or  implied  1—3 

2 .  Exprefs  contrails  or  promtfrt  ought 
to  be  certain  and  explicit;  but 
certainty  to  a  common  intent  is 
fufficient  '  '""4 

3.  No  exprefs  contract  can  be  raifed 
from  a  mere  cafual  fpeaking  or  dif- 
courfe  i— mc 

F. 

FACTOR,    . 
See  Principal  Factor,  &  AaRjiT. 

tfACTORAGfc. 
See  Principal! Factor,  &  Agent. 

FATHER  AND  SOty 

See  Necessaries,     . 

1.  A.  father  living  in  the  country,  is 
not  liable  for  ncccflarica  furnifhed 

his 
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his  fon,  who  re  fides  in  London,  and 
tas  a*  reafonslble  allowance  made  to 
him  for  neceflaries  i— 166 


into  writing,  otherwise  it  is  Void  by 
the  ftatute  of  frauds  ii — 420.  h.  b. 

1—50 


3 


a.  A  man  is  not  bound  by  law  to  pro- 1 3-  Jf  an  h«r  •*  J*™^  a  ^^  of 
vide  neceflaries  for  his  wife's  child- 
ren by  a  former  hufband.      i  —  1 67 

But  if   he  takes  them  into  his 
houfe,  and  they  become  part  of  his 
■  family,  he  is  liable  for  neceflaries 
furniihed  them  by  order  of  his  wife 

i— 168 

4.  Where  a  fon,  being  of  age,  often 
fibly  appears  as  the  proprietor  and 
conductor  of  a  bulincfs,  he  alone  is 
liable  to  be  fued  on  contracts  made 
concerning  the  bufinefs,  though  in 
fad  the  bufinefs  actually  belongs 
to  the  father,  a  ho  happens  to  be 
fuperannuated  i — 169 

5    A  ion  having  a  general  authority 

to  receive  and  pay  money  for  his 

father,  received  money  due  on  a 

bill,  and  figned  a  difcharge  for  the 

fame,    but    afterwards  voluntarily 
'   gave  the  money  to  a  ftranger  :  the 

rather  can   only   recover  it   back 

from  the   donee,  the  debtor  being 

discharged  *—*45 


his  anceftor,  and  has  afiets,  and  pro* 
mifes  in  confederation  that  the  ob- 
ligee will  forbear  to  fue  him,  he 
will  pay  the  debt^  an  action  lies 
on  fuch  pYomife :  but  if  the 
heir  be  not  bound  by  the  bond, 
no  action  will  lie  11—425 

4.  A  promife,  in  confideration  of  for* 
bearance  to  fue,  where  there  is  no 
good  caufe  of  action,  is  void 

*r,.W4t-,i 


FEME  COVERT. 

See  Married  Woman. 

I.  Pifemetovert  fole,  trader  in  London* 
i*  liable  to  be  focd  as  a  feme  file  in 
the  city  courts,  but  not  in  the  fupe- 
rior  courts  at  Wtjlminjler      1 — 184 

FOOT  RACES. 
Set  Wagers. 


FRAUD. 

1.  All  contracts  infected  with  fraud 
arc  void,  both  at  law  and  in  equity 

*  -  37 

1.  Fraudulent  reprcfentation  and  con* 

cealment  of  material  circumftances, 

vitiate  a  contract  i — 38 

FRAUDS,  STATUTE  OF. 

t.  Op   Promises    by  Executors 
aicd  Administrators. 

1.  A  promife  by  an  executor  or  ad- 
miniftrator,  upon  any  fpecial  pro- 
mife, to  anfwer  damages  out  of  his 
own  eftate,  mud  be  in  writing,  and 
figned  by  the  party  to  be  charged 
therewith,  and  mull  alfo  be  made 
on  a  good  confideration,  which 
mud  be  fet  forth  in  the  agreement' 

i — 48,  kc. 


FORBEARANCE. 

See  Distress  70a  Rewt—  Exe- 
cution*—Executor  —  Frauds, 
Statutr  of— Heir* 

I.  In  what  cafes  an  action  wOl  lie  up- 
on a  promife  to  pay  money,  &c 
in  confideration  of  forbearance  to 
fue<^  1—13,14,17 

.    *«f^r  ft— 420  to  4 >  $ 

a.  jrfuch  R  promife  be  rmde  by  a 
third  perfon,  it  mud  be  reduced 


2.  Or  Promises  to  be  answer* 
abls  for  theDebt,  Default, 
or  Miscarriage  of  amothee* 

i.  A  promife  to  be  anfwerable  for  the 
debt  1  default,  or  mifcarriage  of  an- 
other, muft  be  in  writing,  and  fign  - 
ed  by  the  party  to  be  charged 
therewith  i — 50 

Thus,  where  A ,  iq^ confideration 
that  B  would  let  to  hire  a  horfe 
to  a  third  perfot),  A  promifed  that 
ijch  third  perfon  would  re'deh't-er 
it  to  £.  1  this  is  a  promife  within 

the 
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the  ftatute,  and  mutt  be  in  writ, 
-ing  * — 5* 

J.  So,  a  promife  by  A.  to  B,  (on 
behalf  ©t  C.)  that  he  will  fee  him 
paid,  or  be  anfweraMe  for  C.t  is 

_    within  the  ftatute,  and  mud  be  in 

•     •  •  Au 

writing  1  —5  ;,  «c 

4*  But  a  note  written  by  the  defend- 
ant to  the  plaintiff,  requefting  him 
to  pay  a  fum  of  money  to  a  third 
perfon,  on  account  of  work  done 
for  an  infant,  is  an  original, and  not 
a  collateral  undertaking,  and  not 
within  the  ftatute  i  -56 

j.  So,,  a  promife  by  Bi  to  A.  to  pay 
joV.  and  the  cofts  of  an  a&ton 
agatnft  him,  and  two  other*  at 
the  fuit  of  A ,  in  confederation  that 

'•  A.  would  not  further  profecutc 
his  a&ioa,  need  not  be  in  writhg 

i-60 

£  So,  a  promife  by  A.  to  B.  to  pay 
50/.  and  the  cofts  of  an  aftion  of  af* 
fault  againft  £•»  in  consideration  of 
withdrawing  the  record,  is  not 
within  the  ftatute  i— 60 

}.  So,  a  promife  by  a  broker  who 
was  employed  to  fell  the  goods  of 
a  tenant,  that  he  would  pay  the 
landlord  the  arrears  of  rent  due  to 
Kim,  in  consideration  that  he  would 
sot  diltrain,  &c.  need  not  be  in 
writing  i— 61 

ft.  So,  if  a  onan  fend  the  carriages  of 
another  to  a  coach-maker  to  be 
repaired,  and  engage  to  pay  for  the 
repairs,  this  is  not  within  the  fta- 
tute 1— 62 

£.  So,  in  consideration  that  a  policy- 
broker,  who  bad  accepted  a  bill  of 
exchange  on  behalf  of  his  princi- 
|>al,andheld  feveral  policies  of  infu- 
ranee  belonging  to  htm,  upon  which 
be  had  a  lien,  would  deliver  thofe 
policies  to  2?.,  he  undertook'  to 
pay  htnl  the  amount  of  the  bill, 
and  all  cofts  and  charges  he  might 
be  put  to  on  the  bills  ;  this  is  not 
within  the  ftatute,  and  need  not  be 
10  writing  *— 63 

10.  So,  a  promife  by  A.  to  pay.  the 
debts  of  £•>  in  confidsration  at  the 


creditor's  afiigning  thofe  debts  otct 
to  A.,  i*  not  a  promife  within  the 
ftatute  i — 65 

_  • 

1 1 .  But  a  promife  to  pay  the  debt  of 
a  third,  in  con  fide  ration  of  for* 
bearance  only,  is  within  the  ftatute, 
and  muft  be  in  writing  i — 68 

12.  So,  a  promife  by  the  indortcr  of 
a  difhonourcd  note,  to  indemnify 
the  holder,  if  he  will  proceed  to 
enforce  the  payment  again  ft  the 
other  parties  thereon,  muft  be  in 
writing  i — 6S 

13.  So,  a parol  promife  to  pay  the 
debt  of  another,  and  alfo  to  do 
fome  other  aft,  is  void,  the  contract 
being  entire  i— 7O 

14.  In  all  cafes  which  fall  within  this 
pait  of  the  ftatute,  the  confidera- 
tion  as  well  as  the  promife  muft 
be  dated  in  the  agreement,  other - 
wife  it  will  be  void  i — 71 

3.  Op  PaoMisss  in  Consideratiok 
ofMarkjage. 

1.  tfo  a&ion  mail  be  brought  where* 
by  to  charge  any  perfon  upon  any 
agreement  made  upon  conftderation 
of  marriage,  uniefs  the  agreement* 
or  fome  memorandum  thereof  be  in 
writing  and  figned  i — 72 

2.  This  part  of  the  ftatute  does  not 
relate  to  mutual  promifes  to  marry, 
but  only  to  promifes  to  pay  money* 
&c.  in  confederation  of  marriage 

i — 72 

9.  In  the  cafe  of  a  parol  agreement  to 
pay  mopey  or  make  a  fettletnent  in 
confi deration  of  marriage,  a  fubfe- 
quent  marriage  is  not  luch  a  pait 
execution  of  the  agreement  as  will 
take  the  cafe  oat  of  the  ftatute  1 
but  a  fubfequent  marriage  and  fet- 
tlement  is  fuffic/ent  *"— 7J 

4*  Letters  from  parents,  or  perfon*  as 
ioco  parentis  containing  promife*  of 
proviftons  in  consideration  pt  mar* 
riagc,  if  reduced  to  a  fufficient  cer* 
tainty,haye  been  held  to  fatisfy  the 
ftatute  *— 75 

4.  O* 
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4*  Or  a  Contract   or  Sale  of 
Lands,  &c« 

I*  No  action  (hall  be  brought  to 
charge  any  perfon  upon  any  con- 

*  tracl :  or  fale  of  lands,  tenements,  or 
,  aoyinteftft  In  or  concerning  them, 

uolefs  the  agreement  or  memoran- 
dum thereof  be  in  writing  and  figned 

i-75 

*.  "But  %  parol  agreement  for  the  fale 
of  timber  growing  upon  the  land  is 
not  within  the  ftatute  i— 75 

3.  So,  a  verbal  agreement  to  let  cer- 

*  tain  pieces  of  fen  land,  rent  free, 
for  the  pnrpofe  of  putting  them  in  a 
(late  of  cultivation,  an  J  in  consider- 
ation of  the  tenant's  allowing  the 
landlord  a  moiety  of  the  crops  : 
whilit  the  crops  were  on  the  ground 
an  appraifement  of  them  took  place, 
and  the  value  afertained :  this  latter 
circum  (lance  was  held  fufficient  to 
take  the  cafe  out  of  the  ftatute 

"— 75 
4.  But,  2  faro!  contract  with  the  owner 
of  a  cbfe  for  the  purchafe  of  a 
growing  crop  of  graft  to  be  mown 
and  made  into  hay  by  the  vendee, is 
within  the  ftatute,  and  muft  be  in 
writing  i— 76 

5«  So,  *\\  freehold  rents  are  within  the 
operation  of  this  claufe  of  the  fta- 
tute, as  coming  under  the  word  te- 
nements i—79 

<L  So,  alfo  a  (hare  of  the  New  River 
water  fails  within  the  description  of 
land  or  tenements  i — 80 

jr.  But  all  equitable  Rent  on  land9  are 
out  of  the  ftatute;  therefore  a  leafe, 
depofited  as  a  fecurity  for  a  fum  of 
money  borrowed  under  a  parol 
agreement,  was  decreed  to  be  fold, 
and  the  leader  to  be  paid  the  mo- 

x  m  i— 3c 

S*  Soj  in  the  cafe,  of  a /«**/ agreement 
;  for  the.  fale  of  lands,  if  there  has 
.  been  a  part-performance  of  the 
agreement  it  is  fufficient  to  take  the 


cafe  out.  of  the  ftatute 


i— «i 


t).  What  (hall  be  deemed  a  fufficient 
#  part -performance  in  this  cafe  i  — 8 1 

to '6 


ft* 
5.  Op  Agreements   hot  to   bi 

PERFORMED  WITHIN  A  YEAR. 

1.  No  aclion  (hall  be  brought  to 
charge  any  oerfon  upon  any  agree- 
ment that  is  not  to  be  performed 
within  the  fpace  of  one  year  from 
themaking  thereof, unlcfs  the  agree- 
ment* or  fome  memorandum  be  in 
writing,  figned  by  the  party  to  be 
charged  therewith  i— 8? 

2.  Upon  this  part  of  the  ftatute  it  has 
been  determined,  that  if  no  time  be 
ftipulated  for  the  performance  of 
the  agreement,  and  it  is  capable  of 
being  performed  within  a  year  from 
the  making  thereof,  it  is  not  with- 
in  the  ftatute,  though  it  be  notac-» 
tually  performed  tifi  after  the  year 

i-87,  *c. 

6.  Of  Contracts  por  thi  Sale 
op  Goods. 

1.  No  contract  for  the  fale  of  gooda 

for  the  price  of  10/.  and  upward* 

(hall  be  allowed  to  be  good,  except 

the  buyer  (hall  accept  part  of  the 

goods  fo  fold,  and  aduafly  receive 

the  feme,  or  give   fome  thing  ia 

earned  to  bind  the  bargain,**  fome 

memorandum  iu  writing,  figned  by 

the  party  to  be  charged  by  fuch 

con  trad,  or  bis  agent  lawfully  au- 
thorized i 80/ 

2.  It  is  not  fettled  whether  public 
(lock,  and  the  (hares  of  a  company 
are  comprehended  under  the  words 
*•  goods,  wares  and  merchandizes" 

i — 89  to  92 

3.  Executory  and  executed  contrails  are 
within  the  ftatute  i— 92 

4.  Therefore  a  verbal  agreement  to 
fell  and  deliver  three  thoufandfacks- 
of  flour  to  be  put  in  fack  By  which  the 
buyer  was  to  fend  to  the  vendor's 
mill,  and  from  thence  to  be  (hipped 
on  board  vefiels  to  be  provided  by 
the  vendor,  is  within  the  ftatute 


1 


5.  Upon  a  faro?  contract,  however* 
for  the  fide  of  goods  affual  delivery 
is  not  in  all  cafes  neceftary;  as  where 
the  goods  are  ponderous,  if  the  buy- 
er accepts  a  written  order  from  the 
feller  for  the  delivery  thereof;  if  he 
accepts  the  key  of  the  warehoufe 
5  where 
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where  the  godds  ire  depotiled,  and 
thebuyer  caercifesacis  of  owoerfliip 
ever  them,  this  will  be  deemed  a 
fufficient  deliv ery  to  fctisfy  the  fta- 
tute i -961b  9* 

6.  So,  a  delivery  of  a  fample,  if  it  be 
confidered  a  part  of  the  bulk,  is 
fufficient  to  take  the  cafe  out  of  the 
ftatute  i — 96.125  . 

7.  fcut,not  fo  where  the  fample  is  ex- 1 
brefsly  found  to  be  no  part  of  the 
hulk  i-99 

8.  £0,  a  delivery  without  a(l  ultimate 
acceptance,  and  fucha*  completely 
affirms  the  contraA  is  not  fufficient 
to  Utisfy  the  words  of  the  ftatute 

i — 101 

7.  Of  the  Coktbntsakd  Signa- 
ture, &c.  of  the  Agreement 
m  Memorandum  required  by 
the  statute. 

I.  The  promife  contained  in  the  4th* 
feaion  of  the  ftatute  mutt  not  only 
be  upon  a  good  confederation,  but 
the  consideration  muft  be  fet  fourth 
in  the  agreement  i  — 103 

!•'  But  a  different  rule  of  conftruftion 
applies  to  the  17th  feftion  of  the 
lame  ftatute  i— 168 

3.  With  regard  to  the  fignature  to 
an  agreement  f«  the  fale  of  land% 
k  muft  be  figned  either  by  the  party 
to  be  charged,   or  by   his  agent 

i— 103 

'4.  The  fignature  may  be  cither  to  the 
agreement  or  memorandum  which 
contains  the  terms  of  the  fak,  of 
it  may  be  to  letters,  Sec.  referring 
to  a  paper  which  does  contain  them 

i— 109  to  113 

5.  A  vendor,  fubferibing  a  deed  as  a 
witnefsonly,  has  been  held  to  be 
a  fufficient  fignature  within  ,the 
llieaning  of  the  ftatute  i— ill 

6.  So  the  fignature  of  a  clerk  of  the 
vendor  to  an  agreement  for  the  falc 
of  landt,  though  in  the  charafterof 
a  witnefs*  is    a  fufficient  figning 

i — 114 

*.  A  particular  of  Me  in  writing  is 

'   not  fufficient  to  take  a  cafe  out  of 

the  ftatute,   unlefb.  the  party  pur- 

cii&Led  by  it,  or  it  was  fhown  to 


t. 


him  at  the  time  of  the  purcbifc* 

i— 114 

The  ajrreement  or  memorandom 
muft  always  import  tiie  affent  and 
privity  of  both  parties  fob* charg- 
ed }  and*  tnereforc  a  mere  entry  in 
a  tte  ward's  book  of  contra&s  wittt 
the  tenants  is  not  fufficient  evidence 
of  the  agreement  for  a  lealc  be- 
tween a  lord  and  his  tenant  i — 1 15 

).  If  a  eontra&  be  emirej  and  any 
part  of  it  be  void  by  the  ftatute* 
the  whole  miift  fail :  as  where  art 
agreement  is  made  for  the  fale  of 
freehold  premifu  and  flock  m  fradt, 
if  the  agreement  be  void  as  to  the 
freehold,  it  is  alfo  void  as  to  the 
(lock  in  trade  i— 115 

10  In  the  cafe  of  the  fak  of  goods, 
where  an  order  nad  been  given  for 
a  quantity  of  goods,  and  a  bill  of 
paictUwith  the  vendot'snflJiitf  print- 
ed thereon  was  delivered  at  the 
fame  time  to  the  buyer,  a  fubfe- 
qucnt  letter  written  and  figned  by 
the  vendor  rcfeiring  to  the  older,  is 
a  fufficient  fignature  within  the 
ftatute  > — >  16 

1 1 .  But,a  note  or  memorandum  for  the 
fale  of  goods  not  containing  the 
name  of  the  buyer,  and  finned  by 
the  feller  only,   is    not    fufficient 

'  i— 118 

1 2.  Upon  a  fale  of  goods  by  public 
au&ion,  the  au&ioner  is  confidered 
as  the  agent  for  the  buyer,  and  hit 
putting  down  in  writing  the  name 
of  the  buyer  and  the  price,  &c.  is 
fufficient  to  fatisfy  the  17th  clause 
of  the  ftatute  i— 1  tg  to  1 26 

13.  So  a  falc  of  goods  by  a  broker* 
who  delivers  a  fale  note  to  the  buy- 
er and  feller  refpefiively,  figned 
with  his  name,  is  a  fufficient  con- 
tra&  within  the  tocaning  of  the  fb- 
tute  i—  it* 

14.  But  in  the  cafe  of  a*  fate  of  UmJi 
by  public  auction,  the  au&ioneer  i$ 
not  confidered  as  the  agent  of  both 
parties;  and  therefore  his eoterrag 
the  name  of  the  vendee  of  a  lot  of 
land  in  his  book  as  the  purchafer,  is 
not  a  fufficient  note  in  writing  with* 
in  the  meaning  of  the  4th  claufc  of 
the  ftatute  i— x:i 
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'    FREIGHT.- 

I.  The  nature  and  meaning  of  a  con- 
trad  for  freight  *— 342 

t.  If  a  fhip  ultimately  proceeds  with 
ber  cargo  to  *he  place  of  deftina- 
tfon,the  owner  is  entitled  to  freight, 
though  fhe  may  have  been  captured 
aud  re*captured  during  her  voyage 

i— 342 

3.  Where  the  cargo  conflfts  of  animals, 
if  any  of  them  die  during  ,the  voy- 
age, the  owner  is  entitled  to  his 
freight  as  well  for  the  dead  as  the 
living,  if  the  contract  be  for  the 
fading ;  but  where  it  is  for  tranf- 
for  ting  them,  he  is  only  entitled  to 
freight  for  the  living  i — 342 

4.  Where  money  is  agreed  to  be  paid 
for  receiving  goods  on  board,  in  or- 
der to  be  transported,  fuch  money 
can  not  be  fued  for  as  freigh  1 1 — 3  4  2 , 3 

{.  If  a  pregnant  woman  be  delivered 
during  the  voyage,  no  freight  is 
payable  for  the  infant  i — 343 

6.  When  goods  are  fent  in  a  .general 
fhip,  the  amount  of  the  freight  is 
either  fettled  by  agreement  of  the 
parties,  or  by  ufage  of  trade 

*-343 

7.  In  the  cafe  of  a  charter-party,  if 
the  ftipulatcd  payment  be  a  grofs 
Turn  for  an  entire  (hip,  or  for  the 
whole  voyage,  the  grofs  fum  will 
be  payable,  although  the  merchant 
may  not  have  fully  laden  the  (hip 

*— 343 

3»  So,  if  a  certain  fum  be  ftipulated  for 
every  ton,  or  other  portion  of  the 
{hip's  capacity  for  the  whole  voy- 
age, the  payment  muft  be  accord- 
ing to  the  number  of  tons  which  the 
Ihtp  is  capable  of  containing,  with- 
out regard  to  the  quantity  actually 
put   on  board    by  the  merchant 

»-343 

'  9*  £ut  if  a  merchant  ftipulates  to  pay 

*  a  certain  fum./tr  cafk  or  bale  of 

goods,  or  fo  much  Arrton  which  be 

Voi.IL 


mall  lade  on  board,  the  payment 
can  only  be  on  the  quantity  actual- 
ly (hipped  :  but  if  he  further  cove* 
nants  to  furnifh  a  complete  lading, 
or  a  fpecific  quantity,  and  fails  in 
doing  fo,  he  muft  make  good  the 
lof*  which  the  owners  may  in  cpa- 
fequence  faftain  ^343 

to.  So  where  a  fhip  hired  to  go  be- 
yond fea,  to  fetch  home  a  cargo, 
for  which  a  certain  rate  tor  ton  was 
to  be  paid,  nothing  being  payable 
for  the  outward  voyage,  was  forced 
to  return  in  ballaft,  the  mefdiant'g 
factor  not  having  goods  to  put  on 
board,  payment  of  freight  was  de- 
creed §      1—343 

11.  The  owner  is  entitkd  to  freight 
on  goods  delivered  to  and  received 
by  the  merchant  at  the  place  of  def- 
tination,  though  they  be  damaged 
by  a  peril  of  the  fea ;  and  the  owner 
is  not  liable  for  the  ezpeace  in* 
curred  by  the  merchant  m  endea- 
vouring to  remove  the  injury  occa- 
fioncd  thereby  i — ^44 

12.  It  is,  however,  doubtful  whether 
the  merchant  is  bound  to  receive  the 
damaged  goods,  or  whether  he  is 
not  at  liberty  to  abandon  them, 
and  thereby  discharge  himfelf  of  the 
freight  i— 344 

1 3.  In  the  Weft  India  trade  the  freight 
of  fugar  and  molafies  is  regulated  by 
the  weight  of  the  calks  at  the  port 
of  delivery  here  i — 345 

14.  The  owner  is  entitled  to  freight 
though  the  merchant  be  prevented 
from  loading  the  (hip  in  confc* 
quence  of  a  prohibition  by  govern? 
ment  *"— 34$ 

15.  But  if  a  Britifb  merchant  charter 
a  SwtJj/b  (hip,  on  a  voyage  to  St» 
MUbsel,  for  a  cargo  of  fruit,  Under ' 
the  ufual  exception  of  reftrafnt  of 
princes,  &c, and  the  (hip  is  prevent- 
cd  from  reaching  St.  Mtehtuft 
within  the  fruit  feafon  by  reafon  of 
an  embargo,  the  owner,in  fuch  cafe, 
is  not  entitled  to  freight      i— 34S 

16.  In  what  cafes  an  apportionment  of 
freight  it  allowed  *"~347l 
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27.  If  a  (hip  by  reafon  of  any  difafter 
goes  into  a  port,  fhort  of  the  place 
of   deft  in  at  ion,   and   is   unable  to 

,  proceed  further  on  her  voyage,  he 
may  hire  another  (hip,  and  fo  com- 
plete the  voyage  ;  or  if  he  declines 
doing  this,  and  the  goods  are  there 
received  by  the  merchant,  the  ge- 
neral rule  is,  that  freight  (hall  be 
paid  according  to  the  proportion  of 
the  voyage  performed,  though  there 
are  exceptions  to  this  rule  i — 347 

to354 

18.  The  right  to  freight  does  not 
commence  till  the  (hip  has  ^broken 
ground,  and    begun   her  voyage 

1-355 

19.  Where  a  (hip  is  hired  by  a  char- 
ter-party  to  fail  from  one  port  to 
another,  and  from  thence  back  to 
the  firft,  and  the  whole  is  one  en- 

'  tire  voyage,the  owner  is  not  entitled 
to  freight  if  (he  happen  to  be  loft 
on  her  homeward  voyage,  though 
fhe    may  have  delivered  her  out- 
ward-bound cargo  in  fafety :   but 
-if  the  outward  and  homeward  voy- 
■  age  are  di(tin&,  freight  is  payable 
,  for  the  proportion  of  the  time  em* 
ployod    in    the  outward    voyage 

i-356to359 

20.  If  there  be  no  agreement  as  to  the 
time  and  manner  of  payment  of 
freight,  the  goods-conveyed  remain 
as  a  fecurity  until  the  freight  is 
paid;  for  the  mailer  is  not  bound  to 
deliver  them  without  payment;  and 
the  confignee  is  in  general  liable  to 
the  payment  thereof    i — 359,  360 

a  !#The  mortgagee  of  a  (hip  13  not  en- 
titled to  fue  for  freight  until  he  ac- 
tually takes  poffefuon  of  the  (hip 

i— 361 

22.  Where  a  (hip  is  freighted  by  the 
month,  it  is  to  be  underftood  of  a 
calendar,  not  a  lunar  month 

i-363 

23,  If  there  be  no  charter-party  or 

other  deed  under  feal,  the  freight  is 

recoverable  by  action  of  indebitatus 

affumtfit ;  but  if  the  contract  for  the 

j>ay  luent  thereof  be  by  deed,  the 


form  of  action  tmift  be  either  deht 
or  covenant  i — 363 


G. 

GAOLER. 

See  Mokey  Had  akd  Receive*. 

1.  If  a  gaoler  voluntarily  fuffcrs  » 
prifoner  for  debt  to  efcape,  and  in 
cbnfequence  thereof  is  obliged  to 
pay  the  debt,  he  cannot  recover  it 
over  againft  the  prifoner,  though 
there  be  an  esprels  promxfe  to  pay, 
&c.  11—203, 43* 

GAMING. 

See  Wagers. 

1.  A  contract  for  money  won  at  play, 
"  and  Ml  fecurities  for  money  woo  or 

lent  at  play  are  void,  i — 41,2 

2.  But  money  lent  to  play  with,  or 
to  pay  a  gaming  debt,  is  not  pro- 
hibited, and  may  be  recovered  by 
a&ion  of  indebitatus  ajfuragfii    i— 42 

ii — 143  to  148,  1J1 

GOODS. 

See  Sales— Frauds,  Statute  of" 
— Bailment — Carriers — Dis-r 

TRESS  -~ExECUTIOH— StAMFS* 


H. 

HEIR. 

1 .  If  an  heir, having  aflets,  be  bound  by 
a  bond  of  his  anceftor,  and  pro- 
mi  fes  in  con fi deration  that  the  obli- 
gee will  forbear  to  fue  him,  to  pay 
the  money  due  thereon,  an  actios 
of  qffimfcfit  will  lie  upon  this  pro- 
mife :  but  if  the  heir  be  not  bound 
by  the  bond,  no  a&ionis  maintain- 
able ii — 425 

2.  Of  the  diftin&ion  between  the  lia- 
bility of  an  heir  and  executor  upon 
a  promffe  to  pay  the  debt  of  the 
anceftpr  or  tc&ator  ii — 426 

HOUSES. 
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HOUSES. 

Su  Monet  Had  and  Received 
—Use  and  Occupation — 
Landlord  and  Tenant. 

x .  To  an  a&ion  again 'X  the  vendee  for 
not  taking  premifes  purchafed  by  I 
him,  it  is  no  ground  of  objection  | 
that  the  vendor,  at  the  time  of  the 
fale,  had  not  a  good  title,  provided 
he  obtains  one  before  he  it  called 
upon  to  deliver  an  ab  ft  raft,  and  to 
complete  the  fale  ii — 526 

2.  But  where  A.  agreed  to  underlet 
his  houfe  to  B.  upon  hfs  paying  for 
the  furniture  ;  it  is  a  good  objec-  I 
tion  to  B.'s  not  completing  the 
agreement  that  A.  did  not,  at  the 
time  of  quitting,  the  houfe,  pay  up 
his  arrear  of  rent  due  to  the  land- 
lord ii— 527 

3.  If  a  houfe  is  partially  burnt  be- 
fore the  day  on  which  the  tenant  is 
to  take  pofieffion,  it  is  undecided 
whether  or  no  an  action  will  lie  for 
not  taking  pofleffion,  and  alfo  for 
the  rent*  ii— 528 


HORSE  RACES. 
HUSBAND  AND  WIFE. 

« 

See  Married  Women — 
Necessaries. 

I.  A  contract  made  by  the  wife,  with 
the  affentof  her  bufband,  is  good, 
and  (hall  bind  the  hufband    1—1*78 

3.  So,  where  a  hufband  permits  his 
wife  to  a&  for  him  in  any  depart- 
ment or  bufir.dTs,  her  contracts  and 
acknowledgments  therein  mall  bind 
him  i— 17  x 

3*  So,  if  a  married  woman  contracts 
by  deed  with  a  fervant  for  wages, 
the  hufband  is  liable  to  be  fucd  in 
afumfftt  for  the  amount  of  the 
wages,  after  the  feryice  is  perform- 
ed i-178 

4«  All  perfonal  property  belonging  to 
the  wife,  at  the  lime  of  the  mar- 
riage, ii  veiled  in  (he  huibandi— 185 


5-  $o,cbofe*  in  a&ion,  as  debts  due 
to  the  wife,  are  fo  far  vetted  in  tha 
hufband,  that  he  may  reduce  them 
into  pofleffion  by  action  :  but  it'  he 
dies  before  any  altetation  is  made, 
they  (hall  go  to  the  wife      i— 185 

6.  The  hufband  is  entitled  to  what- 
ever his  wife  earns  during  the  mar- 
riage i— 185 

7  But, where  his  wife's  eftate  is  in  truft, 
he  is  not  entitled  to  fue  for  the  tents 
and  profits  thereof,  which  have  been 
wrongfully  received  by  a  Rranger  ; 
the  truftee  alone  mull  fue     i — 185 

£•  A  hufband  is  liable  for  his  wife's 
debts  before  marriage,  but  if  any 
of  the  creditor  *  neglect  to-  recover 
them  during  her  hie  time  he  is  dis- 
charged i— *£$ 

9.  A  huftnnd  is  liable  upon  hh  wife's 
contract*  for  necefTaries  whilft  they 
cohabit  together  i — 186 

10.  So,  where  the  hufband  leaves  his 
wife,  or  refufesto  peniiit  her  to  live 
with  him," or  if  he  treat  her  fo  ill 
as  to  oblige  her  to  depart  from  his 
dwelling;  in  either  ofthefc  ca'ea 
the  law  makes  the  hufband  liabl-, 
for  necefTaries  i  —186  to  igi 

ti.  So,  where  a  wife  d.  9,  whillt  i  ir 
hufband  is  abroad,  a  d  a  third  prr-> 
fon  pays  the  expences  >f  Iter  funen  1, 
&c  which  is  iuitabL*  to  the  rank 
and  fortune  of  the  hufband,  he 
is  liable  for  the  amount   thereof 

i  —  lyt 

12.  So,  if  money  be  lent  to  the  wi:»* 
with  the  exprefs  affca«  of  the  huf- 
band, the  latter  is  liab'c  to  be  lu  d 
for  the  fame  1 —  9* 

13.  Though  a  hufband  s  not  bound 
to  provide  for  tnc  children  of  hts 
wife  by  a  former  JMi*Kind,  yet  if  he 
take  them  into  his  fam  ly,  he  mall 
be  deemed  to  tun-.,  tufo parentis ,  and 
be  liable  to  a  com  tct  made  by  his 
wife  lor  their  ec  u  cation .  &c.  i— 19*. 

14.  NecefTaries  furmfhed  to  a  married 
woman  mult  appear  to  be  fuitu^le 
to  the  -  lUic  «uu  condition  v  *  the 
hufband  i  -»o* 

Qj\  2  *>  if 
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15.  If  the  wife  departs  from  her  huf- 
band  without  his  confent,  and  the 
hufband  prohibit!  any  one  from 
milling  her,  he  is  not  liable  even 
for  neceffaries  i—  1 9 tj  3 

16.  But  if  a  wife  is  willing  to  live 
with  her  hufband,  but  he  rcfufes  to 
receive  her  into  his  houfe,  it  is 
equivalent  to  turning  her  out  of 
doors  5  and  is  therefore  liable  for 
neceflaries  furniihed  her       i^ — 195 

17.  So,  if  the  hufband  has  paid  for 
neceflaries  furnifhed  the  wife  whilft 
living  apart  from  him,  he  thereby 
gives  her  credit  to  contract  for  fu- 
ture ncceflar  ies  i —  *  94 

%%.  Where  a  married  woman  elopes 
from  her  hufband,  and  afterwards 
contracts  a  debt,  neither  the  huf- 
band or  wife  are  liable      i —  1 95 >  6 

19.  So,  if  a  hufband  and  wife  be  fc- 
parated  by  mutual  confent,  and  the 
hufband  lecuresto  her  a  feparate 
allowance  by  deed,  and  this  be  ge- 
nerally known  in  the  place  where 
the  hufband  rcfides,  he  is  not  liable 
for  neceflaries  furnifhed  her,  even  in 
a  ftrange  place  where  the  circum- 
'ftances  of  the  reparation  are  wholly 

unknown  * — x99 

20.  But  if  the  hufband,  in  fuch  cafe, 
fails  to  pay  the  flipulatcd  allowance, 
he  is  liable  i— *99 

tu  Where  the  wife  elopes  from  her 
hufband,  and  lives  in  a  ftate  of  adul- 
tery, the  hufband  is  not  liable  for 
neceflaries,  though  fhc  be  defirous 
of  returning,  and  offcrsto  live  with 
her  hufband  1— a  1 1 

22.  But  where  a  hufband  leaves' his 
wife  in  poiTcffion  of  his  houfe,  in 
confequence  of  her  having  kept 
up  an  adulterous  intercourse  therein, 
lie  is  liable  for  neceflaries  afterwards 
furnifhed  tc- her  at  the  houfe,  even 
though  fhebc  then  living  in  a  flatc 
of  adultery     .  » — 213 

23.  Where  the  hufband  and  wife  are 
feparated  a  fnenfd  et  tboro,  the  huf- 
band is  not  liable  for  neceflaries 
furnifhed  the  wife  i — 2 14 

24.  So,  where  the  wife  is  in  gaol  un- 
der a  fentence,  for  a  crime  commit- 


ted by  her,  it  feemsdoubtTul  whethef 
or  no  the  hufband  is  liable  for  ne- 
ceflaries furnifhed  to  her  by  the 
gaoler  during  her  confinement 

i-214 

35.  If  a  man  and  woman  live  together, 
and  paf»  in  the  world  as  hufband 
and  wife,  the  man  w  liable  to  all 
contracts  entered  into  by  the  vco- 
man,in  the  fame  manner  as  he  would 
have  been  liable  if  they  had.  been 
actually  married  i— 214 

26.  In  what  cafes  the  hufband  and 
wife  may  fue  or  be  fucd  either  joint- 
ly or  feparately  i— 2 16,  217 


I. 

ILLEGAL  CONTRACTS.    * 

&* Contracts— Momey  Had  ak# 
Receive  d— Wag  ebl*. 

I .  All  contracts  which  have  for  their 
obje&  any  thing  that  is  repugnant 
to  jufttce,  or  againtr  tbe.geperal  po- 
licy of  the  common  law,  or  contrary 
to  the  provifions  of  any  ftatutc,  are 
void  i — 30 

'2,  What  contracts  are  void  by  com- 
mon law,  or  by  ftatute  i — 50  to  46 

3.  In  what  cafes  money  paid  upon 
illegal  contracts  may  be  recovered 
back  —  See  Money  Had  and  Re- 
ceived. 


IMPLIED    CONTRACTS,    OR 
PROMISES. 

1 .  Of  the  nature  of  implied  contracts 

«— 5 

2 .  Implied  contracts  are  founded  on 
fome  legal  liability  to  pay  a  debt, 
or  perform  a  duty  i — 5 

3.  In  wjbat  cafes  the  law  will  raife  au 
implied  promife  l~$*  6,  7. 

INFANTS. 

Set  Father  ahd  Son—  Necessa- 
ries. 

I.'  All  contracts  with  an  infant,  ex- 
cept for  neceflaries,  are  void  or 

i — 14S.  15a 
a.  There 


1      voidable 
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he  is  not  liable  for  cockades  order- 
ed for  the  foldiers  of  his  company 

1—155 

I4>  In  all  cafes  it  mn  (I  appear  that 
the  article?  furmfhed  to  an  infant 
are  fuitable  to  his  eftate  and  condi- 
tion in  life  i 15*6 

1 5. But  where  an  infant  is  living  with 
h»s  parent,  and  properly  maintained 
by  him,  he  is  not  liable  to  a  Granger, 
even  for  what  might  otherwife  be 
allowed  as  neceflaries  i— 156 

16.  So,  where  a  father,  living  in  the 
country,  fettles  his  fon  in  London, 
and  allows  him  a  fuitable  fura  for 
neceflaries,  which  is  regularly  ap« 

I  died  to  that  purpofe,  he  is  not 
.  iable  for  his  fon's  cloaths  furnimed 
by  a  ftranger  i —  1 66 


i*.  Therefore  if  an  infant  be  in  trade, 
and  contract  a  debt  in  buying 
goods,  kc.  for  his  trade,  it  is  not 
recoverable,  though  he  thereby 
gains  his  living  i—  1 48,  9 

3.  So,  where  an  infant  keeps  a  com- 
mon inn,  he  is  not  liable  to  an  action 
on  the  cafe  upon  the  cuftom  of 
inns  i — 150 

4*  So,  it  is  faid  he  is  not  liable  for 
repairing  houfes  belonging  to  him 

i— 149 

j«  So,  a  bill  of  exchange,  or  other 
written  contract  made  by  an  in- 
fant, except  for  neceflaries,  is  void 
able  by  him  i— 149,  150 

6.  But,  although  a  bill  be  drawn,  in- 
dorfed,  or  accepted  by  an  infant,  it 

*  will  nevertheless,  be  binding  upon 
all  the  other  parties  thereon,  who 
are  of  full  age  i— 150 

f .  If  an  infant  fubmit  a  matter  to  ar- 
bitration, and  an  award  be  made 
again  ft  him,  he  may  perform  or 
avojd  it  at  his  election  i  — 150 

8*  A  contract  made  with  an  infant 
cannot  be  converted  into  a  tort9  fo 
as  to  make  him  liable  in  that  form 
of  action  1— 150 

9.  But  he  is  liable  to  an  action  for 
money  embezzled  by  him  i — 15 1,2 

jo.  Infancy  is  zperfonal  privilege,  of 
wKich  none  but  the  infant  himfelf 
can  take  advantage :  therefore  a 
contract  made  by  an  adult  with  an 
infant,  may  be  enforced  by  the  lat- 
ter, againft  the  former  i— 1 52 ,  &c. 

ii— 410 

II.  If  an  infant  pay  money  loft  at 
play,  he  may  recover  it  back  by 
action  '  i — 154 

1 3,  But  where  an  infant  makes  a  contract 
for  neceflaries,  it  is  neither  void  nor 
voidable  :  as  if  he  contract  for  his 
necefiary  diet,  apparel,  warning, 
lodging,  education*  &c.    i — 154,; 

13.  So,  a  captain  in  the  army,  though 
under  age,  is  liable  for  a  livery  or- 
dered by  him  for  his  fervant,  it  be- 
fog fuitable  to  his  rank  in  life  \  but 


17.  If  an  infant  is  boarded  and  edu- 
cated by  a  fchoolrnafter,  he  is  liable 
for  the  fame;  urilefs  he  is  put  there 
by  his  paren  ts  or  guardians,  in  which 
cafe  they  alone  are  liable  i— -157,  8 

1 8.  An  infant  is  liable  for  a  fine  due 
on  his  admittance  to  a  copyhold 
cftate  1 — 158 

19.  So,  if  an  infant  enters  into  a 
fingle  bill,  bill  of  exchange,  promiC 
fory  or  other  note,  for  neceflaries 
furniftied  him,  he  fhall  be  bound  by 
fuch  obligation  i— -15^ 

20.  He  is  alfo  liable  f6r  money  ac- 
tually laid  out  in  the  purchase  of 
neceflaries  i — 15$ 

21.  So,  money  paid  for  an  Infant  to 
procure  his  liberation  from'an  arreft 
for  a  debt  contracted  for  neceflaries, 
is  recoverable  agaiaft  him     i— 159 

22.  But  if  an  infant  enter  into  a 
bond,  with  a  finally  conditioned, 
to  pay  for  neceflaries,  it  is  void 

i — 160 

23.  If  an  infant  and  a  perfon  of 
full  age  enter  into  contract,  this  is 
good  againft  the  adult,  though  void 
as  againft  the  infant,  anci'thc  adult 
alone  muft  be  fued        i—  1 60,  1 65 

Q^q  $  *4«  Money 
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34.  Money  lent  to  an  infant'  is  not. 
recoverable  again  A  him,  though  he 
actually  lays  it  out  for  ncccffarics 

i — 161 

35.  So,  an  ittftmul  compulaffent*  or  ac- 
count dated  for  nectfiancs,  lies  not 
againft.  an  infant  i—  i  6 1 

36.  In  an  ad  ion  brought  againft  an 
infant  in  England,  upon  a  contract 
made  with  him  abroad,  he  mull,  on 
the  trial,  prove  that  by  the  law  of 
that  country  he  would  not  be  liable 
thereon,  otherwife  he  will  be^  deem- 
ed liable  here  i — 161 

Zj.  If  an  infant,  after  be  come*  of 
ape,  ratifies  a  contract  made  by  him 
during  his  minority,  by  an  abiolute 
promife  to  pay,  be  is  liable  to  be 
lucd  thereon  i — 16%$  3 

48.  But  fuch  promife  mud  be  made 
voluntarily,  and '  with  knowledge 
that  the  paity  was  discharged  by 
reafon  of  his  nonage  1 — 164 

39.  So,  where  one  promife  to  pay  a 
debt  contracted  by  him  daring  his 
infancy,  when  he  is  able,  his  ability 
may  be  proved  by  his  often fible  ap- 
pearance and  circumitances,  as  they 
are  open  to  the  obfervation  of  the 
world  i— 164 

INFORMATION. 
See  Services  and  Works. 

INNKEEPER. 
See  BAtLUfcrT— Necessaries. 

INSIMUL  COMPUTASSENT.  - 
See  Account  St  at  to". 

INSURANCES. 

See  POLICIES  of  Insurance— 
LO&TtRtf  MoM^yHaD  AND 
RbCrlVcP      PafcldiUM8  0F  InSU- 

"      INTEREST. 

r.  An  exprefs  contract  or  promife  to 
pay  mured  i»  lav  tui,it  it  do  not  ex- 
ceed the  rate  allowed  by  ftatute ; 


and  it  may  be  recovered  by  a&ioai 
1     of  affumjfit  or  debt  i — 207 

2.  But  no  action  lies,  for  intereft  up- 
on an  unfiled  affumpfit  i — ;  07 

3.  Intcrelt, -however,  is  recoverable  in 
actions  of  affumpfit  for  money  lent  % 
money  paid  j  money  due  upon  bills 
of  exchange  and  promijTory  notes  ; 
and  on  other  contracts,  where  a 
fpecific  fum  is  to  be  paid  on  a  day 
certain.  But  it  is  not  allowed  in 
actions  upon  an  account  dated,  or 
for  goods  fold  and  delivered,  or 
work  and  labour,  unlefs  there  be 
a  fpecial  agreement,  or  a  particular 
cuftom  of  trade,  Sec.         i — 207,8 

INVENTION. 

1 .  If  a  perfon,  defxrous  of  being  ac- 
quainted with  the  particulars  of  a 
new  invention,  promifes,  in  con* 
fid  era  t  ion  of  being  informed  there-* 
of  by  the  inventor,  not  to  take  any 
advantage  of  fuch  communication* 
he  is  liable  to  be  fued  on  fuch  pro- 
mife, if  he  afterwards  takes  any  un- 
due advantage  thereof         i — 481 

L. 

LANDLORD  AND  TENANT* 
1.  1  he  mere  relation  of  landlord  and 
tenant  is  a  fufficient  confidcratioa 
to  raife  an  implied  promife,  on  the 
part  of  the  tenant,  to  ufe  and  ma- 
nage the  farm  in  an  hufband  like 
and  proper  manner  ii — 529 

a.  What  is  fufficient  proof  of  a  te- 
nant's not  ufing  a  [arm  in  a  huf- 
bandlike  manner,  according  to  the 
cuftom  of  the  country       "  —  529 

3.  A  tenant  from  year  to  year  is  only 
bound  to  fair  and  tenantable  re* 
pairs,  fo  as  to  prevent  wafte  or 
decay  of  the  premifes ;  he  .is  not 
bound  to  do'  fubitantial  and  lafting 
repairs  "—530 

4  If  in  an  action  upon  an  agreement 
that  -a  teuant  will  leave  the  pre- 
mifes in  as  good  condition  as  he 
iound  them,  it  is  proved  that  he 
iound  them  in  tenantable   repair, 

thia 
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this  is  fufficient  evidence 
fume  that  be  agreed  to  leave 
tenan table  repair 


to  pre-|2-  la  what  cafes  money  received  on 
them  in  J  hlegai  infurances  in  the  lottery  is 
ii — 530      recoverable  back.  See Mon eyHad 

AND  RfiafiiV£D. 


LANDS. 

See  Houses— Frauds,  Statvtb 
of—Landlord  and  Tenant — 
Money  Had  and  Received- 
Use  and  Occupation. 

LEGACY. 

See  Services  and  Works. 

x.  An  action  of  ajfumfcftt  will  lie 
againft  an  executor,  upon  an  emprefs 

♦  though  not  on  air  implied  promife 
to  pay  a  pecuniary  legacy    i — 549 

a.  So,  an  action  will  Ire  again  ft  an 
executor,  without  any  promife,  for 
the  legacy  of  a  fpecifick  chattel,  af- 
ter his  afient  to  the  bequcft  i — 552 

LETTERS. 
See  Stamps. 

LIEN. 

See  Carriers — Freight — Ow.v- 
ers  and  Masters  of  Ships- 
Principal,  Factor,  &  Agent. 


LIMIT  ATIONS,STATUTE  OF. 

t.  An  action  of  affumpfit  mud  be 
brought  within  fix  years  next  after 
the  caufe  of  it  has  accrued  ii— 57 1 

LIQUORS. 

I.  No  action  will  lie  for  liquors  fold 
for  lefa  than  zos.  at  one  time 

i— 46 

LOTTERY. 
See  Money  Had  and  Received. 

I .  All  contracts  and  agreements  for 
the  fale  of  any  tickets  or  (hares  in 
any  private  lottery,  or  chances  of 
tickets  in  any  public  lottery,  and 
all  infurances  of  numbers  therein, 
except  by  the  holders  of  tickets, 
are  void  *— 43 


M. 

MAINTENANCE  PF  SUITS. 

1.  In  what  cafes  the  maintenance  of 
fufcs  is  illegal,  or  not  i — 34 

MAIL  COACHES. 
See  Stage  Coaches. 

MARRIAGE. 
'See  Frauds,  Statute  op# 
1 .  A  promife  to  pay  money  in  con- 
fideration  of  marriage,  h  valid  ;  but 
fuch  promife  muft  be  in  writing 

{rJs 

ii— 415  to  418 

z*  So,  the  difcharge  of  a  promife  of 
marriage,  is  a  good  coniideration 
to  fupport  a  promife  i — 15 

3.  So,  an  action  lies  upon  mutual  pro* 
mifes  of  marriage        i  —  1  e 

ii — 408,  &c. 

4.  A  contract  which  totally  reftrains 
a  pcrfon  from  marrying,  or  which 
reltrains  a  man  from  marrying  any 
one  except  a  particular  woman,  is 
void  i — 33 

11—412 

5.  Marriage  brocage  contracts  are 
void  i — jj 

6.  In  an  action  for  breach  of  promife 
.of  marriage,  where  the  defence  is, 

that  the  plaintiff  was  a  woman  of 
bad  character,  hear  fay  evidence  of 
her  character  in  the  neighbourhood 
isadmifllble  ii — *\c 

MARRIED  WOMEN, 

See    Husband    and    Wife- 
Necessaries. 

1.  A  married  woman  cannot  contract, 
without  the  affent  of  her  huiband  ; 
and  therefore  all  contracts  made  by 
her,  without  fuch  aflcnt,  are  void 

i— 172 
Qjl  *  *.  So 


/ 


r 
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Sf  So,    a  pote  or  biH  indorfed  by 
a  married  woman  ia  void 

1—172.  185 

y  So,  the  executor  of  a  married  wo-  > 
man,  living  apart  from  her  hufband 
and  trading  as  a/emefokAs  not  liable 
to  be  fued  upon  contracts  made  by 
her  during  coverture  i — 173 

4.  A  married  woman  living  Apart 
from  her  hufband,aud  having  a  fepa- 
rate  maintenance,  fecured  to  her  by 
deed,  is  not  liable  to  be  fued  upon 
a  contract  made  by  her  during  the 
marriage  i  nor  is  her  fecond  huf 
band  liable  to  be  fued  upon  fuch  a 
contrad  a  —'174,  &c. 

5.  But  a  contract  made  by  a  married 
woman,  with  the  afient  of  her  huf- 
band, is  valid,  and  he  alone  is 
liable  to  be  fued  thereon      i — 17^ 

6*  Where  the  hufband  is  banrfhed,  or 
has  abjured  the  realm,  or  is  living 
in  exile,  the  law  confiden  him  as 
civilly  dead,  and  (he  may  fue  and  be 
fued  as  9  feme  file  i —  1 70 

7.  So,  where  the  hofband  reiides 
abroad,  without  any  rrobabilityof 
his  returning  to  this  country,  and 
the  wife  has  represented  herfelf  a* 
a  Angle  woman,  and  con  traded  as 
fuch,  flic  is  alfo  liable  to  be  fued  a? 
u  feme  file  i — 18c 

f.  But  a  mere  temporary  abfence  h 
not  fufficicnt  i — 1H3 

9.  A  feme  covert'  folc  trader,  in  the 
city  of  London*  may  contract,  and 
fue  and  be  fued  as  ifimefile  in  the 
city  courts,  but  not  in  the  fuperior 
courts  at  Wefimmj.er  i — 184 

pc.  A  married  woman  living  with  her 
hufband,  may  contract  for  ntccfTi. 
ties  furnimed   them   and  th*ir  fa 
mily,  and  the  hufband   alone    i> 
liable  i-i&Y 

1 1.  So,  where  the  hufband  leaves  hi?' 
wife,  or  refufes  to  permit  her  tr. 
live  with  him  ;  or  if  he  treat  her 
fo  ill  as  to  oblige  her  to  depart 
from  his  dwelling ;  in  eithtr  of 
ibefe  cafes  the  law  makes  the  huf- 
band liable  to  her  contracts  for  ne- 
cef&rics  i — 186 


12.  If  a  married  woman  elopes  from 

.  her  hufband,  and  afterwards  con* 

tracts  a  debt,  neither  roe  nor  her 

hufband  are  liable   -         *— !95»  6 

MASTER  AND  SERVANT. 

1.  The  mailer  is  liable  upon  all  con- 
tracts made  by  his  fervant,  with  hi* 
authority  i — 219 

2.  In  what  cafes  the  matter  is  liable  ' 
for    goeds  delivered  at  his  houfe 
upon  credit,  by  order  of  the  fer- 
vant  i — 2)910223 

3.  A  mafter  is  liable  upon  a  note  or 
bill  drawn  or  accepted  in  his  name, 
by  his  fervant,  if  he  has  before  paid 
notes  and  bills  drawn  or  accepted 
in  the  fame  manuer  *~*39 

4.  Put  where  a  ferrant,  having  da- 
maged his  matter's  carriage  through 
negligence,  took  it  to  a  coach- - 
maker,  who  had  never  been  em- 
ployed by  the  matter,-  to  be  re- 
paired ;  it  was  held  that  the  matter 
was  not  liable  i— 223 

5.  So,  a  matter  is  not  liable  where 
he  forbids  a  tradefman  to  deliver 
any  goods,  on  his  accaunt,  except  his 
fervant  pays  for  them  i — 223 

6.  A  mailer  ia  entitled  to  the  earn* 
iogs  or  wages  of  his  apprentice,  for 
fer vices  done  for  a  ftranger 

7.  But  if  an  hired  fervant,  not  an  ap- 
prentice, Itave  his  matter's  fervice, 
it  is  not  determined  whether  the 
mailer  can  fue  for  the  wages  earned 
by  his  fervant,  in  the  employ  of 
another  matter  1—3 t £ 

8.  A  matter  may  fupport  an  action 
of  affumffu  again  ft  his  fervant,  for 
neglect  of  duty  i — 2*6,  7 

9.  A  fervant  may  maintain  an  action 
of  affumjrfrt  for  wages  due  to  him 
from  his  matter  i — 227 

io.  Where  a  perfon  is  hired  as  an  af- 
fiftant,  or  deputy,  to  perform  the 
duties  of  a  particular  office,  at  a 
certain  yearly  salary;  and  the  prin- 
cipal is  afterwards  appointed  to 
another  office,  and  employs  the 

fame 
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,  fame  perfon  to  tranfad  the  bullae's 

*  of  both  offices,  fuch  aflUlant  is  not 
entitled  to  any  increafc  of  falary, 

without  an  exprefs  agreement  or 
promife  of  the  principal  to  pay  an 
additional  ftipend  X — 227,8 

It.  If  a  flave  comes  over  to  England^ 
and  continues  in  the  fcrvicc  of  his 

•  matter,  he  is  not  entitled  to  any 
wages,  without  a  particular  agree- 
ment between  him  and  hi*  matter* 

i— 228 

I  a.  A  contract  to  pay  a  certain  fum 
per  annum,  in  confederation  of  fer-l 
▼tees  to  be  performed,  is  an  entire 
con  trad  for  a  year,  a,  d  without  a 
full  year's  fervice  the  party  is  not 
entitled  to  any  part  of  his  falary 

i — 229 

13.  But  with  regard  to  the  common 
.    cafe  of  an,hired  feTvant,  the  cudotn 

it  to  pay  the  fervant  for  the  time 
heferves,  without  regard  to  a  year's 
fcrvicc  i — 229 

14.  So,  if  a  mailer  turns  away  his 
fervant,  without  any  previous  warn 


4.  Where  a  (hip  is  taken- by  the  ene- 
my,  and  proceedings  are  in  flit  u ted 
in  the  admiralty,  the  mailer  is  not 
entitle  i,  pending  the  futt  in  the  ad- 
miralty, to  paflage  money  pro  rati 
tiintrhy  for  carrying  paffengers  and 
their  luggage  4—364 

MISTAKE. 
See  Money  Had  and  Received. 

MONEY  HAD  &  RECEIVED* 

Sfe  Assignees  or  a  Bankrvft— 
£i&cuToas'  and  Administra* 
tors^—^Infants —  Partners— 
Trustees. 

1.  Of  the  general  nature  and  benefit 
of  this  form  of  action ;  when  it  lies, 
fend  what  fum  is  recoverable  there- 
in ii— 3. ff.-i/.  5 •*  53-  12». 

2.  If  a  man  receive  money  which 
ought  to  be  paid  over  to  a  third 
perfon,  or  applied  to  a  particular 
purpofe,  but  which  is  omitted  to  be 
done,  this  form  of  *£tion  lies  t» 
recover  it  back  ii-— 5 


ing,  (excepe  for  grofo  mifconduft,)   -    So>  wherc  jf.t  being  indebted  to 
-  the  fervant  is  entitled  to  a  month  s       B  c  B>%  {tmnt  an  onicr  up- 

wages  *— 4*9  .*.«#■.. 

15.  A  mafler  is  not  legally  bound 
-    by  law  to  provide  medicines,  or 

medical  attendance  for  his  fervant 


who  happens  to  fall  lick,  ot  meets 
with  an  accident,  whilft  in  his  fer- 
vice i— 230  to  233 
j6.  If  a  fervant  receives  bills  in  pay- 
ment of  a  debt  due  to  his  mailer, 
inftead  of  ca(h,  and  the  mailer  does 
not  affent  to  k,  tow  is  not  a  valid 
jpayment  i — 244 

MASTERS  OF  SHIPS. 

Sex  ^Frbijjht — Demurrage — 
Owners — Sbamens'  Wages. 

*•  In  general  the  tosafter  is  liable  for 
*    repairs  done  to  his  Ihip        i — 331 

2.  He  is  alfe  liable  for  neccflaries  fup- 
ptied  his  (hip  by  his  order    i—  33a 

3.  Bat  wherever  it  appears  that  the 
credit  waa  given  folely  to  the 
tuner,  the  m*/l*r  is  not  liable 


on  his  banker  for  the  amount  of  the 
debt,  the  banker  paid  the  fervant 
by  a  note  upon  £.4  who,  on  the 
following  morning,  flopped  pay- 
ment ;  it  was  held  that  B.  might 
recover  the  amount  of  the  note 
from  the  banker  in  this  form  of 
adion  %  ii— 6 

4.  So,  where  B.  requefted  £.  to  ad- 
vance him  money,  and.,  by  way  of 
fecarity,  gave  him  an  order  upon 
A*    (who  was    B.'%  debtor)    re- 
quiring him  to  pay  C  what  mould 
appear  to  be  really  due  to  B.9  and 
which  orders/,  accepted,  and  on  the 
credit  of  which  £.  advanced  B.  mo- 
ney to  the  amount  of  the  fum  due 
to  him  from.//.;  and  2?.  afterwards 
becomes  bankrupt,  it   was    held, 
that  C  might  fue  A.  in  this  form 
of  a&ion  for  the  amount  of  the  fun* 
really  due  from  him  to  B.     ii — 7 

5.  So,  the  affignee  of  a  rcfponcUmtla 
bond    may  recover    againil   the 
1—3  34]     obligor,  who,  by  an  indorfement 
J  thereof, 
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thereon,  has  engaged  to  pay  the 
fame  to  any  aflignee  ii— 10 

6.  But  where  A.%  to  whom  wages  were 
due  from  the  Eajl  ImUa  Company, 
ordered/?,  to  receive  them, and  pay 
them  over  to  C.»  to  whom  he  was 
indebted:  it  was  held,  that C.  could 
not  Tecover  the  fame  againft  B. 
in  this  form  of  adion  ii— 12 

7.  An  aaion  of  indebitatus  ajamtfit, 
for  money  had  and  received,  lies  by 
the  bond  fide  bearer  of  a  loft  note, 
againft  the  maker  "—  >* 

%  So,  where  a  forged  note  has  been 
given,  in  part  payment  of  a  pro- 
jniffory  note,  the  amount  thereof 
may  be  recovered  in  this  form  of 
sdion  from  the  perfon  by  whom  it 
wa»  fo  paid  2—*  3 

*  So,  a  bond  fide  indorfec  of  a  bill, 
made  payable  to  a  fiaitious  payee, 
may  recover  the  amount  thereof  in 
this  form  of  aaion,  againft  the  ac- 
ceptor or  drawer  ii— 14 

Jo.  So,  where  the  indorfee  «f  a  bill 
of  exchange  received  a  navy-bill, 
by  way  of  further  fecurity,  till  the 
bill  of  exchange  was  accepted, 
which  hedepofitedwith  the  drawee, 
who  received  the  amount  thereof ; 
it  was  held  that  the  indorfee  might 
recover  it  over  againft  tht  drawee, 
in  this  form  of  aaion  u—  1 5 

ti.  A.%  the  drawer  of  a  bill,  lent  it  to 
B.f  who  indorfed  it  to  C.%  by  whom 
it  was  indorfed  over  to  D .;  A.  af- 
terwards received  the  amount  of  the 
bill  from  £.,and  paid  it  over  to  C, 
to  take  up  the  bill :  but  before 
this  was  done,  C  informed  A*  that 
the  acceptor  had  become  infolvent, 
and  that  the  holder  had  negleaed 
to  prcfent  the  bill,  &c  >  upon 
which  A.  ordered  C.  not  to  pay  it : 
he,  however,  afterwards  pud  the 
amount  of  the  bill  to  the  holder, 
and  it  was  determined  that  A 
might  recover  back  from  C.  the 
money  fo  depofited  with  him  in 
this  general  form  of  aaion    ii— 15  * 

12.  A  mere  promife  by  a  debtor  to 
his  creditor,  that  if  he  would  draw 
a  bill  upon  him  for  the  amount  of 


his  demand,  he  would  pay  it,  doe» 
not  amount  to  an  acceptance  of 
the  bill  when  drawn,  nor  will  it 
entitle  the  indorfee,,  though  for  a 
valuable  confidcration,  to  recover 
againft  the  debtor  the  amount  of 
the  bill,  upon  a  count  for  money 
had  and  received  ii— 16 

1 3.  So,  where  the  drawee  of  a  bill  of 
exchange,  upon  its  being  prefented 
to  him  by  the  indorfee,  accepted 
the  bill,  and  faid  that  he  ezpeaed  a 
remittance  from  the  drawer  in  a 
few  days,  and  that  as  he  had  a  bffl 
of  the  drawer  in  his.  bands,  which 
would  be  paid,  he  would  take  aft 
rifle ;  the  indorfee  cannpt  recover 
againft  the  acceptor,  upon  a  count 
for  money  had  and  received,  after 
having  failed  to  eftablifti  a  count 
upon  the  bill  ii — «7 

• 

14.  If  a  pcrfon  receives  goods,  &c. 
belonging  to  another,  and  convert* 
them  into  money,  it  maybe  re- 
covered by  aaion  of  indebitatus  of- 

jumffit,  for  money  had  and  received* 
to  recover  the  money  fo  railed :  as 
where  A.  got  poffciuon  of  a  maf- 
querade  ticket,  which  had  been 
delivered  by  C.  to  B. ;  and  C.  af- 
terwards demanded  the  money  of 
B.9  who  referred  him  to  A.f  who 
refufed  to  pay  it ;  whereupon  B. 
pid  the  amount  of  the  ticket,  and 
brought  this  form  of  aaion  againft. 
An  and  recovered  ii — i* 

15^  So,  where  the  captain  of  a  troop 
had  received  a  certain  number  of 
horfes,  on  account  of  certain 
troopers  of  his  regiment  who  had 
prcvioufly  loft  their  ^  horfes  which 
they  had  brought  into  the  regi- 
ment ;  but  before  the  horfes  were 
dillributed,  the  plaintiff  was  broke* 
and  fo  was  never  remounted;  it  waa 
decided  that  the  plaintiff  was  en-- 
titled  to  recover  the  value  of  the 
horfc  againft  the  captain  in  thi«: 
form  of  aaion  .  a— *Q 

16.  But  this  aaion  doet  not  Ke  for 
bank  or  other  public  ftock,  unlefi 
it  be  aaually  converted  into  mo- 
ney "— *<> 
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I7.  So,  where  goods  are  diftrained 
lor  rent  in  arrear,  but  the  landlord 
delivers  them  back  to  the  tenant, 
on  his  undertaking  to  pay  the 
arrears  of  rent,  the  landlord  cannot 
recover  the  arrears  in  this  form  of 
action ;  the  goods  not  having  been 
fold  and  turned  into  money  ii — ji 

2*  Or 'Mo met  Had  and  Receiv- 
ed,  BY  AND  FROM  AGENTS,  &C 

amd  also  by  a  receiver  gl- 
heral  op  a  County* 

1*  If  money  be  received  by  an  agent 
for  the  ufe  of  his  principal,  and  he 
refufes  to  pay  it  over,  he  is  liable 
to  an  action  of  indebitatus  ajfumfjti 
for  money  had  and  received,  at  the 
f uit  of  his  principal  i — 2  6  j 

ii— 22 

«•  So,  a  book  keeper  in  Smithfield 
market,  receiving  money  for  beads 
fold  there,  is  liable  to  pay  fuch 
.money  to  the  owner  of  the  bcafts, 
and  cannot  apply  it  in  payment  of 
a  debt  due  to  him  from  the  fales 
man  ii— 22 

3*  So,  this  form  of  action  lies .  by  a 
leflce  of  land  again  ft  the  receiver- 
general  of  the  land-tax,  of  the 
county  in  which  it  is  fituate,  to  re 
cover  a  fum  of  money,  aflcfTed  by  a 
jury,  as  a  com  pen  fat  ion  for  the  ufe 
of  the  land,  which  had  been  taken 
for  the  public  fervice  under  the 
ftatute  43  Geo.  3.  c.  55.         ii— 23 

4.  So,  this  form  of  action  lies  by  the 
purchafer  again  ft  an  auctioneer,  to 
recover  back  a  depofit  upon  a  fale 
of  lands  to  which  no  valid  title 
can  be  made  ii — 24 

jf.  So,  if  an  agent,  either  wrongfully 
or  by  miftake,  pays  the  money  of 
his  principal,  it  may  be  recovered 
.back  in  this  form  of  action 

ii— 24 

3.    Or  Money    Received    by    a 
,  Stake-hold**. 

•  l.    If  money    be   dejoilted    in   the 

hands   of  a  flake-holder,  lor   the 

j      purpofe  of  being  paid  over  to  the 


% 
1 


winner,  on  the  event  of  a  legal  wa- 
ger, the  winner  may  recover  it  of 
the  ftakeholder,  by  action  of  ind*~ 
bitatus  affumpftU  for  fo  much  money 
had  and  received  ii— 24 

4.  Of  Money  Had  and  Recsive» 

by  Revenue  Orricias. 

1.  If  duties  be  paid  to  a  revenue  of- 
ficer by  mlllake,  and  he  pays  them 
over  to.  his  fupeiior  officer  before 
he  has  notice  of  the  miilake,  no 
action  lies-  agai&ft  him  for  the  re- 
covery thereof  .."—*$ 

2.  But  this  form  of  action  liesagainft 
a  cuftom-houfe  officer,  to  recover 
back  money  paid  to  him  in  refpedk 
of  a  certain  duty  which  was  not 
legally  impofed,  and  which  he  had 
not  paid  over  to  bis  fuperior 

ii— 26,  7 

3.  So,  if  a  revenue  officer  fence  goods 
as  forfeited,  which  are  not  liable  to 
feizure,  and  take  money  of  the; 
owner  to  releafe  them,  the  latter 
may  recover  back  the  money  in 
this  form  of  action  ii  —28,  9 

5.  Or  Money  Had  and  RiCEiria 
by  Shhriffs,  Gaoli&s,  &c 

1.  If  a  fhcriff  levies  money  upon  a 
Jieri  facias,   the  plaintiff  may   re- 
cover it  by  action  of  indebitatus  af- 

fumfifit,  for  fo  much  money  had  and 
received  ii — 30 

2.  So,  this  form  of  action  liesagainft 
the  fheriff,  to  recover  back  money 
paid  by  a  defendant  to  the  fherirPa 
officer,  under  an  arreft  upon  mefne 
procefs  ;  the  officer  having  under- 
taken to  return  it  on  the  defend- 
ant's putting  in  and  perfecting  bail 
above,  which  he  had  done     h— 30 

3 .  So,  where  a  fherifPs  officer,  being 
in  pofieffion  of  a  tenant's  goods, 
under- an  outlawry,  was  employed 
by  the  landlord  to  diftrain  on  the 
fame  goods  for  the  arrears  of  rent ; 
the  officer  accordingly  diftrained, 
and  fold  the  goods  ;  but  afterwards 
the  outlawry  was  reverfed :  the  of- 
ficer was  held  liable  to  the  landlord 

in 
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in  this    form    of  a£fctoa   for  the 
amount  of  the  arrears  "—3 ' 

4.  If  a  gaoler  takes  from  a  prifoner, 
for  lodging*  &c.  higher  rates  than 
th*ife  which  have  been  fettled  by 
magiftratcs  of  the  county,  he  is 
liable  for  the  overplus  in  this  form 
ofaOioa  "—33 

6.  Or  Money  Paid  by  Mistak*. 

I.  If  one  perfon  pays  money  to  an- 
other,  under  a  miftake  either  of 
fa£t  or  of  law,  an  action  of  indebita- 
tus *JfumpJ\t  lies  to  recover  it  back 

•K— ss 

7.  So,  if  two  men  reckon  together, 
and  one  overpays  the  other ;  this 
form  of  a&ion  lies  to  recover  back 
the  money  fo  overpaid  "—35 

3.  But  if  money  be  paid  upon  a 
forged  bill  of  exchange,  to  a  bond 

fide  bolder,  who  has  given  value  for 
it,  the  money  cannot  be  recovered 
back  »-35 

4.  If,  however,  a  bill  »  reft  rained  by 
a  fpecial  mdoifcment,  and  after- 

•  wards  an  imperfect  forged  indorse- 
ment is  made  upon  it,  and  B.  dif- 

.  counts  k  bvtdjulc ;  and  when  it  be* 
comes  due,  he  receives  the  money 
from  a  friend  of  the  drawer,  who 
took  up  the  bill  for  his  honor ;  the 
drawer  mar  recover  it  back  from 
U  in  this  form  of  action,  it  having 
been  paid  to  him  by  miftake  ii  -  37 

5.  But  where  money  is  paid  by  one 
with  full  knowledge  (or  means  of 
fuch  knowledge  in  his  power,)  of 
all  the  circumllances,  he  cannot  re- 
cover it  back  on  the  ground  of  his 
having  paid  it  under  an  ignorance 
of  the  law  i  -  40 

6.  So,  where  J.  having  obtained  a 
patent  for  an  invention,  agreed  to 
let  B.  ure  it,  upon  payment  of  a 
certain  annual  fum,  which  was  re 
gularly  paid  for  feveral  years ;  but 
it  was  afterwards  discovered  that 
J.  was  not  the  original  inventor, 
and  that  the  invention  was  in  pub- 
»•— *-  Ktfore  he  obtained  his  pa- 

t&ion  lies  to    recover 


back  the  money  fo  paid,  B.  having 
had i he  ufe  of  the  invention  ii— 41 

7.  Of  Voluntary  Payments. 

1.  With  refpc&  to  voluntary  pay- 
ments, the  rule  is,  that  if  a  man 
has  actually  paid  what  the  law 
could  not  have  compelled  him  to 
pay,  but  what  in  equity  and  con- 
fcience  he  ought,  he  cannot  recover 
ft  back.  But  where  money  is  paid 
under  a  miftake,  and  which  there 
is  no  ground  to  claim  in  conference* 
the  party  may  recover  it  hack 
again  in  this  form  of  aftion    ii— 41 

2.  But  money  paid  by  a  reader  to  a 
workman,  on  account  of  certain 
engines,  which  the  latter  was  fa 
long  in  completing  that  the  matter 
wholly  loll  the  fale  of  them,  cannot 
be  recovered  back,  the  money  hav- 
ing been  paid  voluntarily      ii  — 41 

3.  So,  where  a  tenant,  under  a  threat 
of  a  diflrefs,  pays  a  greater  rent  to 
his  landlord  than  was  agreed  for, 
he  cannot  recover  it  back,  fuch 
payment  being  considered  volun- 
tary 


8.    Or    Money    Received    by 
D  £  C  k  it,  or  Maid  Jide. 

1.  If  money  be  received  by  deceit,  of 
mala  Jtde,  k  may  be  recovered 
back  by  a&ion  of  indebitatus  mf- 
fumgfit  for  money  had  and  received  : 
as  where  a  man  having  a  wife, 
marries  another  woman,  and  re* 
ceives  the  rents  of  her  eftates,  he 
is  liable  to  this  .form  of  a&ion,  at 
the  fuit  of  the  woman  ii — 43 

2.  So,  where  a  woman  was  nurfe  ta 
a  man  during  his  illnefs,  hot  after 
his  death,  took  away  the  money 
which  he  had  about  him ;  this  form 
pf  action  will  lie  to  recover  it  back 

2 -43 

3.  So,  where  a  fbn  orfervaot  wrong- 
fully gives  away  his  father  or  mat- 
ter's- money,  it  may  be  recovered 
from  ttxe  donee  in  this  form  of 
aft  ion  ii— 44 

4*  So, 
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So,  where  A.  took  out  adminiftra* 
tion  to  a  perfon  fuppofed  to  have 
died  intcftate,  and  appointed  j.  S. 
his  attorney,  who  received  the  mo- 
ney due  to  the  eftate,  and  paid  it 
over  to  A. ;  afterwards  a  will  ap. 
pearcd,  and  it  was  held  that  J.  S. 
was  liable  to  -the  executor  for  the 
money  received  ;  he  having  received 
it  under  a  void  authority       ii— jo 

But,  if  a  debtor  pays  money  to  a 
perfon  who  has  obtained  a  probate 
of  a  forged  will,  he  is  not  liable  to 
repay  the  debt,  fuch  payment  be- 
ing made  under  the  authority  of  a 
court,  having  competent  jurifdtc- 
tioji ;  but  if  the  fuppofed  teftator 
bex  living,  at  the  time  of  granting 
the  probate,  the  debtor  is  liable  to 
repay  the  money  ;  for  in  fuch  cafe 
the  authority  is  void  ii e  g 

So,  where  a  creditor  pays  money 
to  the  attorney  of  a  perfon  who  had 
forged  a  power  of  attorney,  in  the 
name  of  the  creditor,  if.  h  no  dif- 
chargc,  but  he  is  liable  to  the  cre- 
ditor ;  and  the  attorney  is  anfwer- 
able  to  the  debtor,  though  he  may 
have  paid  the  money  over  to  the 
perfon  who  employed  him      ii— 5 1 

If  money  be  paid  for  the  rcleafe 
of  cattle  wrongfully  diftrained  da- 
mage  feazant,  this  form  of  a&ioa 
does  not  lie  to  recover  back  the 
money  fo  paid  ;  it  mutt  be  either 
replevin  or  trefpaft       7        #_ j  t 


4*  So,  this  form  of  action  lies  to  re- 
cover back  money  paid  under  a 
falfe  reprefentation  to  procure  an- 
other a  place,  Ice.  "-"83, 

9.  Or  Money  Had  &  Received, 
Under  Legal  Process. 

f.  Money  paid  under  the  compulfion 
of  legal  procefs,  cannot  be  recover- 
ed back,  though  it  mould  after- 
wards be  discovered  not  to  have 
been  dee  ii—  44.  to  46 

*.  It  has,  however,  been  determined, 
that  where  money  was  recicved  upon 
a  judgment  of  a  court  of  confeience, 
in  confequence  of  a  material  part  of 
the  defendant's  cafe  having  been 
r? jeclcd,  which  could  not  be  gone 
into  in  that  court,  though  from 
which  it  plainly  appeared  that  the 
plaintiff  ought  not,  in  confeience 
and  equity,  to  have  recovered,  the 
judgment  is  not  conclusive,  and 
the  party  paying  the  money  under 
it  may  recover  it  back  ii— 46 

3.  Where  an  action  is  brought  and 
money  is  paid  under  a  compromise, 
and  pot  in  confequence  of  a  judg- 
ment of  a  court;  but  it  is  afterwards 
difcoycred  that  the  money  was  paid 
by  miitake  or  deceit,  it  may  be  re- 
covered back  i — 49 

to.  Of  Money  Had  and  Re- 
ceived UNDta  a  Void  Autho- 
rity,   whether  Judicial   oa 

OTHERWISE. 

J .  When  money  is  paid  under  a  void 
authority,  an  action  of  indebitatus 
ajfumpfit  for  money  had  and  re- 
ceived, lies  to  recover  it  back  ;  as 
if  money  be  paid  under  an  order 
of  commiffioners,  who  have  no 
competent  authority  to  make  fuch 
an  order,  it  may  be  recovered  back 
agaiuft  the  perfon  to  whom  it  was 
paid  ii— 49,  50 

2«  So,  if  money  be  levied  by  an  over- 
feer  of  the  poor,  under  a  conviction 
which  is  afterwards  quafhed,  it 
may  be  recovered  back  by  the 
party  in  this  form  of  aftiga  ii— 50 


6. 


11 


1. 


.  Of  Money  Deposited  upok  a 
Contract  for  the  Sale  or 
Lands,    Houses,    &c.     which 

HAS    ISBN     EITHER    RESCINDED 
OR  NOT  PERFORMED,   &C. 

If,  upon  a  contract  for  the  fade  of 
lands,  houfes,  fcc.thc  vendee  makes 
a  depofit  of  the  whole  or  part  of 
the  purchafc-money  with  the  ven- 
dor, or  his  agent, or  auctioneer,  and 
the  vendor's  title  happens  to  be 
defective,  or  if  the  premifes  vary 
from  the  description  contained  in 
the  particulars  of  falc,  the  vendee 
may  refufe  to  complete  the  pur- 
chafe,  aid  he  may  recover  back 

his 


recover  Hack  his  depofit   hi  tWa 
form  of  acliou  ii — 58  to  61 

7.  Eut  if  the  vendor  can  make  a  yood 
legal  title  to  the  premifes  fold,  it  ia 
a  fufficient  anfwer  in  a  court  of  law, 
though  he  may  not  hate  an  equit- 
able title  K—  61,  % 

8-  Sof  the  vendee  muft  prove  the  title 
to  be  really  defr&ive  ;  it  will  not  be 
fufficient  to  (how  that  it  haa  been 
deemed  fo  by  conveyancers  vtho 
were  employed  to  advife  upon  it 

ii« 
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hw  deuofit,  by  aftion  of  indebitatus 

mjfum&fo  for  money  had   and  re 

ceived  »— 5* 

%,  But  if  the  vendee  has  been  put  to 

any  expeace,  and  has  incurred  any 

particular  damage,  he  mud  declare 

fpecialry  upon  the  contraft  ii  -  5  ? 
*.  Where  a  purchafe  is  made  which 

confifts  of  feveral  lots  of  houfes,  if 

from  the  nature  of  the  contraft  it 

fce  entiret  the  vendor  mud  make  a 

complete  title  to  the  whole,  other- 
wife  the  vcudee  may  refcind  the 

contra^,  and  rccaver  back  his  de- 

pofjt  a~SJ 

4.  If,  however,  the  contraft  be  not  en- 
tire, but  capable  of  being  fcparated 
or  divided ;  as  if  a  purchafe  is  made 
for  two  pieces  of  lands,  at  two  dif- 
tinft  fuma,  and  the  title  be  defec- 
tive as  to  one  of  them  only,  the  ven- 
dee may  complete  the  purchafe  at 
to  one,  and  recover  back  his  depo- 
fit  money  for  the  other         "—55 

5.  But  a  contra^  cannot  be  refcinded 
by  one  of  the  contraaing  parties 
for  default  of  the  other,  unlefs 
both  of  them  can  be  put  in/a- 
tu  quo,  as  before  the  contract :  thus 
if  an  agreement  be  to  pay  10/.  up- 
on having  a  leafe  executed  within 
m  given  time,  and  the  premifes 
alfo  put  in  repair  by  the  leffor  ;  the 
leffee,  on  the  the  faith  of  thcleffor's 
performing  his  part  of  the  agree- 
ment, paid  him  the  10/.,  and  took 
immediate  poffeffioft  $  but  the  leffor 
refufed  to  execute  the  leafe,  or  re- 
pair the  premifes^nd  the  leffce  con- 
tinued in  poffeffion  beyond  the  pe- 
riod agreed  upon  for  executing  the 
leafe,  &c.  ;  fuch  an  agreement  can- 
not  be  refcinded,  and  the  confide- 
ration  money  recovered  back 

ii— 56.  7 

6.  Where  money  is  paid  by  way  of  de- 
pofit  upon  a  contract  for  the  fale  of 
feafehold  premifes,  and  it  appear  ei- 
ther that  the  vendor  has  a  lets  term  of 
years  to  come  than  what  is  mentioned 
in  the  agreement,  or  his  title  be  other- 
wife  defective,  the  purchafcr  may 
eonfidcr  the  contract  at  an  end,  and 


9.  A  perfonal  reprcfentative  having 
found  among  the  papers  of  his  te£» 
tator,  a  mortgage  deed,  afiignedtt 
for  the  mortgage  money  ;  fix  years 
after  this  it  was  difcovcred  to  be  a 
forgery , which  was  wholly  unknown 
to  the  executor ;  it  was  held  that  he 
was  not  liaMe  to  refund  the^  pur- 
chafe money  " — 6*3 

10.  But  where  a  perfon  fuppofing 
himfelf  the  legal  reprefentativc  of  a 
lcffec  for  years,  fold  the  term,  and 
delivered  the  leafe,  but  without 
any  affignment  or  formal  convey- 
ance, faying  the  premifes  were  his, 
and  if  any  thing  happened  he  would 
fee  the  vendee  righted  ;  the  right- 
ful adminiilrator  afterwards  appear* 
ed,  and  oufted  the  purchafer;  it 
was  determined,  that  the  purchafer 
might  recover  back  his  purchafe 
money  in  this  form  of  a&ion 

11-63.  4 

ii.  So,  if  an  under-tenant  fell  fixtures 
as  his  own,  which  afterwards  turn 
out  to  belong  to  the  leffor,  and 
form  part  of  the  items  contained 
in  the  fchedule,  he  is  liable  in  thia 
form  of  a&ion  for  the  money  paid, 
although  he  was  wholly  ignorant 
of  this  circumttance,and  had  actual- 
ly paid  for  them  himfelf  when  he 
took  the  houfc  of  the  leffce  ii — 65 

12.  Where  an  cftatc  is  fold  by  auction 
under  printed  conditions,  no  verbal 
declarations  of  the  auctioneer,  at  the 
time  of  the  fale,  can  be  admitted  as 
evidence  to  contradict  the  printed 
conditions  ii— "65 
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f  real  citate  for  the  due  payment  #f 
the  annuity,  but  the  grantor  it 
unable  to  effectuate  his  intention, 
and  the  annuity  is  ip  arrear  ;  the 
consideration  money  may  be  reco- 
vered back  in  this  form  of  action, 
though  the  annuity  has  not  been  fet 
aiidc  by  the  court  ii  —  7*. 

7.  In  an  action  for  the  consideration 
I  money  of  an  annuity,  the  grantor 
may  fet -off  the  payments  made  in 
refpect  of  the  annuity,  though  they 
may  have  been  made  for  more  than  ' 
fix  years,  unlefs  the  plaintiff  reply 
the  ftatutc  of  limitations  ii — 73,  4 


ft.  Of  Money  Paid  oh  thi  Pvr- 

.      CHASE,    &C.  OF  ANNUITIES. 

|.  Where  the  vendor  of  an  annuity 
engages  that  a  good  title  fliall  be 

„  made  to  the  vendee  on  a  particular 
day,  he  mu ft  be  prepared  to  pro- 

.  ducehis  title  deeds- on  that  day, 
or  the  vendee  1s  entitled  to  re* 
fcind  the  contract,  and  recover  back 
his  depofit  money  in  an  action  of 
indebitatus  qffumjftt  for  money  had 
and  received  ii  —  66 

2.  So,  where  the  consideration  of  an 
annuity  confifte  paitly  of  money  ac- 
tually paid,  and  partly  of  a  prece- 
dent debt  for  goods  bondfde  fold  to 
the  grantor ;  and  the  annuity  is  ftt 
aiidc  by  the  court,  at  the  inftance  of 
tfic  grantor,  for  fome  mi  (lake  in  not 
complying  with  the  requifites  of 
the  flat.  17  Geo.  3.  c.  26.,  and  not 
.  on  account  of  any  fraud  in  the  trans- 
action, the  grantee  may  recover 
back  the  coniideration  in  this  form 
of  action  ii— 67 

£.  But  a  perfon  who  has  only  lent  his 
name  as  a  furety  for  the  due  pay- 
ment of  an  annuity ,  and  has  not  re- 
ceived part  of  the  coniideration  mo- 
ney, he  is  not  liable  for  any  part 
thereof,  though  the  annuity  be  fet 
afide  ii— -69 

4.  Where  a  bond  and  warrant  of  at- 
torney form  part  of  the  fecuricieS, 
and  the  warrant  of  attorney  only  is 
fet  aiide,  the  grantee  may  recover 
back  the  coniideration  money  in  this 
form  of  action,  not  with  (landing  the 
bond  remains  uncancelled  ii— 69,70 

5.  If  an  annuity  be  void  for  a  defec- 
tive memorial,  no  action  will  lie  to 
recover  back  the  coniideration  mo- 
ney, unlefs  the  annuity  has  been  fet 
afide  by  the  court,  or  by  mutual 
agreement  of  the  parties  ;  or  the 
grantor  has  refufed  to  re-execute 
-valid  fecarities,  or  to  pay  the  an- 
nuity    .  ii— 71  to  73 

6.  But  where  the  grantor  of  an  an- 
nuity depofited  certain  deeds  with 
the  grantee  intending  to  charge  his 


13*  Of  Monet  Had  and  Receiv- 
ed upon  other  Contracts, 
which  have  been  either  re- 
scinded, or  not  perform  kd. 

I.  An  action  of  indebitatus  qflumjfit 
.  lies  to  recover  back  money  paid  up- 
on a  contract,  which  has  been 
either  refcinded,  or  put  an  end  to; 
as  where,  by  the  terms  of  the  con- 
tract it  is  left  in  the  power  of  one 
of  the  contracting  parties  to  re  fcind 
it,  and  he  does  fo;  or  where  both 
parties  mutually  affent  to  its  being 
refcinded.  But  if  it  continue  open 
the  plaintiff  cannot  declare  in  this 
general  form  of  action,  but  muft 
declare  fbecially  upon  the  contract 

2.  Thus  where  a  perfon  buys  a  horfo 
or  chaifc,  and  pays  the  purchafe 
money  on  condition  that  if  upon 
trial  they  be  not  approved  the  feller 
.will  take  them  back ;  if  the  horfe  or 
chaife  be  not  approved  of,  and  they 
are  returned  to  the  feller,  he  may 
recover  back  the  confideration  mo- 
ney in  this  form  of  action  ii — 75,  Sec 

3,  But  where  a  perfon  bought  a  pair 
of  coach-horfe«r  and  paid  the  pur- 
chafe money  on  condition  that  the 
feller  would  take  them  back  if  they 
fhould  be  difapproved  of  within,  a 
mouth ;  the  plaintiff  did  return 
thetn  within  a  month,  but  took 
another  pair  without  making  any 
new  agreement ;  thefe  he  alfo  ran 
turned  within  a  month;  and  took  u 

\V\ik 
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third  pair  which  he  difapproved  of, 
and  offered  to  return  there  within 
a  month,  but  the  defendant  refuted 
to  take  tli em  back  ;  it  was  held 
that  the  con  trad  continued  open, 
and  the  plaintiff's  only  remedy  was 
by  fpecial  cjfumgjit  upon  the  war- 
ranty ii— 76 

4.  So,where  a  perfon  gave  a  horfe  of 
his  own  and  twenty  guineas  for  the 
horfe  of  another,  which  was  war- 
ranted found,  but  which  proved 
to  be  unfound  ;  and  the  buyer  ten- 
dered him  to  the  feller,  whorefufed 
to  take  him  back,  it  was  held  that 
neither  Indebitatus  ajfumbfit  or  trover 
would  lie,  but  only  a  fpecial  action 
on  the  warranty  ii — 77 

5.  So,  where  the  feller  of  a  horfe  had 
warranted  it  found,  and  in  a  fub- 
fequent  converfation  raid,  that  if  the 
horfe  was  unfound  (which  he  de- 
nied) he  would  take  it  again  and 
return  the  money :  this  docs  not 
amount  to  an  abandonment  of  the 
original  contract,  which  dill  re- 
mains open  ;  and  though  the  horfe 
be  unfound,  the  vendee  rouft  fue 
upon  the  warranty,  and  cannot  re- 
cover back  the  price  in  this  form 
©faction  ."—77 

<•  So,  where  a  plaintiff  declares  upon 
a  fpecial  contract,  and  fails  to  ef- 
tablilh  it  in  evidence  as  fet  forth  in 
pleading,  he  cannot  recover  upon 
the  general  count  for  money  had 
and  received  .         ii— 79 

7.  Where  a  perfon  has  paid  money 
upon  a  contract  which  has  not  been 
performed,  he  may  either  affirm  the 
agreement  by  bringing  a  fpecial  ac- 
tion of  ajfumffit  thereon  for  gene- 
jal  damages,  or  he  may  difaifirm  it, 
and  recover  back  the  money  paid 
thereon  by  action  for  money  had 
and  received.  Thus,  where  ^.paid 
B.  a  fum  of  money,  for  which  the 
latter  agreed  to  transfer  the  former 
five  (hares  iu  the  Welch  copper 
mines  at  the  opening  of  the  books; 
but  failed  to  do  fo  ;  it  was  held  that 
jl.  might  recover  the  monejr  fo  paid 
ia  this  form  of  action        ri—- 9x,  % 


j  8  So,  where  an  executor  gave  B.  a 
fum  of  money,  in  coofidcration  of 
his  giving  up  certain  papers  belong- 
ing to  the  teflator :  after  the  mo* 
ney  was  paid,  B.  refufed  to  deli  vet- 
up  the  papers  ;  it  was  held  that  the 
executor  might  recover  the  money 
back  in  this  form  of  action   ii — 82 

9.  So,  where  money  is  paid  to  a  per* 
fon  upon  an  agreement  to  procure 
him  a  place,  w  icb  he  has  failed  in 
doing,  it  may  be  recovered  back  in 
this   form  of  action    ii — 83. — But 

fee  lb.  us,  ii) 

10.  Where  fome  act  is  to  be  done  by 
each  party  under  an  agreement,  and 
the  defendant  by  his  neglect,  pre* 
vents  the  plaintiff  from  performing 
his  part,  the  plaintiff  may  put  an  end 
to  the  contract,  and  recover  back 
the  money  paid  under  it         ii  — 84 

14.  Of  Premiums  *eci iAdufos 

MaXIHE  lltSUttAlfCSS. 

1 .  In  cafes  of  infurance,  the  rifle  or 
peril  infurcd  again  (I  is  the  confide-* 
ration  for  which  the  premium  is 
paid.  But  where  no  rifle  has  been 
run,  the  conftderation  for  the  pre- 
mium fails ;  and  therefore  may,  ia 
general,  be  rccovift-cd  back  by  ac- 
tion of  indebitatus  aflumpfit  for  mo- 
ney had  and  received  'ii  -  86  to  89 

2  But  where  the  rifle  has  once  com-  - 
menced  upon  an  entire  contract  of 
infurance,  the  affured  is  not  entitled 
to  any  apportionment  or  return  of 
premium,  except  in  the  cafe  of 
ufage,  &c.  ii — 99  to  97 

3.  So,  an  infurance  effected  in  Great 
Britain  on  a  French  (hip,  previous 
to  the  commencement  of  hoflilities 

*  between  Great  Britain  and  France^ 
does  not  cover  a  lofs  by  Briti/b  cap* 
ture ;  and  the  infured  \%  not  entitled 
to  a  return  of  premium,  becaufe  the 
contract  was  legal  at  the  time  the 
ri(k  commenced  n — 98 

4.  The  captors  of  (hips  feized  as  prize, 
have  an  infurable  intereft  therein} 
and  therefore,  though  a  Court  of 
Admiralty  adjudge  them  to  be  no 

prize 
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prise,  and  award  reftitutnm  to  the 
original  owners,  yet  the  captor*  are 

•  not  entitled  to  a  return  of  pre* 
mium,  the  rifle  having  commenced 
on  the  voyage  home  it— 98 

5.  In  what  cafe*  there  (hall  be  a  re* 
turn  of  premium  upon  a  failing  with 
convoy,  and  arriving,  &c.  when 
provifioni  of  tin's  kind  are  infertedin 
policies  of  infurance  ii— 98  to  104 

&  In  cafes  of  deviation,  though  the 

inforer  is  difcharged   from  bis  en* 

'  gagement,  yet  the  rifle  having  once 

commenced,  there  can  be  no  return 

of  premium  •  11^-104 

7.  So,  in  the  cafe  of  an  illegal  infu- 
rance, the  infured  h  not  entitled  to 
a  return  of  premium  ii — 104  to  ic8 

8.  So,  in  all  cafes  of  fraud  on  the 
part  of  the  infured,  or  his  agent, 
there  (hall  be  no  return  of  premium 

ii— 108 

9.  But  wherever  the  underwriter  has 
been  guilty  of  fraud,  the  infured 
may  recover  bAck  his  premium 

11— 108 


51 


Op  Monet  Received  vton 
IlleoalContiacts  and  Agi.ee- 
mkvts. 

1 

!•  When  money  has  been  paid  upon 
an  illegal  contract,  it  is  a  general 
rule,  that  if  the  con  trad  be  executed, 
and  both  parties  are  in  pari  delt8o% 
the  money  fo  paid  cannot  be  re- 
covered back  again:  but  if  the 
contract  continues  executory,  and 
the  party  paying  the  money  be  de* 
firous  of  refunding  it,  he  may  do 
fo,  and  recover  back  his  depofit  by 
a&ion  of  indebitatus  afumpfit  for  mo- 
ney had  and  received  .  it—  1 09 

3.  But,if  a  man  gives  his  agent  money 
to  be  paid  to  a  voter  by  way  of  a 
bribe,  he  cannot  recover  it  back 

ii— 110 

g.  So,  money  paid  ia  difcharge  of  a  fe- 
curity, which  is  void  only  by  ftatute, 
-  and  not  malum  infe,  cannot  be  reco- 
vered back  again  K—  1 1  o 
4.  So,  money  paid  in  order  to  procure 
a  perfon  a  fituatioa  of  clerk  in  a 
Vol.  II. 


nublic  office,  cannot  be"  recovered 
back;  fuch  a  contract  being  illegal, 
and  both  parties  in  fori  defiSo 

ii — 83,  in 
Sedvide  lb.  113 

5«  But  where  a  perfon  receives  mo- 
ney to  the  ufe  of  another,  though 
on  an  illegal  contract,  he  is  not  al- 
lowed to  retain  -it,  but  muft  pay  it 
over  to  the  perfon  for  whole  ufe 
he  received  it  .  ii—  1 13 

6.  If,  upon  a  loan  of  money t  the  lend- 
er takes  more  than  legal  intereft, 
the  excefs  may  be  recovered  by  ac- 
tion of  indebitatus  afumpfit  for  fo 
much  money  had  and  received 

ii— 113,  &c 

7.  The  borrower,  however,  cannot 
avoid  the  contract,  and  recover  the 
principal  and  legal  intereft,  tut  only 
the  excefs  of  intereft  ii —  1 13,  Jkc. 

8.  Exorbitant  and  illegal  intereft  re- 
ceived upon  a  pledge  of  goods  may 
alfo  be  recovered  back,  in  this  form 
of  action  ii— 115 

9.  If  a  loan  of  money  be  made  to 
enable  the  borrower  to  purchafe  a 
parcel  of  goods,  and  he  agrees  to 
give  the  lender  one  half  of  the  net 
profits  which  mould  be  msde  upon 
the  refale  of  the  goods,  and  alfo 
gives  him  his  note  of  hand  for  the 
principal,  payable  on  demand  :  the 
lender  cannot  recover  from  the 
borrower  a  moiety  of  the  profits 
though  this  does  not,  in  ftri&nefs* 
amount  to  ufury  ii— 116 

10.  Money  paid  to  a  creditor  as  a 
consideration  for  figning  the  cer- 
tificate of  a  bankrupt,  is  illegal,  and 
may  be  recovered  back,  in  this  form 
of  action  ii — 117,  &c, 

i6\  Or  Mo  wet  Rbcsited  on  Il- 
legal Wagers,  &c. 

1.  If  a  wager  be.  made  on  a  box* 
ing  match,  and  on  the  event  hap- 
pening, the  winner  receives  the  mo- 
ney won,  it  cannot  be  recovered 
back  again  ;  both  parties  being  m 
pari  deJiSo  ii— no 

Rr  a,  But 
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**  Fat  where  nancy  if  paid  apon  an 
illegal  wager,  and  the  party  pay- 
ing it  withes,  before  the  event  hap* 
pent  which  is  to  decide  the  wager, 
to  pat  an  end  to  the  wager  al- 
together, he  may  do  fo,  and  reco 
ver  back  the  money  fo  paid  by  ac 
tion  of  mdelitatiu  ajvmffii  for  mo- 
ney had  and  received  ii — 120 

3.  It  has  alfo  been  decided,  that  if  a 
fum  of  money  is  depofited  upon 
the  event  of  an  illegal  wager,  it  may 
be  recovered  back,  even  after  the 
hat  event  happened  ii — 121. 

But  fee  note  (0)  A/,  tb. 

4  An  action  will  alfo  lie  to  recover 
back  money  paid  to  the  winner, 
where  any  fraudulent  means  have 
been  ufed;  fach  as  falfe  dice,  pack- 
ing of  cards,  &c.  ii — 123 


17.    Or  MoXBY  DEPOSITED  WITH    A 

Stakeholder     upon     Illegal 
Contracts  or  Wagers. 

I.  If  money  be  depofited  with  a  ftake- 
holder  in  order  to  be  paid  to  the 
winner,  on  the  event  of  a  battle  to 
be  fought  by  the  par  tie*  layiog  the 
wager,  and  it  be  not  paid  over;  each 
party  may  recover  his  depofit  from 
the  ftakeholder  in  this  form  of  ac- 
tion, though  the  event  has  hap 
pened  ii — 124 

a.  But  where  the  money  has  been 
paid  over  to  the  winner,  with  the 
confent  of  the  lofcr,  the  latter  can* 
not  afterwards  recover  it  back 

ii  -IC5 

3.  Re-affurances  being  declared  illegal 
by  the  ftat.  19  Geo.  2.  e.  17.,  the 
underwriter  cannot  recover  the  pre- 
miums  thereof  from  the  broker, 
though  he  has  actually  received  the 
amount  from  his  principal,  and 
patted  the  fame  in  account  with  the 

.   underwriter  ii — 1 2  6 

4.  So,  tbit  ad  ton  does  not  lie  to  reco- 
ver money  depofited  with  a  (lake* 
holder  for  the  pnrpofs  of  being 


paid  awor  to  tbe  plaintiff  fa*  hSa 
intereft  in  endeavouring  to  procure 
a  pardon  for  a  prifoacr  under  k 
tencc  of  death 


18.  Or  Mow  it  Had  and  Received 
on  Illegal  Insurances  in  the 
Lottery. 

i.  Money  paid  as  a  premium  for  il- 
legal infurance*  in  the  lottery,  may 
be  recovered  back  by  a&ion-  of  *»- 
ddntatus  ajfumftfit  for  fo  money  had 
.and  received  ii— 12$ 

2.  So,  if  a  fervant  illegally  infures  in 
the  lottery, and  pays  the  premium  of 
infurance  with  his  matter's  money  ; 
the  matter  may  recover  it  back 
a'gainft  the  lottery-*office-keepex  in 
this  form  of  action  ii — 129 

3.  But  where  A.  infured  certain  num- 
bers with  B.  who  infured  the  fame 
numbers  with  67.,  no  action  lies  at 
the  fuit  of  A,  again {t  67.  for  the 
premiums  paid  by  A.  to  B.   ii— 1 30 

4.  So,  where  the  money  paid  by  the 
#  lottery-office-keeper    exceeds     the 

amount  of  the  premiums  received 
by  him,  of  the  infured,  no  action  lies 

ii— 150,  1 

5    So,  the  infurer  or  lottery-office  - 

keeper  cannot  recover  back  money 

paid  to  the  infured  11—131 

19.  In  what  Cases  this  Form  op 
Action  lies  to  try  the  Right 
to  an  Office,  or  to  Fkes  jm 
Reject  thereof,  and  also  to 
Prize  MoNtY. 

1.  In  this  form  of  action,  it  U  not 
unufual  to  try  the  title  to  an  of. 
fice  to  which  there  are  known  and 
accu  Homed  fees  annexed  :  but  fuch> 
adion  muft  be  brought  again  ft:  the 
principal,  and  not  agaiuit  the  col* 
le&or  ii— 13a 

2.  So,  where  a  perfon  is  entitled  to  an 
office  with  fees  anneaed,  and  a 
ftranger  intrudes  into  it,  and  re- 
ceive* the  fees,  this  form  of  a&ioa 
lies  to  recover  them:  but  vthey 
muft  be,  certain,  kpowq,  and  accuh 

tvm$4 
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totned  feet  adncxcd  to  the  office, 
and  fuch  as  the  legal  officer  could 
-htmfdf  recover  in  a  court  of  law 
i  from  the  ptrfons  of  whom  they  are 
claimed  and  received  xi— *  1 3a 

3.  So,  the  nominee  of  a  perpetual  cu- 
.  racy  not  having  fubferibed  the  ar- 
ticles, or  been  licenfeA  by  the  bi- 

Jhop*  cannot  maintain  an  adion  for 
t  money  had  and  received  againft  one 
who  is  in  poffeffion  of  the  profits, 
and  who  likewife  claims  to  be  cu- 
rate* and  hat  been  licenfed  by  the 
bifhop  ii —  1 34 

4.  Where  fees  of  office  are  demanded 
and  taken,  but  the  party  paying 
them  difputes  the  receive* 's  right  to 
them,  or  his  own  liability  to  be 
charged,  the  que  (lion  of  right  may 
be  tried  in  this  form  of  action 

ii-135 

5.  So,  this  form  of  aftion  lies  tore- 
cover  back  fees  demanded  and  re- 
ceived by  one  as  mayor,  fuch  fees 
not  being  due  to  him,  but  to  the 
chamberfai  n  ii— 135 

6.  So,  it  lies  againQkthc  poft-mafter 
for  receiving  money  which  is  not 
demandable  for  poftage       ii— 136 

7.  So,  it  lies  againft  one  who  receives 
rent  under  colour  of  title    ii — 136 

g.  So,  it  lies  againft  a  prize  agent,  &c. 
to  recover  prize  money  after  fen- 
ten  ce  has  been  pronounced  in  the 
Court  of  Admiralty  in  favour  of 
the  captors,  and  the  property 
captured  is  fold  and  converted  into 
money  ii— 136 

MONEY  LENT*  ADVANCED. 

x .  Money  lent  by  one  perfon  to  another 
may  be  recovered  by  action  of  /«- 
debit  atus  affumjfit  ii — 138,9 

2.  So, where  money  is  advanced  to  B. 

•  at  the  rcqutft  of  v/.,who  undertakes 

to  be  accountable  for  it,  the  lender 

may  recover  it  againft  A.  in  this 

form  of  action  " — 13  d 

«•  A  declaration  ftating  that  a  hujband 
was  indebted,  &c.  for  money  lent  to 
his«w/#,  at  his  requcft,.has  been 
held  to  bc  good  ii-*i49 


j.  Where  money  is  lent  on  a  pledget 
the  lender  may  recover  it  in  this 
form  of  action,  unleis  there  be  an 
agreement  to  ftand  to  the  pledge 
only  ,  ii— 141 

5.  But  if  A.  lend  £.  ftock  in  the    • 
public  funds,  it  cannot  be  recovered 

in  this  general  form  of  action  ;  the 
plaintiff  muft  declare  fpeciallyonthe 
agreement  ii — 142 

6.  Money  lent  to.  nme  with,  or  to 
pay  a  gaming  debt,  is  recoverable 
In  this  form  of  action        ii — 14.9 

to  I48 

MONEY  PAID. 

1.  Where  a  perfon  has  laid  out  and 
expended  his  own  money  for  the 
ufe  of  another,  at  his  requeft,  it 
may  be  recovered  by  action  of  in- 
debitatus ajfumjjh  fbr  fo  much  mo* 
ney  paid,  laid  out  and  expended 

ii-ij9 

2.  If  money  be  paid  by  A  to/? ,  at  the 
requeft  of  C,  the  latter  is  liable  in 
this  form  of  action,  as  for  fo  much 
money  paid  to  his  ufe  ii-  150 

3.  So,  money  paid  for  another  in  dis- 
charge of  a  gaming  debt,  is  recover* 
able  in  this  form  of  action  ii — 151 

4.  But  a  mere  volontary  payment,  pr 
a«  payment  againft  the  conftut,  of 
the  party  for  whofe  ufe  it  ii  paid* 
cannot  be  recovered  by  a&ion 

U-.51 

5.  Goods  of  A ,  being  on  the  premtfei 
of  £.,  C.  and  D. ,  were  diftrained 
for  arrears  of  rent ;  A.,  in  or* 
der  to  redeem  them,  was  obliged  toi 
pay  the  arrears  to  the  landlord  ;  if 
was  held}  that  A.  might  recover 
the  money  fo  paid  in  this  form  of 
action  againft  £.,  C.  and  27.,  al* 
though  the  two  latter  had  pre. 
viouliy  affigned  their  intereft  in  the 
premifes  to  B*  fi  ~  1  j^ 

6.  Where  A.  accepts  a  bill  of  exchange 
merely  for  the  accommodation  of 
B  ,  and,  when  it  becomes  due,  an 
action  19  brought  thereon  againft  ^ 
A .,  who  defends  it  at  the  inftance  of 
B. ;  if  the  holder  recovers  againft 
him,  and  he  is  obliged  to  pay  the 

R  r  %  debi 
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debt  a.nd  coftt,  he  ntjr  recover  the 
amount  thereof  againft  B.  in  this 
form  of  a&ion  ii—  1 54 

7.  So,  where  yf  lent  his  acceptance  to 
•  B.  before    hit    bankruptcy,    but 

which  was  not  paid  till  afterwards, 
B.  it  liable  to  be  fued  for  the  mo- 
ney fo  paid,  notwithstanding  hit 
bankruptcy  and  certificate  ii  — 155 

8.  A  ordered  goods  of  2?.,  and  in  or- 
der to  enable  him  to  complete  the 
order  A.  accepted  a  bill  which  B. 
indorfed,  and  in  oqder  to  get  it  dif- 
countcd  B.  prevailed  upon  C.  co 
put  hit  name  upon  it ;  when  the 
Dill  became  due  C.  paid  the  bill, 
A.  having  prcvioutiy  become  bank- 
rupt :  it  was  held  that  C*t  only 
remedy  wat  upon  the  bill,  which 
van  proveablc  under  A?%  com- 
million,  and  that  he  wat  dif- 
charged  by  hit  certificate    ii  — 157 

9.  So,  where  A.  and  B  ,  for  their  mu- 
tual accommodation,  exchanged  ac- 
ceptances of  bills  fcr  acceptances  of 
bills  of  equal  fums,  which  were  ne- 
gotiated; but  after  this  t  ran  fac- 
tion A.  and  B,  both  became  bank- 
rupts ;  and  the  eftatc  of  //.  paid 
more  upon  £.'s  acceptances  than  the 
eftate'of  B.  did  upon^.'s  accept- 

-  ances :  it  was  held  that  no  action  for 
'  money  paid  would  lie  againft  B*  for 
the  amount  of  the  difference  fo  paid 
by  the  affignees  of  A.f  the  remedy 
being  upon  the  bills  of  exchange 
awry  which  were  proveablc  under  the 
eommiffioa  '  ii — 15&  to  178 

to.  If  a  bill  it  paid  for  the  honour  of 

'  the  drawer,  the  money  fo  paid  mav 

be  recovered  againft  him  in  this 

form  of  adion  ii —  1 7  8 

II.  Where  a  furety  pays  money  in 
difcharge  of  a  bond  entered  into  by 
bim  on  behalf  of  his  principal,  he 
may  recover  the  money  fo  paid  in 

'  this  form  of  a&ion,  though  the 
bond  was  forfeited  before  the  bank- 
ruptcy of  the  principal,  if  the  mo- 
ney was  not  paid  till  afterwards 

ii— 1791  &c. 

ft.  But  if  a  furety  (who  becomes 
bound  in  a  bond  with  his  principal 


kmt  payment  of  money .  by  insouV 
ments)  takes  a  bond  from  hit  prin- 
cipal, conditioned  for  payment  of 
the  amount  of  the  inftalmenta  be- 
fore the  firft  of  them  will  become 
due,  the  furety  cannot  declare  ia 
this  form  of  a&ion,  hit  only  reme- 
dy beingupon  the  bond  ii— 181,185 

13.  If  a  perfon  gives  a  promiffory 
note  for  the  debt  of  another,  which 
the  creditor  acceptt  as  payment ;  it 
hat  been  held,  that  the  perfonjpvfn? 
it  may  declare  againft  the  principal 
in  this  form  of  action,  as  forfo  much 
money  paid  to  his  ufe         ii — 185. 

1 4.  But  the  mere  giving  a  bond  and 
warrant  of  attorney,  as  a  new  fc- 
curity,  will  not  entitle  the  furety  to 
fue  has  principal  until  he  ha*  ac- 
tually fat  isfied  the  debt,  even  though 
the  furety  has  been  arretted,  and  de- 
tained in  prifon  upon  the  original 
fecurity,  until  he  had  executed  the 
new  fecurities  ii —  1 85 

15.  But  where  the  furety  has  been 
taken  in  execution  for  the  debt  of 
his  principal,  tiae  latter  is  liable  for 
the  amount  thereof  in  this  form  of 
adion  i — 413*14 

16.  Where  two  or  more  perfont  be* 
come  bound  for  the  debt  of  another, 
and  one  of  the  furetiet  pays  the 
whole  debt,  the  co-furety  it  liable 
in  this  form  of  aft  ion,  tor  his  ali- 
quot proportion  of  the  money  fo 
paid  ii— 186*7 

17.  But,  if  three  perfont  are  jointly 
liable  for  a  debt,  and  two  of  then 
pay  it,  they  cannot  maintain  a  Joint 
adion  againft  the  third  for  hit  ali- 
quot proportion ;  but  each  muft  fue 
for  his  particular  aliquot  (hare 

u — 188 

1 8.  Where*  however,  A.  wat  engaged 
as  a  partner  in  a  particular  tran  tac- 
tion with  2?.,  C.  and  D.  (who  were 
before  in  partnership)  and  paid  a 
joint  debt  due  from  bimfelf  and 
them ;  it  was  held  that  he  might 
recover  from  B.  the  full  proporttoa. 
due  ffom  himfelf  and  C.  and  D. 
he  not  having  pleaded  ia  abatement 

ii-189 
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19*  If  if.  at  the  inlbncc  of  B.  be- 
came a  co-furety  with  him  for  C, 
and  B.  pays  the  whole  debt,  he 
cannot  recover  a  moiety  from  A. 

n — 189 

%$.  So,  if  two  perfons  jointly  enter 
into  an  illegal  tranla&ion,  and  one  of 
them  pays  money  on  account  there- 
of, he  cannot  fue  hit  companion  for 
a  moiety  ii — 190 

9 1.  So,  if  A.  recovers  damages  in  an 
action  of  tort  againft  two  defend- 
ants,' and  levy  8  the  whole  upon 
one  of  them,  that  one  cannot  re- 
cover a  moiety  againft  the  co-de- 
fendant ii— 190 

as.  If  a  party  dine  at  a  tavern,  and 
one  nays  the  whole  of  the  reckon- 
ing, he  may  recover  from  the  others 
their  aliquot  proportions  by  fe- 
paratc  a&ioas  againft   each 

i — 191 


MUTUAL  CREDIT. 
&*BankrO*t. 

MUTUAL  PROMISES. 

1.  A  promife  for  promife,  or  mutual 
promifes  to  fupport  an  action  are  a 
good  confideration,  thev  mud, how- 
ever, both  be  made  at  the  lame  time 

i-ij 

N. 
NECESSARIES. 

St*  INFANTS— HuSBAMD  AND  WlFR 

—Married  Womb*  —  Ownrm 
and  Masts  as  o?  6  Hits. 


*$•  So,  a  party  liable  to  contribute  a 
moiety  of  the  expence  of  building 
a  party-wall  may  be  fued  for  his 
contribution  in  this  form  of  adion 

ii — 191  to  201 

94.  No  adion  will  lie  to  recover  mo- 
ney which  has  been  paid  on  ac- 
count of  another,  by  reafon  of  feme 
neglcclt  of  duty  in  the  party  pnying 

it  '*   


95,  Where  a  fheriff's  officer  dis- 
charges a  defendant  on  payment  of 
the  Turn  fworn  to,  and  is  after- 
wards obliged  to  pay  the  refidue  of 
the  debt,  he  may  recover  ii  from  the 
defendant  in  this  form  of  action,  as 
lb  much  money  paid  to  his  ufe 

ii— aoj 


MORTGAGEE. 
.&*Ow*ers&  Masters  of  Ships* 

1 .  The  mortgagee  of  a  fliip  is  not  li- 
able for  neceffariea  furnilhcd  the 
Jhip  pretkwtobtttakUg  petition 


i.  J.t  B.  and  £.  for  themfelves  and 
other  members  of  a  club  enter  into 
articles  of  agreement  with  2).  to 
provide  necefiaries,  &c.  for  the  ufe 
of  the  club ;  J.9  B.  and  C,  are 
liable  perfonally  for  the  whole  de* 
maud  i — 7 

2-35* 
a.  A  father  is  bound  to  provide  rie* 
ceuaries  for  his  own  children  :  but 
a  fecond  hufband  cannot  at  law  be 
compelled  to  maintain  his  wife's 
children  by  a  former  marriage 

ii— 202  to  205  {3*  And  if  the  fecond  hufband /be  a 

man  of  fmall  fubftancc,  and  hia 
wife's  children,  by  the  former  mar* 
riage*  have  a  competent  proviuon 


to  receive  when  they  come  of  age, 
a  promife  by  them  to  repay  the  la* 
I  ther-in-law  the  expence  of  their 
maintenance  is  valid,  and  an  a&ibn 
will  lie  thereon  11—350 

4.  But  if  a  fecond  hulband  receives 
his  wife's  children,  by  a  former 
marriage,  into  hia  houie,  and  they 
become  part  of  his  family,  he  mau 
be  deemed  to  ftand  ktofarenth,  and 
liable  to  a  contract  made  by  his  wife 
for  their  education,  trc.      ii— $53 

5.  8o,if  a  hufband,  living  in  a  ftate  of 
feparation  from  his  wife,  fuffcr  hia 
#wi  children  to  refide  with  their 

R  r  j  mother, 


ft4  INDEX  *6  TfiE  PRINCIPAL  MATTEHS. 


mother,  he  ialiable ,  for  neceflariee 
foriiiflied  them  "—35* 


3»  So,acontraft  for  the  fale  of  thceofB- 
mind  of  an  Eqfi  India  (hip, i*  *oid 

ii— 46t 


£    So.  an  a&ion  lies   for  ncceflaries  - 


prefs  promife  by  the  putative  fa- 
ther ;  and  it  is  no  defence,  that  he 
afterwards  (Jifcoyered  t  at  the  child 
was  not  begotten  by  him     ii — 354 

7.  Iaan  action  for  necefarics  found 
for  an  apprentice,  if  the  declaration 
ftates  that  he  is  the  apprentice  of 
the  defendant,  the  plaintiff  muft 
prove  him  to  be  fo  legally,  and  if 
the  in4entures  be  not  properly 
ftamped  the  plaintiff  cannot  reco- 
ver " — 355 

8.  Tt  being  contrary  to  the  7  and  8 
IV-  3.  i  4-  for  a  candidate  to  furnifti 
provifions  to  any  voter  after  the 
tejte  of  the  writ,  an  inn-keeper  can* 
not  recover  againft  a  candidate  the 
amount  of  provifions  furniftjed  to 
voters  after  that  date,  at  Jiis  requeft 

NUDUM  PACTUM. 
t .  A  nudum  paBum>  or  prpmife without 
'     consideration  is  void  i— 2,8, 13,  16 
».  If  a  perfon  gratuitoufly  promifes 
'   mother  a  fum  of  money,  or  per- 
form any  work,  &c,  no  action  lies 
for  the  non  -performance  of  fuch  a 

?romife  i— 16 

*"  }i— 365,  &c 


to  be  reflor  of  a  donative  church, 
with  cure  of  fouls,  is  void  ii— 464 

5.  So,  a  promife  to  pay  a  per  cevtage 
for  procuring  a  purchafer  of  a  place 
in  the  cuftoms,  is  void  ii— 464 

6.  But,  a  promife  by  one  of  two  can-" 
didates  for  the.  office  af  tiodcr- 
(herifF,  in  con  Mem  ion  that  the 
qthci  will  dcfift,  is  valid  ii — 465,  6 


OFFICE,  RIGHT  OF. 

1.  Jn  what  cafes  the  right  to  an  of* 
fice,  or  to  the  fees  thereof,  may  be 
tried,  m  a&ian  oiaffumpfit.  See 
Money  Had  am}  Received,  diy.  19 

OFFICES,  SALE  OF. 

|.  The  falc  pf  public  offices,  and  the 
deputations  thereof,  are  void  i— 39 

S.  So,  no  action  will  lie  upon  aeon- 
trad  refpeding  either  the  appoint- 
ment to*  or  relinquiihment  or  falc 
pf  a  public  office    ii — 45*  to  461  j 


OVERSEERS  OF  THE  POOR. 

1.  If  one  of  feveral  overfecrs  promife 
to  pay  an  apothecary  for  the  cutr, 
&c  of  a  pauper,  they  arc  all  joint- 
ly liable  to  be  fued  i — 397 

2.  But  the  law  will  not  raife  an  im- 
p/ied  promife  by  the  overfeers,  &c. 
of  a  parifh  where  a  pauper  ia  fet- 
tled, to  rcimburfe  another  parifti  in 
which  the  pauptr  happened  to  be 
before  his  final  ftttlemeut,  the  ex- 
pence  of  providing  necefiary  medi- 
cal affiftance  for  the  pauper 

»— 397 

3.  Parifh  officers  arc  bound  to  take 
care  of  cafual  poor ;  and  if  a  perfon, 
not  a  parifh  officer,  takes  care  of  a 
perfon  who  comes  wuhin  that  de- 
scription, and  provides  him  with 
necefiary  medicines,  &c.  he  having 
met  with  an  accident  there,they  are 
liable  10  be  fued  for  tlic  expence 
thereof  i—  398 


OWNERS  OF  SHIPS. 

St*  Carriers   by  Water—  Di- 

murw  age— Fr£IGHt— Masters 
of  Ships— Seamens*  Wages. 

•  » * 

1 .  Owners  are  liable  to  pay  for  re- 
pairs dpne  to  their  mip,  by  order 
of  the  captain,  who  is  alfo  liable 

*— Si* 

a.  If  one  joint  owner  conveys 1  hia 
moiety  of  a  (hip  to  his  companioa, 
by  bill  of  fale,  which  happens  to  be 
void  by  the  flat.  26  Gn.  3.  both  of 
them  (till  remain  liable  tor  repairs, 
&c.  i— 33* 

«.  Where 
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J.  *Where  a  (hip  was  burnt  by  ac-. 
cident,  in  the  ftipwright's  dock 
after  the  repairs  were  nearly  fimfh- 
ed,  the  owner  was  held  liable  for 
the  amount  of  repairs  adually  done 

i— 331 

4.  The  owners  and  master  are.alfo 
liable  for  necejfaries  fupplicd  thei 
(hip  3>2 

5.  The  owners  are  liable,  though  they 
may  h.;ve  let  the  (hip  to  t.  e  maf- 
ter,  if  this  fad  be  unknown  to  the 
tradefman  *~33a 

6  The  neceflaries,  however,  muft  ap- 
pear to  be  reafoi.able,  fit,  and  pro- 
per for  the  occasion  i — 33 

7.  But  where  it  appears  that  the  ere* 
dit  was  given  lolely  to  the  owner, 

^  the  mafter  is  not  liable  i — 334. 

8.  So,  where  an  owner  ordered  goods! 
for  the  ufc  or  his  (hip,  before  the 
appointment  of  the  mafter,  he 
al  ne  is  liable  '  i — 33 

9.  The  mortgagee  of  a  (hip  is  not 
liable  for  nezeffartes  furnimed  the 
(hip  previous  to  his  taking  poffcfGon 
of  her  '  i— 335 

10.  If  one  of  feveral  part  owners  con* 
trad  for  neceflaries  for  the  ufe  of 
the  (hip,  all  of  them  are  jointly 
liable  i~~33" 

11.  But  if  the  perfon  fupplying  the 
neceflaries  did  not  know  that  there 
Were  other  owners,  he  may  fue 
that  one  only  i — 33b 

12.  The  owner  is  liable  for  money 
borrowed  abroad  by  the  captain,  for 

\ixtnetejfary  ufe  of  thejb'tp    i — 339 

P. 
PARI  H  OFFICERS. 
See  Churchwards ns— Over SEBR3 
of  Thi  Poor — Basta&o  Child- 
aiN. 

PARDON. 

1.  Money  depofited  with  a  (lake- 
holder,  to  be  paid  over  to  a  perfon 
for  his  intereft  in  foliciting  the  par- 
don of  a  man  under  fentence  of 
death,  is  not  recoverable  by  a&ion 

?i  -1a 
But  fee  lb.  403. 


PARTIES  TO  A  CONTRACT. 

1.  Of  the  parties  to  a  contract,  and 
their  general  liability  ;  and  who  are 
competent  to  contract  I — 7 


PARTNERS. 

1.  The  nature  and  definition  -of  a 
partnership  i — 185 

2.  la  order  to  conftitate  a  partner* 
*  (hip,  and  to  make  a  perfon  liable  as 

a  partner,  there  muft  either  be  fomc 
agreement  between  rum  and  the 
often  Able  perfon  to  (hare  in  the 
profits  of  the  trade  or  he  muft 
have  permitted  his  name  or  credit 
to  have  been  held  out  to  the  pub* 
lie,  an  jointly  anfwerable,  though, 
in  fail,  no  partnerftiip  ex  ills 

1—87.393 

3.  So,  a  dormant  or  ftcret  partner  is 
anfwerable  on  all  contract  made  by 
his  co-partner  with  third  ferfonif 
relative  to  the  partnerftiip  concern 

1—291-  2^3 

4.  But  where  a  partner  -(who  retires 
from  the  concern  ,  lends  money  to 
his  co-partner  upon  an  agreementto 
have  legal  intereft,  with  an  addi- 
tional annuity  ior  a  certain  term  of 
years ;  this  is  not  a  continuation,  of 
the  partnerftiip,  even  with  refpeft 
to  third  jjerfons,  provided  there  has 
been  public  notice  of  the-  di Ablu- 
tion I — 29  X 

5.  If  a  partner,  who  has  withdrawn 
from  the  concern,  omits  to  give 
notice  thereof,  be  ftill  remains  liable 
to  third  perfons  who  are  ignorant  of 
the  fa&  i-  293,  32^. 

6.  A  partnership  may  exift  in  a  par- 
ticular concern,  without  con  it  it  ut- 
ing  a  general  partnerftiip,  unlefs  a 
representation  is  made  of  a  general 
partnerftiip  1  —  294 

7.  In  order,  to  conftitute  a  partner*  . 
fljip  in  a  particular  purchafe,  there 
muft  be  either  a  joint  undertak- 
ing to  pay,  or  an   agreement  to 
(hare  in  the  profit  and  lofs  i—  95 

\T  R  r  4  8.  There. 


1 


«I* 
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8.  Therefore,  where  one  perfon  agree* 
to  buy  a  quantity  of  goods,  and  to 
let  others  have  a  certain  proportion 
of  them,  he  alone  is  anfwerable  ; 
fuch  a  t  ran  faction  being  confidered 
a  mere  fub  contrast,  and  not  a  part- 
nerihip  i — 298 

9.  So,  where  feveral  perfons  agreed 
to  make  an  outfit,  and  each  adven- 
turer was  to  purchafe  a  quantity  of 
goods,  and  bring  it  into  the  com* 
mon  ftock  ;  the  price  of  a  parcel  of 
goods  fo  bought  was  held  an  indi- 
vidual debt  which  could  not  be  re 
covered  from  the  other  adventurers 

1—306 

|o.  But,  a*  contract  made  by  two 
partners  to  pay  a  certain  fum  of 
money  to  a  third  perfon,equally  out 
of  their  own  private  ca/b,  is  a  joint 
contrad,  and  they  mull  be  jointly 
fued  upon  it  1 — 306 

1 1.  Where  two  perfons  jointly  carry 
on  bufinefs  as  partners,  but  one 
only  appears,  and  is  known  in  the 
concern,  and  he  is  permitted  to 
reprefent  himfelf  to  the  world  as  a 
Jble  trader,  it  has  been  decided*  that 
that  one  fhall  not  be  allowed  to  fct 
up  partnership  as  a  defence  to  an 
action  brought  againft  him  only 

i— 307 

12.  If  one  of  feveral  partners  draws, 
accepts,  or  indorfes  a  bill  or  note*  j 
or  enters  into  any  other  contract, 
not  under  feal,  in  the  name  of  the 
partnerfhip  firm,  for  any  thing  re- 
lating to  the  concern,  all  the  part- 
ners are  jointly  liable  thereon,  if 
the  party  with  whom  the  obliga- 
tion is  made  has  a&ed  bond  file 

\— 308 

13.  But,  if  a  perfon,  having  dealings 
with  one  of  feveral  partners  only, 
on  his  frparate  account,  draws  a 
bill  upon  the  firm,  "which  is  ac- 
cepted by  the  individual  partner, 
the  other  partners  are  liable  only 
to  a  bond  fide  indorfee  for  a  valuable 
confidtration  1—308,  3 1 5 

14.  So,  wheretwo  partners  having  con- 
traded  a  debt  prior  to  the  admiffion 


of  ■  third,  accept  a  bill  m  the 
name  of  the  three,  the  third  it 
only  liable  to  a  bend  fide  hftdorfc*;. 

i—  1  1 

15.  So,  an  authority  gi**»  to  one 
partner,  on  the  diffolution  of  a 
partnerfhip,/ to  receive  all  debt* 
•wing  to%  and  to  pay  thofe  en**g 
from  the  part  nerihip,  does  not  au- 
thorize him  to  indorfe  a  bill  of  ex* 
change,  after  the  diffolution,  in  the 
name  of  the  firm,  even  for  the 
partnerfhip  debts  i— 3 * 5 

16.  So,  where  two  partners  give  a 
joint  bill  of  exchange  for  a  part- 
nerihip  demand,  which  is  not  paid 
when  due,  and  the  holder  takes  a 
feparate  bill,  or  ftcority  from  one 
of  the  partners,  without  the  know- 
ledge of  the  other,  the  latter  it  dif« 
charged  i— -31^ 

17.  Money  lent  to  one  partner,  whilft 
travelling  on  the  partnermip  bufi- 
nefs, in  order  to  defray  certain 
expencet  on  the  journey,  may  he 
recovered  againft  all  the  partners 

18 


l£.  So,  where  one  of  feveral  partners 
receives  money  or  goods  of  a  third 
perfon,  on  the  part  nerihip  account, 
in  order  to  be  applied  to  a  parti* 
cular  purpofe;  but,  inftead  of 
doing  fo,  wrongfully  miCappKes 
fuch  money  or  goods  to  his  own 
private  ufe,  all   the  partners  are 

*  anfwerable  i— 3 19 


19.  So,  if  two  perfons  are  in  part" 
nerihip  as  attornies  and  convey- 
ancers, and  one  of  them  receives 

.  money  to  be  laid  out  on  mortgage, 
but  mifapplies  it,  the  other  is  Liable 

i— 320 

20.  So,  where  one  of  two  partners 
applied  trufl  money  to  the  uie  of 
their  trade,  with  the  privity  of  the 
other,  both  are  liable  to  be  feed 
for  the  money  to  mifapplied 

1-3*3 

2 1  If  one  of  feveral  partners  refidjng 

abroad,  fell  goods  which  are  'to 

<    be   fmugglcd  from   thence    into 

England 


>    K 


1 

i 
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England  where  the  other  partner! 


6if 


fuwfand,  where  the  other  partner! 
reude  ;  no  action  lies  for  the  value 
of  the  good*,  though  the  partner* 
refidtng  in  England kxxw  nothing  of 
the  particular!  of  the  fide    i — 323 

22.  One  partner  cannot  bind  his  co- 
partner by  deed,  without  an-cxprefs 
authority  under  ileal  i — 324 

S3*  When  partners  diflblve  their 
partnerfhip  thej  fbould  fend  no- 
tice to  all  perfona  who  have  dealt 
with  them  ;  notice  in  the  gazette 
not  being  of  itfetf  fufficient 

i-324 

24,  But,  notice  of  diflblution  in  the 
gazette  h  a  fufficient  notice  to  all 
perfona  who  have  had  np  previous 
dealings  with  the  firm  »~3*5 

'45.  Upon  a  partnerfhip  contra  A,  all 
the  partners,  or  their  aifignees, 
muft/itf  and  bejued  t — 326, 7 

26.  The  action,  however,  muft  be 
brought  at  the  fuit  of  fucb  part- 
ners only  as  compofed  the  firm  at 
the  time  of  making  the  contract 

27.  With  regard  to  furviving  part- 
ners, it  is  a  rule,  that  where  one  of 
feveral  partners  dies,  an  a&ion  up- 
on a  partnerfhip  contract  muft  be 
brought  in  the  name  of  the  fur* 
vivors  only  ii—t  1 7 

28.  One  partner  has  in  general  no  re- 
medy at  law  againft  his  co-partner, 
for  any  thingrelating  to  the  partner- 
fhip concern,except  upon  an  expre(s 
agreement  made  between  them,their 
only  remedy  being  in  a  court  of 
equity  1—328 

29.  But  money  which  has  been  paid 
by  one  partner  to  another,  before 
the  bankruptcy  of  the  latter,  for 
thepurpofe  ofbeingpaidoverashi* 
liquidated  fhare  of  a  debt  to  their 
joint  creditor,  if  it  be  not  fo  paid,  is 
promote  as  an  individual  debt  un- 
der the  oommiffioa  of  his  co-partner 


£o.  60,  if  one  offerers!  partners,  in 
*  particular  concern,  pays  a  joint 
debt,  he  may  maintain  an  action 
.*gai*&  owe/  ifce. other  partners | 

I 


for   his  and  the  other  partners* 

proportion,unleXs  that  partner  plead 

in  abatement  i — 328 

31.  But  where  money  is  paid  by  one 
partner,  for  himfelf  and  co-part* 
ners,  upon  an  illegal  contract,  he 
cannot  recover  the  refpective  pro- 
portions of  the  other  partners 

32.  One  partner  may  jnaintain  aa 
action  againft  his  -co-partner,  for 
money  received  on  account  of  the 
feparate  ufc  of  the  former,  bat 
wrongfully  carried  to  the  partner- 
fhip accouut  *~»3*9 

33.  So,  one  partner  may  ftie  bfc  eo» 
partner  at  law  for  the  balance  of 
an  account  ftated  between  them 

i  -329—11—20$ 

PARTY  WALLS. 

1.  Of  the  ftatute  relating  to  party- 
walls,  and  the  perfons  liable  to  con- 
.  tribute,  as  alto  as  the  remedy  for 
recovering  a  moiety  of  the  expenet 
of  building  the  fame 

ti — 191  to  ioi 

PASSAGE  MONEY. 

i.  Where  a  /hip  is  taken  by  the  em> 
mj9  and  proceedings  are  inftituted 
in  the  Court  of  Admiralty,  the 
mafter  is  not  entitled  to  paflage* 
money  pro  raid  kineris  for  carry, 
ing  Dauengers  and  their  luggage, 
pending  the  fuit  in  the  admiralty 

i— 364 

PATENT. 
See  Imysntion. 

PAYMENT. 
See  Father  and  So m —Ma it i* 

AMD  SaaTAWT— P*MCItAl,,FA«« 
TOa,  AMD  Agikt. 

PENALTY,  AND  STIPULA. 
TED  DAMAGES. 

1.  Of  the  cUftinction  between  a  pc» 
naky  and  of  ftipnlated  damages* 
end  what  words  wiEamouat  to  the 
.one  or  the  other      u— £57  to  54C 

a.  In 
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j.  In  the  cafe  of  a  penalty,  the 
plaintiff  hat  his  election  to  proceed 
cither  for  the  penalty  or  for  gene 
ral  damages  j  but  having  once 
made  his  election,  and  recovered 
the  penalty,  he  cannot  bring  any 
action  to  recover  farther  fatisfac- 
tion  »— 147 

j.  But  a  party  cannot,  by  tendering 
the  penalty,  be  let  off  from  afpecific 
performance  of  the  contract 

w-547 

PERFORMERS. 
See  Stage  Performers. 

PHYSICIANS. 

j.  A  phyfician  cannot  maintain  an 
action  for  his  feet  n— '377 

PLAY. 
&»  Wager. 

I.  Money  fairly  won  at  play,  if  under 

i  o/  is  recoverable  by  action  of  af- 

Jumtft  11—  5°7 

PLEDGE  OF  GOODS. 

S.  If  exorbitant  and  illegal  intereft  be 
taken  upon  a  pledge  of  goods,  it 
may  be  recovered  back  by  action 

.  of  imfeteaus  affumtfii  for  money 
had  and  received  ,  ii — *  •  5 

%.  Where  money  is  lent  on  a  pledge, 
the  lender  may  recover  it  by  action 
of  indtbttatus  afumpjit,  for  to  much 
money  lent  and  advanced,  unlefs 
there  is  an  agreement  to  ftand  to 
the  pledge  only  ii—141 


POLICIES  OF  INSURANCE. 

I.  Wager  policies  arc  void  by  ftatute 
19  Geo  ^a.  c.  37.  * — 44 

2  So,allVe  affurances  on  (hips  orgoods 
are  void  by  the  fame  ftatute,  ex- 
cept hi  the  cafes  of  bankruptcy* 
or  death  of  the  affurer  *-44 

3.  Policies  of  affurance  made  by  pri 
▼ate  perfons    io    partner  fhip,  are 
aUovoi*  »— 44 


PREMIUMS  OF  INSURANCE. 

1.  In  what  cafes  premiums  of  infu* 
rance  are  recoverable  back.  &* 
Money  Had  and  Receive*  uf- 
oh  Marine  Insurances. 

I.  Re-afluranees  being  declared  il- 
legal, by  ftatute  19  Geo.  t  c.  ^7. 
the-  underwriters  cannot  recover 
the  premiums  thereof  from  the 
broker,  though  he  has  actually  re- 
ceived them  from  his  principal, 
aod  pafled  the  fame  in  account 
with  the  underwriters ;  he  having 
received  notice  from  the  affigneea 
of  the  infured  not  to  pay  them 
over  ii— 126 

POST  CHAISES. 

1.  If  a  perfon  hire  a  poft-chaife,  and 
is  permitted  to  go  into  it,  and  to 
put  on  his  luggage,  the  poftmaftcr 
mud  proceed  on  the  journey,  if  his 
fare  be  tendered  to  him      »  — 3*3 


PRINCIPAL  FACTOR,  AND 
AGENT. 

&*  Agekts  for  Govern  mew  t— 
Auctioneer— Master  &  Ser- 
vant—Mon^t    Had    and    Re- 

CE  VED, 

1.  The  general  duty  of  a  factor 

i— 234 

2.  His   power  is  either  general  or 
.  limited  :  how  he  rauft.  ad  in  cither 

cafe  i — 236 

j.  A  factor  or  agent  cannot  delegate 
his  authority  to  another ;  and  all 
contracts  entered  into  by  him 
fhoujd  regularly  be  made  in  the 
name  of  his  principal  i — 237 

4.  A  factor  or  agent  having  goods  of 
his  piincipal  to  fell,  cannot  bind  or 
affect  the  property  of  them,  by 
tortioufly  pledging,  or  otherwife 
difpofing  of  them,  in  fatisfactroo 
or  fecurity  for  his  own  debt 

i-237 

5.  But  a  factor  who  has  a  lien  on  the 
goods  of  his  principal,  may  deliver 
then. over  to-  a  third  perfon* as 

a  fecu- 
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"  a  Security ,   with   notice    of    tb> 
tfea  -  i — 237 

<.  If  goods  are  configned  to  a  fadoi 
or  agent,  who  afterwards  btcomc- 
-  bankrupt,  and  the  good*  remain  in 
fpecic  m  his  hands',  at  the  time  tit 
his  bankruptcy,  the  aifiguees  mult 
deliver  them  over  to  the  princi- 
pal »-*37 

7.  But  if  the  goods  are  fold  and  tun.ed 
imo  money,  the  principal  mull 
come  in  as  a  creditor  under  the 
comeniffijn  i  -  238 

8. Though  if  the  goods  happen  to  have 
been  fold  on  cr-dit,and  th  -  money  is 
not  naid  at  the  time  of  the  bankrupt- 
cy, or  death  of  the  broker  or  agent, 
the  iffigmes  or  executors  muft  pay 
it  over  tathr  principal,  after  dt-w 
ducting  the  iactoi's  commiffion 

g.\.\  mafter  is  liaMe  upon  a  nou 
drawn  in  his  name  by  his  fervant  or 
apprentice,  if  he  has  given  him  an 
authority  to  draw  notes  or  bills  in 
a  firailar  way  r  eforc  i — 239 

10.  So,  a  principal  is  bound  by  the 
acts  of  a  general  agent ;  but  an 
agent  under, a  limited  and  circum- 
fcribed  authority,  cannot  bind  his 
principal  by  any  act  which  exceed 
hit  authority  i — 240 

11.  But  if  an  agent,  acting  under  a 
Ijmited  authority  in  the  put  chafe 
of  goods,  has  any  difcretion  given 
him  to  exceed  the  fum  mentioned 
by  his  principal,  and  he  does  ex- 
ceed that  fum,  the  principalis  liable 

i— 241,2 

||.  So,  the  acknowledgment  of  an 
agent  employed  to  buy  goods,,  that 
he  has  received  them,  is  evidence  to 
bind  the  principal  .  i — 942 

13.  A  principal  js,  in  general*  refpon 
fible  for  the  mifreprefentation  01 
deceit  of  his  agept  ,  i — 242 

14.  If  a  perfon  buys  goods  of  a  fac- 
tor or  agent,  he  may  pay  him  tht 
money  for  them,  and  his  receipt 
will  be  a  difcharge  ;  unled  he  re- 
ceives previous  notice  from  the 
vrjagipai  not  to  pay  the  factor  j  in 


which  cafe  he  would  not  be  juftifie4 
in  afterwards  paying  the  money  to 
him  i  —24  j 

' 5  But  if  the  factor.at  the  time  of  the 
fal<"  of  (roods,  8cc.  be  indebted  to 
the  buyer,  the  latter  may  fet  off  any 
demand  he  may  have  on  the  factor* 
againit  the  demand  of  the  princi- 
pal, it  he  was  ignorant  of  his  fell- 
ing as  factor  i— 24$ 

1 6.  Payment  of  a  debt  to  an  agent 
of  au  attorney,  is  not  a  valid  pay- 
ment, but  payment  to  the  attorney 
himfelf  is  i  --  244 

7.  If  a  fervant  receives  a  bill  ia 
payment  of  a  debt  due  to  his  raaT- 
ter,  in  Head  of  money,  and  the  mat- 
ter diflents  from  it,  this  is  not  a 
v-,ilid  payment  i — 244 

18.  If  a  ion,  havinp  a  general  autho- 
rity to  receive  and  pay  money  for  bis 
father,  receive  money  due  to  his  fa- 
ther,and  figns  a  receipt  for  the  fame* 
and  afterward*  gives  away  the  money 
to  a  ilttnger,  the  debtor  is  difcfiarg- 
ed,  and  the  father  can  only  recover 
it  back  from  the  donee         1—24$ 

19.  If  a  perfon  takes  the  fecurity  of 
the  agent  himfelf,  unknown  to  hi! 
principal,  and  gives  the  agent  a  re- 
ceipt, purporting  to  be  ia  payment, 
and  on  the  production  of  which  the 
principal  deals  differently'  with  his 
agent,  fuppofing  the  debt  to  have 
been  paid,  the  principal  is  difcharg- 
ed  although  the  fecurity  fail  i — 246 

20.  If  a  factor  to  one  beyond  fea  buys 
and  fells  goods  for  his  principal, 
the  factor  may  fue  and  be  fued  ia 
his  own  name  i— 247 

21.  So,  where  a  factor  or  agent  in 
this  country  fells  goods  of  bis 
principal  in  his  own  name,  he,  or 
his  principal  may  bring  an  action 
for  the  price  \—zjfl 

it.  But  an  agent  is  not  liable  to  be 
fue'd  upon  contracts  made  on  be- 
half of  his  principal,  where  the 
name  of  the  principal  is  difclofcd 
at  the  lime  of  making  the  contract 

i— 14* 
23.  So, 
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%$.  Se»  where  money  »  paid  to  an 
agent  by  miftake  on  account  of 
liia  principal,  and '  the  agent  haa 
mOnaUy  paid  it  over  before  notice, 
he  u  discharged;  but  not  other- 
wile;  and  the  principal  alone  ii 
Kabk  i— aco 

ii*— 23 

14.  The  mere  cirenmftance  of,  how- 
ever, paffing  fuch  money  in  account, 
or  making  a  reft,  without  any  new 
credit  given,  frelh  bills  accepted,  or 
father  fum  advanced  for  the  prin- 
cipal, will  not  discharge  the  agent 

11—350 

35.  Where  money  is  paid  to  an  agent 
or  {errant,  on  account  of  hit  prin- 
cipal* to  be  bid  out  for  a  particu- 
lar pttrpofe,  but  the  agent  mifap- 
elicathc  money,  the  peribn  paying 
it  haa  hit  remedy  either  agaiuft  the 
principal  or  agent*  at  hit  election 

i— 2CI 

*6»  Money  paid  by  an  agent,  by  raif. 
take  or  otherwise,  may  he  recover- 
ed back  either  by  the  principal,  or 
•gent,  in  an  action  of  indebitatus 
njfinujdb  far  money  had  and  re- 
ceived 


97.  Though,  in  general,  an  agent  it 
not"  liable  to  be  fued  upon  con- 
tracts made  by  him  on  behalf  of 

'  Us  principal,  yet  if  he  make  an  ab* 
fblute  engagement  to  perform  it, 
ftrfmslljjnc  may  be  fued  thereon 

1—151 

it.  Upon  goods  fold  under  a  del 
credere  commiffion,  the  principal 
may  fee  either  the  factor  or  the 
buyer,  at  his  election  *~*53 

99.  Where  a  broker  buys  goods  for 
his  principal,  and  agrees,  for  a  cer- 
tain per  eenUtge,  to  indemnify  him, 
from  any  lofs  on  the  re-iale  of  them ; 
jf  the  principal  has  a  fair  oppor- 
tunity of  felling  the  goods  to  ad- 
vantage, but  neglects  to  avail  him- 
fclf  ofit,  the  broker  it  difcharged,. 
though  the  principal  afterwards, 
fell  them  at  a  lob  1—159 

jo.  An  action  of  ^fciA/f/liet,  at  the 
feit  of  the  principal  againft  his 


factor  or  agent  for  not  rendering 
an  account :  but  if  the  accounte 
be  long  and  intricate,  the  pip* 
per  remedy  is  by  action  of  ac- 
count i-ri6l 

31.  So,  if  a  broker  receive  money 
belonging  to  his  principal,  the  lat- 
ter may  recover  it  by  action  of  in* 
deKtatus  affimgfii  i— l6t 

H— as 

31.  So,  where  A,  appointed  B.  hia 
deputy  to  an  oftcc,  and  it  waa 
agreed  between  them  that  A  mould 
account  for  all  fees,  &c.  accord* 
fng  to  the  table  of  fees  belonging 
to  fuch  office,  and  pay  over  to  B* 
three- fourth  parts  thereof,  and  re- 
tain the  other  fourth  part  for  him* 
felf :  A,  is  bound  to  anfwer  for 
all  feet  received  in  the  office,  whe* 
ther  included  in  the  table  or  not 

i— 261 

33.  If  a  merchant  directs  his  factor 
or  correfpondent  totnfure,  which 
he  neglects  doing,  he  it  liable  to 
an  action  for  fuch  neglect  of  duty 

i— 16s 

34.  But  in  order  to  maintain  fiich  an 
action,  the  principal  mult  (how  that 
the  agent  was  guilty  either  of  a 
breach  oipofitrve  *rderstjrof*  negli- 
genu*  ox  fraud  1—163,  4 

35.  Where  a  banker  in  Lcndon  re- 
ceives bills  from  his  correfpondent 
in  the  country  for  payment,  and 
he  accepts  a  banker's  check  in 
payment,  he  it  not  liable,  though 
the  check  is  afterwards  di&onoured 

1—365 

36.  If  an  officer  00  foreign  fer*- 
vice,  fends  in  hit  refignation,  and 
directs  the  agent  of  the  regiment 
to  fell  hit  commiffion,  the  agent 
muft  take  care  to  fecure  to  him 
the  purchafe  money,  or  he  w91  be 
personally  liable  i— *66> 

37.  jf  cntrofted  B.  with  goods  to 
fell  in  Indm%  agreeing  to  take 
back  what  Afliould  net  be  able  to 
fell:  A  not  being  able  to  fell 
them  before  be  came  from  that 

« country f 
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country,  left  tbe  goods  with  a  per- 
fon  to  difpofe  df  there,  directing 
rfaim  to   remit   the  money  to  A. 
io,  England.    B.  it  not  liable  to 
nn  action  of  trover  i— f  67 

38.  A  factor  has  a  lien  on  goods,con- 
figned  to  him,    not  only  for  his 

Seneral  balance*  but  for  inct- 
eatal  charges  :  this  lien,  hdw- 
ever,  only  remains  fa  long  as  the 
agent  retains  pofleffion  of  the 
goods,  &c«  i — it  J 

39.  So  this  general  lien  does  not  at* 
uch  unlefs  they  come  into  the 
a&ual  pofleffion  of  the  agent 

i-*68 

40.  So,  the  general  right  of  Am  may 
be  controlled  by  agreement  of  the 
parties  \  as  if  A.  depofit  goods 
with  B*  for  fale,  and  B.  promife 
to  pay  the  proceeds  thereof  to  A. 
When  told,  B.  has  no  lien  on  fach 
goods  (if  not  fold)  for  his  general 
balance  i — 267,  8 

41*  So,  where  a  trader,  after  a  fecret 
aft  of  bankruptcy,  configns  goods 
to  his  factor,  who  advances  money 
thereon, .  the  latter  has  no  lien  on 
fuch  goods  for  his  general  balance, 
but  muft  deliver  them  up  to  the 
affignees  i—  a  68 

42.  So,  if  A.  employs  a  factor  to  fell 
goods,  he  has  no  hen  upon  them  in 
refpect  of  any  debt  due  for  other 
goods  fold  by  him  to  A.  on  ac- 
count of  another  employer  i  —268 

43.  But,  the  affignee  of  a  policy  of 
aflurance  on  goods,  who  becomes 
fuch  by  the  indorsement  to  him 
of  the  bill  of  lading  of  the  goods 
after  having  directed  his  corref- 
pondent  to  make  the  infurance, 
takes  it  fubject  to  the  lien  of  the 
correfpondent.  The  broker,  how- 
ever, hat  no  fib-Tun  for  his  ge- 
neral balance  with  the  correfpon- 
dentt  i — 270 

44.  So,  where  a  principal  gives  no- 
tice  to  his  factor  of  an  intended 
contignment  to  htm  of  a  (hip  for 
ink,  and,  in  confequence,  draws 


bills  on  the  factor,  which  he  ac- 
cepts) and  afterwards  the  principal 
dies,  and  his  executors  deliver  up 
the  Ihfp  to  the  factor  for  fale,  and 
he  fells  the  fame  purfuant  to  the 
teftator*a  orders,  the  factor  has  a 
lien  upon  the  proceeds  for  the' 
money  difburfed  brhim,  and  alfo 
for  the  amount  of  hit  acceptances, 
though  not  then  due  i— 170 

45.  A  factor  it  entitled  to  bring  an 
action  for  hit  factorage,  if  the  pirn- 
cipal  refufe  to  come  to  an  account, 
and  the  factor  has  vefted  the  pro- 
duce of  his  adventure  in  other 
goods  I — 271 

46.  But  a  factor  or  agent  (hall  not 
have  any  (alary  allowed  him  where 
he  acts  againft  the  intcreft  of  hit 
principal  {—171 

47.  So,  a  broker  who  contracts  wick 
others  for  tbe  fale  of  dock  at  a 
future  day,  by  the  authority  of  hit 
principal,  who  afterwards  refutes 
to  make  good  the  bargain,  cannot* 
by  paying  the  differences  to  fuck 
third  perfont,  maintain  an  actios) 
againft  his  principal  for  the  re- 
covery thereof;  fuch  contracts 
being  illegal  i— 371 

PRINCIPAL  AND  SURETY. 
&*  Money  Paid. 

PRINTS. 

1.  No  action  will  He  for  the  (ale  of 
immoral  and  libellous  prints 


i. 


PRIZE-MONEY. 

After  fentence  of  condemnation 
has  been  pronounced  in  the  Court 
of  Admiralty,  in  favour  of  the  cap- 
tors, and  the  property  captured 
has  been  fold  and  converted  into 
money,  an  action  lies  at  the  fait 
of 'the  captors  againft  the  agent 
who  has  received  the  money 

11—13* 

?.  So,  the  captor  of  a  prize  may  le- 
gally affign  his  (hare  therein  before 

condemnation  j 


6t%  INDEX  TO  THE  PRINCIPAL  J4ATT2R& 


condemnation  ;  anal  thereby  entitle 
the  afligoee  to  recover  it  againft 
the  prize  agent  after  coodemnation 
anifale  "-H7 


PROCTORS. 

B.  Wtn  payable  to  proctors  and  other 
eficett  for  bufinefs  done  by  them 
in  the  fpiritual  or  ecclcfiallical 
courts,  are  recoverable  by  ail  ion  of 
indebitatus  aflumgfit,  or  quantum 
meruit  ii — 388 

PROCURING  AN  ACT  TO 
BE  DONE. 

See  Services  akd  Works. 
PROMISES. 

&*  CONSIDERATION  —  CoifTIACT — 

Frauds,  Statute  or. 

1.  Promifes  are  either  exprefs  er  im- 
plied i — 3 

a.  Promife.  for  promife,  or  mutual 
protrudes,  are  valid  i —  1 5 

3.  A  promife  muft  be  made  upon  a 
good  confideration      i — 3,  8,  &c. 

PROMISSORY  NOTES. 

See  Money  Had  avd  Received. 

.1.  A  promiflbry  note  mould  be  found- 
ed on  a  good  confidcration  :  and  in 
what  cafes  it  is  void  for  want  there- 
of i— -9,  ia,  13 

PROSTITUTION. 

I,  Contracts  entered  into  with  a  view 
to  future  fornication  are  illegal  and 
void  a — 3 1 

t.  But  an  engagement  or  promife  by 
way  of  reparation  for  pad  fedu&ion, 
it  valid  i — 32 

3*  No  action  will  lie  for  the  rent  of 

-    lodgings  let  e$pref$ly  for  purpofr s 

of  proftitution  ft — c  2  % 

4.  But,  for  work  done  for  a  proftitute, 
fuch  as  warning  and  getting  up  of 
expenfive  articles  of  drefs,  to  en- 
able her  to  appear  in  public*  an  ac- 
tionjics  1—32 


PROVING  A  D£BT,  See. 

A  promife  to  pay  a  debt  eitfier  tnr 
confident  ion  of  the  creditor's  prov- 
ing it  to  be  due,  upon  oath  or  othefw 
wife,  Of  in  coafideratioo  of  the  debt- 
or's failing  to  prove  it  paid,  is  vain! 

11-449  10451 

R. 

RE-ASSURANCE. 


See  Pa. m. vms. 

1,  Premiums  for  effecting  polices  of 
re-affurance  cannot  be  recovered  by 
action  ;  fuch  infurances  being  ille- 
gal ii— 126 

RECEIVER-GENERAL,  OF 
THE  LAND-TAX  OF  A 
COUNTY. 

1  An  action  of  indebitatus  ajJhmpJU 
lies  by  the  leflet  of  land  againft  the 
receiver-general  of  the  land-tax  of 
a  county,  to  recover  a  fum  of  money 
affeffed  by  a  jury  as  a  compenfa- 
tion  for  the  ufe  of  plaintiff's  land* 
which  had  bten  taken  for  the  pub- 
lic fervice  under  the  Hat.  4^  £00.3. 

ii— 23 

RECOMMENDING  CUSTOM- 
ERS. 

I.  An  agreement  to  pay  fo  much  in 
the  pound  for  recommending  cuf- 
tomers  to  purchafe  goods  is  void 

w  ,  i-3ft 

RECORD 
See  Assumpsit. 

REMEDY. 

1.  Of  the  different  remedies  in  cafe  qT 
breach  of  contraband  of  the  party's, . 
right  of  election  ii  -549*  557 tficc. 

REPAIRS. 

See  Landlord  and  Tenant— 
Master*  of  Shi**— Owiua,t«r 
Shi?s. 

RENIV 
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KENT. 
See  Money  Had  and  Received— 

Usl   AKD  OCCUPATION. 

REPRESENTATION. 

I.  Fraudulent  representation  of  mate- 
rial circumftances  vitiates  all  eon- 
trads  i— 3« 

RESCINDING  OF  A  CON- 
TRACT. 

&*  Bankrupt — Mohfy  Had  and 

KECElVfcD. 

I.  Where  good*  are  actually  fold  and 
delivered,  the  con t raft  cannot  be  re- 
fcinded,or  the  goods  reftored  to  the 
feller  by  agreement  between  him 
and  the  buyer  upon  the  infolvency 
and  bankruptcy  of  the  latter 

i— 462 

a.  In  what  cafes  a  contract  can  or 
cannot  be  refunded      ii  —52  to  85 

RESPONDENTIA  BOND. 

I.  An  a&ion  of  indebitatus  affumpfit 
for  money  had  and  received  will  lie 
at  the  fuit  of  the  afiignce  of  a  re- 
fpondentia  bond  again  ft  the  obligor, 
who  undertakes  by  an  indorsement 
thereon,  to  pay  the  money  men- 
Joncd  in  the  bond  to  any  aifignee 

ii— 10 

RESTRAINT. 
See  Maeriaob  —  Trade. 

REVENUE  OFFICERS. 
See  Money  Had  and  Rscaived. 


S. 


SALES. 

See  Auction— Frauds,  Statute 
of—  Houses  —  MonE yJHad  and 
RfiCfilTB  »— Stamps—  War  RAN-* 
TY. 

I*  Of  the  general  rule*  relating  to 
fOutralU  for  the  fale  of  goods 

ii-*  19  to  3 13 


2.  After  earneft  given  upon  the  fale 
of  goods,  the  vendor  cannot  fell 
them  to  another  without  default  of 
the  vendee  ii  -  21 3 

;.  But  earneft  given  does  nor  alter 
the  property  of  the  goods  contract- 
ed for,  but  only  binds  the  bargaut 

ii— 213,  14,  231 

4.  Whatever  fum  is  given  as  earneft, 
or  a*  a  depofjt,  is  to  be  deemed 
I  aft  of  the  purchafe  roonty/unlcfs 
there  be  an  ezprefs  ftipulation  to  the 
coutrary  ii — 215 

5.  Where  goods  are  fold  conditionally, 
vis.,  "  if  the  buyer  like  or  diflike 
them  upon  view,"  the  buyer  muft 
determine  as  foon  as  he  has  firft 
fecn  them  :  but  if  he  has  till  a 
certain  day,  he  may  declare  hit 
liking  before  the  day,  and  alter  it 
at  the  day  ii — 215 

6.  So,  if  cattle  or  goods  are  fold  up- 
on a  contract  that  the  vendee  (hall 
life  them  a  certain  time  on  trial,  he 
may  retain  them  the  whole  time, 
although  ne  may  have  cxpreflcd  hit 
diflike  to  them  long  before  the  ex- . 
piration  of  the  time  allowed  for 
the  trial  ii — 215 

7.  If  cattle  or  goods  are  fold  upon  a 
warranty  which  turns  out  to  be  un- 
true, but  the  buyer  does  not  return 
them,  he  cannot  fct  up  the  breach 
of  warranty  in  an  ac\ion  for  the 
price,  though  he  may  fliow  the  true 
value,  ficc.  ii — 282,3,  363 

8.  When  goods  are  put  up  to  fale  by 
public  au&ion,  and  a  bidding  it 
made,  the  bidder  may  rctraft  his 
bidding  at  any  time  before  the  lo( 
is  knockad  down  to  him    ii— 217 

9.  But  if  goods  are  fairly  fold  at  an 
auction,  and  the  buyer  refufes  to  ac- 
'cept  and  pay  for  them,  he  is  liabje 
either  to  an  action  for  damages,  or 
to  an  action  of  indebitatus  *ffmm£/fc 
for  goods  fold  ii — 218,  220 

jo.  If,howcveT,the  owner  of  the  goods 
fecretly  employs  puffers  to  bid,  the 
contract  is  void  *— 37>  *57 

ii— 218 
II.  If 
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Ii.  If  upon  the  fale  of  goods  no  tftne 
/of  payment  it  mentioned,  the  buyer 
mutt  pay  for  them  upon  delivery 

fi— 221 

fc2*  So,  upon  a  fale  of  goods  for  ready 
,  snoncy»the  price  muft  be  paid  upon 
delivery ;  though  if  the  goods  are  de- 
Ifvered  without  payment,  and  the 
•  ieller  is  indebted  to  the  buyer,  the 
latter  is  not  obliged  to  pay  for  the 
goods  m  fpecie,  but  may  fet-off  his 
debt  againft  the  amount  thereof 

ii— 222 

1$.  Where  a  certain  quamty  of  goods 
art  bought  at  fo  much  per  ton  or 
hundred  weight,  if  the  contract  be 
entfre,the1>«yef  is  not  bound  to  pay 
for  them  until  the  whole  are  deliver- 
ed 11—113,231 

14.  An  agreement  to  take  a  fpecific 
parcel  of  copper  money,  in  payment 

-  of  goods,  is  binding  upon  the  feller, 
though  k  turn  out  to  be  coun- 
terfeit, if  the  buyer  is  ignorant  of 
this  circumftance,  and  h  not  guilty 
of  any  f rand  ii— 223) 

15.  tf  a  tradefman  gives  credit  for 
goods  at  the  time  of  fate,  no  adion 
lws  till  that  period  is  expired :  but 
if  the  time  of  credit  is  given  after 
the  fale,  or  if  the  buyer  has  not 
bought  the  goods  bond  Jtdtt  the 
tradefman  may  fne  for  his  debt  im- 
mediately ii— 223 

1&  Goods  fold  upon  t  contract  that 
the  vendee  (hall  pay  for  them  in 
thru  monlhsbya  bill  at  ttoo  months, 
is  a  credit  ofjne  months ;  and  no  ac- 
tion rftndtbketui  affmiffit  for  goods 
fold  and  delivered  lies  till  the  expi- 
ration of  the  five  months.  But  if 
the  vendee  refufes  to  give  the  bill  at 
the  end  of  the  three  months,  he  is 
liable  to  an  aAion  of  damages  for 
breach  of  his  contract         ii — 224 

47.  So,  -  if  goods  are  fold  upon  a 
contract  to  pay  for  them  by  a  bill 
to  be  drawn  and  payable  at  fo 
many  months  date,  the  vendor  mull 
draw  the  bill  and  prefent  it  to  the 
vendee,  even  though  the  latter  may 
have  dishonoured  many  of  his  ac- 


ceptances between  the  time  of  fale 
and  the  period  for  drawing  the  bftt 

ii — 2S$ 

iB.  If  upon  a  bargain  and  fale,  earned 
is  paid,  or  a  note  in  writing  Ggned, 
the  property  is  veiled  in  the  vendee 

ii—  231 

19.  When  a  bargain  and  fale  is  com- 
plete, and  by  the  contract  the  mo- 
ney is  to  be  paid  before  the  delivery 
of  the  goods,  or  if  there  be  no 
agreement  as  to  the  time  of  pay- 
ment, and  the  vendee  rc/ufes  to  ac* 

.  cept  them,  an  a&ion  of  \ndcbitatia 
ajfnmgfit  lies  for  goods  bargained  and 
(old  ii  -  230 

20.  If  A*  promife  B.  toL  on  delivery 
of  twenty  quarters  of  com,  no  ac- 
tion lies  for  the  20/.  until  the  de- 
livery of  the  whole  twenty  quarters 

ii— 231 

It.  So,  where  the  vendor,  after  per* 
mitting  the  vendee's  fervant  to  pack 
part  of  the  goods  in  clothes  fur- 
nihSed  by  the  vendee,  declares  they 
(hall  not  go  off  the  premifes  till  they. 

**  are  paid  for,  and  he  accordingly 
keeps  them,  no  ad  ion  for  goods 
fold  and  delivered  will  lie    ii — 2  3 1 

2  2*  Where  goods  are  ordered  to  be  fent 
to  the  vendee  by  a  carrier,  without 
naming  any  particular  one,  or  to  be 

'  fent  by  a  particular  mode  of  con- 
veyance, an  a&ion  for  goods  fold 
and  delivered  lies  as  foon  as  the 
goods  are  delivered  to  the  proper 
carrier  ii — 23110236 

23.  If  A.  and  B.  come  to  a  mop,  and 
A.  fays,  let  B.  have  fu  much  cloth 
and- 1  will  pay  for  it,  or-  fee  you 
paid,  A.  is  the  original  dtbtxn*,  and 
he  alone  is  liable  ii — 237 

24.  But  if  the  promife  amounts  to  a 
collateral  engagement  only,  vuk.« 
to  pay  for  the  goods  if  B.  does 
not,  in  fuch  cafe  A  is  not  liable* 
unkfs  the  promife  be  Ted  need  into 
writingt  and  &  has  made  default 

ii-2j7 

25.  If  a  contract  for  the  fale  of  con- 
traband or  prohibited  goods  be 
made  in  this  country,  it  is  void,  and 
no  aftion  lies  thereon;  but  if  the 

contrad 
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*  cefltra&  and  delivery  are  complete 

*  abroad  ;  and  the  feller  does  not  af- 
fift  in  fmugglieg  theqt  here,  fuch  a 
contract  is  valid,  and  an  adlion  will 
lie  thereon  for  the  price  of  the 
goods  ii— *39  to  244 

26.  No  action  lies  upon  a  contract 
for  the  fale  of  obfeeoe  and  libellous 
print!  ii— 244 

SALVAGE  OF  SHIP  OR 
GOODS. 

I..  If  a  perfon,  by  his  own  labour,  pre- 
ferves  goods  which  have  been  either 
abandoned, or )in  danger  at  fca,  he  is 
entitled  to  retain  pofTeffion  of  the 
goods  until  proper  compensation  is 
made  to  him  for  his  trouble  :  or  he 
may  proceed  either  in  the  mode  pre- 
scribed by  the  (latute,  or  bring  an 
a&ion  of  affumfjk  upon  a  quantum 
meruit  11—354  to  400 

SCOTCH  BOND. 

1.  Theaffignee  of  a  Scotch  hond  may 
brine:  an  adton  of  affumpfit  thereon 
in  his  own  name ;  fuch  an  inftru- 
ment  being  affignable  by  the  law  of 
Scotland  ii— 508 

SEAMEN'S  WAGES. 

• 

I.  No  mafter  of  a  {hip  can  legally 
take  any  ieaman  beyond  the  feas, 
or  on  the  coafting  trade,  without 
firft  entering  into  an  agreement  in 
writing,  declaring  the  rate  of  wages, 
&c.  i — 365  to  369 

a.  Every  mafter  who  fhall  knowingly 
hire  any  feaman,  who  has  defcrted', 
ihall  forfeit  100A  i— 366 

3.  No  mafter  can  legally  hire  any  fea- 
men  in  the  Weft  Indict  for  more  than 
after  the  rate  of  double  monthly 
wagescqntra&ed  for  in  Great  Britain, 
without  a  certificate,  &c.     i — 366 

4.  When  a  written  agreement  is  made 
it  becomes  the  only  evidence  of  the 
contract  between  the  parties,  and 
nothing  can  be  recovered  beyond 
what  is  therein  exprefltd     i— 369, 

'  372 
Vdu  II. 


5.  A  promifc  to  pay  a  feaman  an  ex  - 
tra  fum  for  extraordinary  fervice, 
at  the  time  the  (hip  is  in  diftrefs, 
is  void  i — 369 

6.  But  where  a  (hip  (lays  in  a  foreign 
portaconfidcrable  length  of  time  to 
refit,  &c  ,and  in  order  to  prevent  the 
feamen  from  going  away,  the  cap- 
tain agrees  to  pay  them  fo  much 
fer  month  whilli  (lie  is  there  de« 
taint  d,  this  is  valid  i  —  369 . 

7.  If  a  feaman  aSuaily  performs  his 
duty  t  or  if  he  is  prevented  from 
doing  it  either  by  illnefs,  or  the 
miiconduft  of  the  mailer,  and  the 
(hip  earns  her  freight,  he  is  entitled 
to  be  paid  his  wages  1—370 

8.  If  the  owners  do  not  fend  the  (hip 
her  intended  voyage,  the  feamen 
are  entitled  to  be  paid  for  the  time 
they  actually  ferve  on  board,  and 
may  maintain  an  a&ion  for  any  fpe- 
cial  damage  they  may  fuftain 

9.  In 'general,  however,  wages  are 
not  payable  unlcfs  (he  (hip  earns  her 
freight  1—372, 38.3 

10.  Of  the  payment  of  wages  on 
outward  an(l  homeward  bound  voy- 
ages i— 372,  &c. 

ii.  Where  a  feaman  is  hired  by  the 
month,  and  the  (hip  is  detained 
in  a  foreiVn  port  by  an  embar- 
go or  hoftile  detention  $  but  he 
remains  with  the  (hip,  which  af- 
terwards performs  her  voyage,  and 
cams  her  freight,  the  feaman  is  en- 
titled to  his  full  wages,  including 
the  period  of  the  /hip's  detention 

'— 373»&c. 

12.  So,  in  the  cafe  of  capture  and  re- 
capture, if  the  fhrp  earns  her  freight 
the  feamen  are  entitled  to  their 
wages  j_375 

13.  If  a  feaman  is  imprefled  out  of  a 
merchant  (hip,  or  voluntarily  enters 
into  the  King's  ferviee,  he  isenti. 
tied  to  a  proportion  of  his  wages 

»— 376 

14.  If  a  feaman  dies  during  the  voy- 
age, and  his  wages  are  payable 
monthly,  his  reprefentatives  are  en- 

S  s  ntlcd 
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titled  to  a  proportion  thereof  to  the 
time  of  his  death :  but  if  the  con 
tra&  be  for  an  entire  fum,  and  made 
payable  under  a  proviib  that  he 
continues  with  the  (hip  to  the  end 
of  the  voyage.,  the  reprefentatives 
are  not  entitled  to  any  part  of  the 
fum,  unltfs  there  be  a  cuRotn  or 
tifagato  pay  a  proportion     i~377 

ij.  Though  the  captain  of  a  (hip  is 
bound  by  ftat.  37  Geo.  3.  c.  73.  to 
account  upon  oath  for  the  wage* 
due  to  a  deceafed  feaman,  and  to 
pay  the  arrears  into  Greenwich  Hof* 
pita!,  the  representatives  may  never- 
thclefs  fue  the  captain  for  any  wages 
which  may  be  due  to  the  deceafed 
beyond  the  fum  fo  paid  in     i — 378 

16.  If  a  (hip  be  unable  to  perform  her 
voyage  m  confcquence  of  her  not 
being  fea-worthy,  the  failors  cannot 
fue  Tor  wages  for  any  part  of  the 
voyage :  but  their  remedy  is  bv 
fpecial  action  on  the  cafe  againft 
the  owners  for  damages       1—380. 

17.  If  any  part  of*  the  cargo  be  em- 
bezzled or  damaged  by  fraud  or 
negligence  of  the  feameo,  the  maf- 
tcr  and  owners  may  dedud  the 
amount  of  fuch  embezzlement  or  \ 
damage  from  the  wages  of  ther- 
mal by  wbofe  mlfcondu8  the  injury 
has  happened  > — 3&1 

1 8.  But,wbere  fuch  an  inmry  happens, 
and  it  cannot  be  ascertained  by 
whom  it  was  done,  no  deduction 
can  be  made  from  the  wages  of  any 
particular  feaman  i— 3**2 

in.  Defertion  from  the  rtiip  is  a  for- 
feiture  of  all  wages  previouflv  earn- 
ed l--3&4 

ao.  So,  wages  are  forfeited  if  the 
failor  refutes  to  affill  the  matter  in 
defending  the  (hip  againft  the  at- 
tack of  pirates,  Sec.  i — 386 

81.  So,  neglea  of  duty,  difobedience 
of  orders,  or  habitual  drunkennefs, 
arc  caufct  of  forfeiture  of  wages 

i  -  386>  7 

at-  But  where  a  feaman  being  put  on 
(hore,  (laid  till  the  next  morninr  in 
order  to  getvi&uals,  &c,  and  then 


offered  to  go  on  board,  but  the  cap- 
tain refufed  to  receive  him,  this  was 
held  not  to  amount  to  dcfcrtion 

i— 5*7 
13.  Of  the  time  and  place  of  payment 
of  wages  to  feamea  engaged  in  the 
Wejl  India  and  flave  trades,  and  a  If© 
in  the  coaRing  trade,  and  on  other 
voyages,  &c.  i — 388  to  39 1 

24.  teamen  have  a  threefold  remedy 
for  the  recovery  of  their  wages, 
v'm  ,  againft  the  (hip,  the  owners, 
and  the  mailer  i-  391  to  393 

25.  In  the  fifhing  trade,  the  feamea 
nfually  ferve  under  an  engagement 
to  receive  a  certain  proportion  of 
the  profits  of  the  adventure  i — 393 


SECURITIES. 

1.  If  the  obligee  of  a  bond  promife 
to  deliver  it  up  on  payment  of  the 
principal,  but  afterwards  refufes  to 
do  fo,  he  is  liable  to  an  action  for 
breach  of  his  promife  ii— 348 

2.  So,  where  arbitrators  are  about  to 
award  that  J.  (hall  deliver  up  to 
£.  two  bonds  to  be  cancelled,  but 
in  confideratkin  that  they  will  leave 
them  out  of  the  award,.**,  undertakes 
to  deliver  them  up  to  B. ;  he  is 
liable  to  an  a&ion  on  this  under- 
taking, if  he  refyfes  to  deliver  up 
the  bond  «— 34* 

3.  So,  an  a&ion  ofajfumpft  will  lie  up- 
on  a  promife  to  pay  money  in  ooo* 
fidciation  of  giving  up  fecurities 

ii— 44* 

SEDUCTION. 

1.  Contracts  by  way  of  reparation  for 
pad  fedu&ion  are  vaKd  i — 3* 

a.  But  a  contract  for  future  cohabi- 
tation it  illegal  i — Ji 

SERVANT. 
&* Mastx*  and  Servant. 

SERVICES  AND  WORKS. 

See  Carfentirs  and  Builders- 
Clergy  men— Salvagi — $WR- 

YIYORS— SUROIONI. 

I.  Where 
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t.  Where  a  perfon  is  employed  to  do 
any  work  for  another,  under  an 
agreement  to  be  paid  a  particular 
fum  of  money,  it  may  be  recovered 
by  action  of  indebitatus  ajfumpfit%  as 
fooo  as  the  work  is  fin  1  (bed <  but 
if  there  be  no  exprefs  agreement  as 
to  price  he  may  maintain  an  action 
of  rjfumgfit  on  a  quantum  meruit,  for 
fo  much  as  he  is  fairly  and  reafon- 
ably  entitled  to  for  the  work 

ii— 358 

2.  If  a  perfon  is  employed  to  do  any 
buiinefs  for  another,  and  does  it  in 
an  unlkilful  and  improper  manner, 
he  is  liable  to  an  a&ion  of  affumpftt 
for  damages  a — 358 

3.  So,  where  one  man  engages  either 
to  fcrve  or  employ  another  for  hire, 
but  afterwards  refufes  fo  to  do,  he 
his  liable  to  the  fame  kind  of  action 

4.  If  a  man  promife  to  build  a  mill 
or  houfe  within  a  certain  time,  but 
fails  in  doing  it,  no  action  lies  up- 
on this  promife,  unlefs  there  be  a 
confideration  alleged  for  the  doing 
it  « — 3^5 

5 .  In  an  alt  ion  of  affumpfit  for  fervices 
and  works,  the  defendant  rr.ay  (how 
that  the  work  was  improperly  done, 
and  that  the  plaintiff  is  not  entitled 
to  fo  much  as  he  has  charged 

"~36i»  37*»384 

6.  A  promife  to  pay  a  fum  of  money 
to  another,  in  confideration  of  his 
procuring  a  particular  purchafc,  or 
the  enjoyment  of  a  houfe,  Sec.  t  is 
valid ;  and  when  the  purchafe,  &c. 
are  completed,  an  action  of  indebita- 
tus ajfumpfit  will  lie  for  the  amount 
of  the  fum  promifed  ii— 400  to  403 

7.  A  promife  to  pay-money  to  another, 
in  confideration  of  his  procuring  a 
pardon,  is  not  recoverable  by  ac- 
tion ii — 403 

9.  An  agreement  to  pay  a  per  centage 
upon  the  day  on  which  any  money 
mould  be  received  by  the  defendant 
through  the  means  of  the  plaintiff's 
information,  does  not  entitle  the 
plaintiff  to  the  fer  centage  upon  the 
transfer  oftanijloci  11—404 


9.  No  aft  ion  lies  •  for  fervices  which 
have  been  performed  voluntarily, 
but  with  a  view  to  be  rewarded  by 
a  legacy  ii— 406,  7 

SET-OFF. 
See  Assumpsit. 

SHERIFFS   AND  THEIR  OF- 
FICERS. 

See  Mokey  Had  and  Received* 

1.  A  promife  made  to  a  (heriff  or  gaoler 
to  pay  him  a  fum  of  money  if  he  will 
permit  his  prifoner  to  efcape,  or  go 
at  large,  is  void  '  i — 34»35- 

"— 435 

a.  Or  if  he  will  accept  baO,  or  caufe 

goods  to  be  found  by  inquifition, 

&c.  i— 35 

3.  But  a  promife  to  indemnify  a 
(heriff  in  doing  a  lawful  aft  is  valid 

4.  An  agreement  with  a  (heriff' s  of- 
ficer to  put  in  bail  at  the  return  of 
the  writ,  is  void  by  flat.  23  Ben.  6. 
*.  9.  1— 3^  4° 

S— 43£ 

5.  If  a  ftrriff  or  gaoler  voluntari- 
ly fuffer  a  prifoner  to  efcape,  for 
which  he  is  obliged  to  pay  the 
debt,  he  cannot  recover  it  againft 
the  pufoner  ii — 203 

6.  But  if  a  (heriff' s  officer  difcharge 
a  defendant  arretted  on  mefne  pro- 
cefs,  on  payment  of  the  fworn  to, 
and  is  afterwards  obliged  to  pay  the 
remainder  of  the  debt,  he  may  re- 
cover it  from  the  defendant  by  ac- 
tion cf  indebitatus  ajjumtfit  for  mo- 
ney paid  ii— 203 

SHIP. 

See  Freight — Owners — Master! 
of  Ships. 

SIMONY. 
1.  All  fimohical  contract*,  are  void 

SMUGGLING. 
See  Sales. 

1.  All  contracts  made  in  contraven- 
tion of  the  revenue  laws  of  this 

Ss  a         country. 


^1 
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1—44 
ll — 239  to  244 

SON. 

HER  ahd  Son. 

STAKEHOLDER. 
See  Money  Had  and  Received. 

1 .  If  money  be  depofitcd  in  the  hands 
of  a  ftakeholder  for  the  purpofe  of 
being  paid  over  to  the  winner  on 
the  event  of  legal  wager,  the  win- 
ner may  recover  it  of  the  Hake- 
holder  by  action  of  indebitatus  af- 
fumjifit  for  money  had  and  received 

ii — 24 

s.  In  what  cafes  money  deposited 
with  a  ftakeholder  upon  an  illegal 
rontraS  or  wager,  can  or  cannot  be 
jecovered  ii — 124,  &c. 

STATUTE  OF  FRAUDS. 

tee  E^itTjjc. 


STAGE-COACHES. 

1.  If  a  pcrfon  pays  the  whole  rare 
of  a  ftage-coach,  he  may  take  hi 
place   thereto  at  any  part  of  the 
journey,  but  not  fo  if  he  make  a 
depofit  of  half  the  fare  only 

ii— 392,  3 

2.  The  proprietors  of  a  mail-coach 
are  anfwerable  for  any  injury  hap- 
pening to  a  paflfcngcr  through  the 
mifcondudt  of  their  driver 

•39 


IK 


STAGE  PERFORMERS. 


< 


I.  No   action  will  lie  upon  an  agree- 
ment  to  dance  at  a  theatre  whic 
is  not  licenfed  as  required  by  t 
flat.  10  Ceo.  2.  c.  28.  ii — 389,3 


— STAMFSr-— 


/ 


1.  Of  the  ilamp  duties  payable  on 
different  contracts,  agreements, 
bills,  notes,  &c.         i — 13010  137 

2.  An  agreement  made  at  fea  does 
not  require  to  be  damped     i — 137 

3.  But  if  an  agreement  be  executed 
in  a,  foreign  country,  and  by  the 
laws  of  that  country  a  (lamp  is 
required,   it  is  void  unlefs  damped 


agreeably  to  the  (lamp  laws  of  thai 
country  i — l$B 

4.  A  mere  written  acknowledgment 
of  a  debt  need  not  be  {lamped    . 

1-139,14° 

5.  If  there  be  two  agreements  on  one 
piece  of  paper,  there  mull  be  dif- 
tinlt  and  frparatc  (lamps     i — no 

6.  When  a  bill  of  exchange*  or  writ* 
ten  agreement  have  been  once  ex- 
ecuted by  the  parties,  any  fubfe- 
qnent  alteration  therein  will  require 
a  new  (lamp  i-140 

7.  Upon  the  exemption  made  in  the 
ftatute  relating  to  the  fale  of  goods, 
it  has  been  determined  that  an 
agreement  to  indemnify  from  any 
lofs  on  the  re-fale  of  goods  pur- 
chafed  by  a  broker  for  his  principal, 
need  not  be  ftamped  1—141 

8.  But  an  agreement  between  mer- 
chants that  one  (hall  take  a  mare  in 
the  out-fit  of  a  (hip,  &c.»  muft  be 
(lamped  i — 142 

9.  So,  an  agreement  for  the  Sale  of  hops 
growing,  ma  ft  be  ilamped     i — 143 

10.  So,  an  agreement  for  the  making  of 
fpindles,  &c.  muft  be  (lamped 

"-'44 
1.  Upon  the  claufe  of  exemption  of 
letters  palling  by  the  pod  between 
merchants  and  others,  it  has  been 
determined,  that  a  letter  written 
by  a  fon  on  behalf  of  his  mother, 
who  was  in  trade,  to  a  tradesman, 
thereby  undertaking  to  pay  a  debt 
of  his  mother,  which  had  been  con- 
tracted in  the  courfe  of  bufinefe,  is 
exempt  from  the  damp  duty. 

i-145 

STIPULATED  DAMAGES. 
See  Penalty. 

STOCK. 
&i  MoikEY  H*d  and  Received— 

Mo  NET  L  t  H  T  -*-  StOC  X- JOB  MM  C. 

STOCKING-JOBBING 

I.  All  contracts  in  the  nature  of  wa- 
gers, putts,  refufals,  &c.  relating  to 
any  public  (lock  or  for  buying  and 
10  „      felling 
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felling  any  (lock  of  which  the  par- 
ties are  not  poffcfled,  or  for  paying 
.  the  differences  upon  flock ing-jobb- 
.  ing  tranfa&iotts,arc  wholly  void  by 
the  Hat.  7  Geo.  2.  e . 8    ii  -  245,  &c. 

2«  Upon  the  6th  fec\ipn  oft  his  ftatutc, 
it  has  been  determined,  that  in  an 
a£<ion  for  damages  for  refufing  to 
accept  flock  bond  fide  purchafed, 
the  plaintiff  mud  prove  an  actual 
transfer  of  the  (lock  to  another  per- 
fon before  the  commencement  of 
the  action  ii — 250925697 

3.  So,  in  an  action  upon  a  contract 
for  not  accepting  flock  agreed  to 
be  transferred  on  requeft,  the  plain- 
tiff mufl  prove  either  an  artnal  ten- 
der of  the  flock  to  the  defendant, 

'  and  his  rtfufal,  or  that  he  waited  at 
the  bank  till  the  clofe  of  the  books 
on  the  day  on  which  the  transfer 
was  to  be  made  ii  —  256,  7 

4.  Upon  the  8th  feclion  it  has  been 
decided,  that  if  //.  being  pofTcfTed 
t>Mlock,empowers2?.,at  hisrequefl 
and  for  his  own  benefit,  to  full  the 
fame,  for  which 5.  agrees  to  transfer 
the  fame  quantity  to  A.  at  the  next' 
opening  ;  this  is  a  valid  agreement^ 
though  B.  was  not  pofTefled  of  any 
ftock  at  the  time  of  the  contracl 

ii — 260 

J.  How   the  damages  for  breach  of 

contract  in  not  replacing  flock  are 

to  be  etlimated       ii— 262,  250,  7 

(.  A  bill  drawn  by  a  bioker  upon, 
and  accepted  by  his  principal,  for 
the  amount  of  differences  paid  on 
ftock  jobbing  transactions,  is  void 

•—43 

S17RGEONS  AND  APOTHE- 
CARIES. 

I.  A  furgeon  or  apothecary  may 
maintain  an  a&ion  of  ajfum^fit  for 
labour  and  attendance,  as  alfo  as 
for  medicines:  but  if  a  furgeou 
delivers  a  bill  to  his  patient,  and 
leaves  a  blank  for  his  charge  for 
attendance,  and  the  patient  pays  a 
certain  fum  on  that  account,  the 
furgeon  is  bound  by  the  fum  fo 
paid  it -370 


2.  It  has  been  held  to-  be  a  good 
defence  to  an  a£lion  by  an  apothe  • 
cary  for  his  bill  of  charge  that  he 
treated  his  patient  ignorantly  and 
improperly  ii  -  372 

• 

3.  So,   a  furgeon  or  apothecary  ir. 
liable  to  an  a£>ion  of  damages  for  '* 
negligence  ia  the  treatment  of  hit 
patient  »— 373 

SURVEYORS, 

I.  A  furveyor  is  entitled  to  a  reafoa- 
able  compenfation  for  his  labour* 
but  he  is  not  entitled  to  eflimate 
it  by  the  money  laid  out  by  his 
employer,  in  finishing  his  building 

ii— 396,  70 

SOLICITORS- 
See  ArTOttiiES. 

SUTLERS.  . 

1.  Two  fu tiers  of  a  regiment,  who  as 
,  fuch  were  entitled  to  certain  daily 
/  forage  of  oats  and  liay  for  horfes, 
entered  into  an  agreement  with  the 
perfon  fupplying  the  king's  maga- 
zine, th3t  he  fhould  allow  them  g  £d, 
by  ration,  for  every  ration  to  which 
they  fhould  be  entitled  and  which 
they  fhould  leave  irf  the  magazine 
for  his  ufe ;  fuch  an  agreement  was 
held  to  be  void  i — 37 


SURETY. 
See  Money  Paid. 

T. 

THIRD  PERSON. 

See  Frauds,  Statute  op. 

1 1»  v  hat  cafes  a  confideration  com- 
ing iiam  a  third  perfon  will  fup- 
pori  a  pfomife  i — 27 


i  ♦ 


TENANT. 
See  Law d lord  and  Tenant. 

S  a  3  TITHE*. 
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TITHBS.  I 

X.   An  a&ion -of  indebitatus  ajfvwtftt 
liesior  tithes  bargained  and  fold 

ii-531  J 

2.  So,  this  fonn  of  a&ion  lies  for  a 
coropofition  in  lieu  of  tithe*  ii  -  5  3 1 

TITLE. 

I.  In  what  cafes  a  title  to  an  office,  or 
to  fees,  in  refpe&  of  an  office,  may 
be  tried  in  an  a&ion  of  ajfumpjit 

ii— 13*,  &c. 


TRADE. 

I.    Contrails  which  bind  any  to  a 
total  reftraint  of  trade,  is  illegal       \ 

ii — 467  to  480 

3.  But  if  a  man,  for  a  good  confider- 
ation,   reftrains    himfelf  from  the 
c xercife  of  his  trade  in  a  particu 
lar  place,  it  is  lawful 

ii — 467  to  480 


TRADING. 


-%.  All  trading  with  the  fubjetfs  of 
an  enemy's  country,  without  the 
king's  licence,  is  illegal         i—  36  j 

TREATING  VOTERS  AT 
ELECTIONS. 

1.  A  contract  with  a  candidate  for 
futn  ifhing  proviiions  for  voters,  is 
fllegal  »-356 

TRUSTEES. 


x  X~braach  of  truft,  in  fome  in* 
ftanccs,  may  be  the  ground  of  an 
a&ion  of  qfumpfit  /  as  where  a 
truitec  wrongfully^applies  truft- 
money  to  his  own  ufe,  an  action  of 
indebitatus  qfumpfit  will  lie  for  mo-  I 
ney  had  and  received  i — 4 04 

3.  But  trull ee%  by  fubmitting  mat 
ters  of  truft  to  arbitration,  do  not 
make  tbcmftlves  per/oualfy  liable,  t 


except  fo  far  as  they  have  effect  of 
the  truft-cftate  '    1-^-404. 

TRUST  PROPERTY. 

,  Property  which  a  bankrupt  hold* 
merely  as  a  truftee,  does  not  paf* 
under  the  general  aflignmem  to  hi» 
affiances  ^4°9 


U. 

VOLUNTARY  PAYMENTS. 

Sec  Money  Had  and  Received  — 
MoNtY  Paid. 

USE  AND  OCCUPATION. 

1.  By  ftat.  1 1  Geo.  z.  c.  19.  an  a&ion 
of  *J«'*pfit  will  lie  for  ufe  and  ©c- 
cu  pat  ion  of  lands,  houfes,  flee- 
either  upon  an  exprefs  cr  implied 
promife  11—5^0 

a.  But  this  form  of  aft  ion  does  not 
lie,  if  there  be  a  leafc  under  feal 

ii— 511 

«.  Wherever  4  tenant  occupies  and 
enjoys  premifes  by  pet  million  of 
the  owner,  he  is  liable  to  be  fue4 
in  this  form  of  a&ion  upon  a  quan- 
tum meruit;  as  if  a  landlord  con- 
veys his  title  and  intereft  of  lands 
or  houfes  in  the  occupation  of  a 
tenant,  cither  by  way  of  purchafe, 
mortgage,  or  grant  of  an  annuity, 
the  tenant  is  liable  to  be  fucd  in 
this  form  of  a&ion,  at  the  fuit  of 
the  purchafer,  mortgagor,  or  gran- 
tee,  for  rent  accruing  due  in  their 
time,  even  after  recovery  in  eject- 
ment, for  fo  much  as  lnall  be   in 
arrear,  previous  to  the  day  of  the 
demife  laid  in  the  declaration   in 
eje&mcat  ii-511,  512 

4,  bo,  if  J.  agrees  to  let  lands  to  B.9 
who  permits  C  to  occupy  them, 
A.  may  recover  the  arrears  of  rent 
againtt  B.  in  this  form  of  a&ion 

ii-513 


So,  upon  an  exprefs  to  pay  fo 
much  per  week  for  a  houfe,  in  con- 
tideration  that  the  landlord  would 
permit  the  tenant  to  occupy  {he 
'  fasif^ 
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fame,  the  tenant  is  liable  for  the  rent 
in  this  form  of  a&ion,  though  he 
never  a&ually  occupied  the  houfe, 
or  took  poiTeflion  of  it         it — 514 

6.  So,  if  there  be  an  agreement  under 
feal  to  demife  a  houfe,  by  words 
not  amounting  to  an  a&uai  demife, 
and  the  tenant  occupies  the  pre- 
mifes,  the  landlord  may  fucin  this 
form  of  ac\ion  for  the  rent  in  arrear 

ii— 515 

7*  But  if  a  tenant  agrees  to  pay  a 
fum  of  money  annually,  over  and 
above  the  rent  referred  for  and  to- 
wards the  good  nvi\l9  this  cannot  be 
recovered  under  a  count  for  ufe 
and  occupation,;  but  the  landlord 
m uft  declare  fpecially  on  the  pro- 
mife  ii — 515 

£.  So,  this  form  bf  aclion  will  not 
He  to  try  a  title  to  premifes  be- 
tween two  adverfe  claimants 

ii— 518 

o.  Where  a  leafe  is  expired,  the 
tenant  continues  liable  to  the  old 
rent,  unlefs  he  deliver  up  complete 
pofitflion,  or  the  landlord  accepts 
another  tenant ;  and  fuch  rent  is 
recoverable  by  action  of  ajfumfjit 

'    11 — 5  * « 

to.  Though  rent  be  payable  quarter 
)y,  it  does  not  difpenfe  with  the 
rieceflity  of  half  a  year's  notice  to 
quk :  the  landlord,  however,  by 
not  exprefiing  his  diflcnt  thereto, 
and  from  other  circum (lances,  may 
be  coniidered  as  having  waved  the 
want  of  a  regular  notice      ii-— 519 

\  1 .  But  if  a  ledger  goes  away,  with- 
out giving  a  regular  notice  to  | 
quit,  the  circumltance  of  the  land- 
lord (licking  up  a  bill  at  the  win; 
dow,  and  endeavouring  to  let  them, 
is  no  waiver  of  the  want  of  regular 
notice  \\ — 520, 1 

1%.  If  affignees  of  a  bankrupt  hold 
premifes  previoufly  occupied  by  the 
bankrupt,  ihey  are  only  liable  for 
the  rent  which  accrues  during  their 
own  time,  even  though  they  (hould 
eater  in  the  middle  of  a  quarter 

ii-$2i| 


13.  To  recover  rent  in  an  action  for 
ufe  and  occupation,  it  mud  appear 
that  the  occupation  was  beneficial  1 
If,  therefore,  the  owner  of  a  wharf 
agrees  with  a  perfon  to  fell  him  the* 
leafe  thereof,  but  mifreprefents  the 
duration  of  the  term,  and  the  per* 
fon  enters ;  but,  in  confequence 
of  the  mifreprcfentation,  the  agree- 
ment is  refcinded,  and  poffefBon  de- 
livered up  ;  no  action  will  lie  for 
rent  during  the  time  the  perfon 

.    occupied  the  wharf  ii    521 

14.  If  lodgings  are  let  for  the  pur. 
pofes  of  protiitution,  no  action  lies 
for  the  rent  ii — 521 

15.  Where  there  is  a  note  in  writing, 
exprefling  the  rent  and  the  term,  no 
parol  evidence  can  be  admitted  to 
contra  J  i&  it  ii — 53a,  3 

16.  An  executor  cannot  in  one  ac- 
tion declare  for  rent  due  to  hit 
teilator,  and  alfo  for  rent  due  in 
his  own  right  ii— 51  j 

17.  It  is  a  general  rule,  that  a  te- 
nant cannot  difpute  his  Jandord'a 
title  in  an  action  for  ufe  and  occu- 
pation ii — 53J 

18.  He  may,  however,  (how,  that  the 
party  fuing  had  only  a  temporary 
in  fere  ft  at  the  time  of  the  demife, 
which  has  fince  expired      ii— 525. 

USURY. 

See  Mokiy  Had  and  Rbcbiyeo— • 
Money  Lent* 

1.  By  ftatute  1a  jin*.  c.  16.  Any 
contract,  &c.  made  for  the  payment 
of  money,  whereby  more  than 
<;/.  per  cent,  (hall  be  received,  (hall 
be  utterly  void  i— 40 

2.  But  this  ftatute  does  not  apply  to 
contrad*  made  in  foreign  coun. 
tries  i — 40 

ii— 144 

3.  So,  every  fecurity  given  upon  an 
ufuriou*  contract,  is  void         i  - 4J 

11—143 

4.  But  if  a  bill  of  exchange  is  given 
for  a  bond  Jide  consideration,  ufury 
in  any  of  the  intermediate  indorse- 
ments (hall  not  avoid  the  bill  in  the 
hands  of  4  bonJJUe  indorsee 
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5.  In  what  cafe  usurious  intereft  may  | 
be  recovered  back         ii  —  u  3 ,  &c. 

&  If  a  loan  of  money  be  made  to 
enable  the  borrower  to  purchafe  a 
parcel  of  goods,  and  he  agrees  to 
give  the  lender  one  half  of  the  net 
profits  which  (hall  be  made  upon 
the  re-fale  of  the  goods,  and  alfo 
gives  him  his  note  of  hand  for  the 
principal,  payable  on  demand,  the 
tender  cannot  recover  from  the 
borrower  a  moiety  of  the  profits, 
though  this  does  not  in  ftrictnefs 
amount  to  ufury  ii — 116 


W. 

WAGERS. 

^  Money  Had  and  Received— 
— Policies  of  Insurance. 

1.  A  wager  on  the  event  of  a  battle, 
is  illegal  and  void  i — 36 

2.  But  in  general  a  wager  is  le- 
gal where  the  fubject  of  it  has 
no  immediate  tendency  to  a  breach 
of  the  peace,  or  to  affect  the  feel- 
ing! or  intereit  of  a  third  perfon, 
and  is  not  contrary  to  the  prin- 
ciples of  morality  or  found  policy 

ii — 4«6 

3 .  A  wager  between  two  fons,  as  to 
which  of  their  fathers  would  die 
firft,  is  legal  ii— 487 

4.  So,  a  wager  that  /!.  had  pur- 
chafed  a  waggon  of  B.  is  neither 
void  at  common  law  nor  prohibited 
by  the  ftatute  ii— 489 

5.  But  a  wager  refpe&ing  the  fex  of 
a  perfon  i$  illegal  and  void 

ii— 490 

6.  It  is  not  decided  whether  or  no 
a  wager  concerning  war  or  peace  is 
illegal  w— 493 

*.  But  it  has  been  held  that  a  wager 
concerning  the  amount  of  any 
branch  of  the  revenue  is  illegal 

* — -193 


3.  So,  a  wager  between  two  vomers 
concerning  the  event  of  an  elec- 
tion of  a  member  to  ferve  in  par- 
liament, is  void  ii — 496 

9.  But  a  wager  as  to  the  event  of  * 
judicial  determination,  is  legal 

ii-497 

10.  To  entitle  a  party  to  recover 
money  won  upon  a  wager  in  the 
event  of  a  borfe-racc9  it  mult  be 
fuch  a  race,  and  for  fuch  a  fum, 
and  between  fuch  parties,  &c  as 
are  defcribed  in  the  ftatute  1 3  Geo* 
2.  c.  19.  ii  —  500  to  506 

ii.  A  foot  race  is  a  game  within  the 
ftatute  9  Ann.  c.  14.,  and  there* 
fore  a  wager  laid  on  the  event 
thereof  is  void  ii  —506, 7 

12.  A  wager  upon  the  rules  of  a 
legal  game  is  valid  ii  —  506 

13.  Money  fairly  won  at  play,  if  un- 
der 10/.  is  recoverable  by  a&ion  of 
ajfumfftt  ii— 507 

14.  In  what  cafe  money  paid  upon 
an  illegal  wager  is  recoverable 
back  ii —  20,  &c. 


I 


WAGES. 

&*  Master  and  Servant — Sea- 
man's Wages. 

WAREHOUSEMAN. 

1.  A  warchoufeman  i?  onjy  bound  to 
take  reasonable  and  ordinary  care 
of  goods  depofited  in  his  ware* 
houfe  ii — 3^3 

2  He  is,  however,  liable  for  goods 
damaged,  by  reafon  of  his  flings 
breaking  in  the  ac\  of  railing 
goods  with  the  crane  into  his 
warehoufe  ii — 345 


WARRANTY. 

See  Sales. 

i.  In  contracts  of  fales  it  is  con* 
ftantly  under  flood  that  the  feller 
undertakes  that  the  commodity 
he  fells  is  his  own  ;  therefore  when 
it  proves  other  wife  an  action  liea 
againft  him  for  damages  ii— 263, 4 

2 .  The 
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2.  The  warranty  mud  be  upon  the 
fale  ;  for  if  it  be  made  after,  and 
not  at  the  time  of  fale,  it  is  not 
binding  ii- 264,5 

3*  So,  a  warranty  that  a  horfe  will 
be.  found  two  years  after  the  fale, 
it  being  found  at  the  time  of  fale, 
is  void  ii — 264 

4.  Where  a  treaty  for  the  fale  ©f 
goods  had  been  entirely  broken  off, 
a  warranty  then  made  does  not  ex- 
tend to  a  fubfequent  fale  of  the 
fame  goo  J8-at  a  reduced  rrice 

ii  -26; 

5.  If  a  perfon  knowingly  fell  damaged 
goods  as  found  and  marketable, 
he  is  liable  to  an  aft  ion  for  this 
deceit ;  but  if  the  feller,  at  tSe 
time  of  the  fale,  did  not  know  that 
they  were  damaged,  he  is  not 
liable  without  an  exprefs  war- 
ranty, though  he  affirm  them  to 
be  found  ii — 265, 6 

6.  So,  upon  a  fale  of  hops,  with  a 
warranty  that  the  bulk  of  them 
anfwered  the  fample,  the  law  will 
not  raife  an  implied  warranty  that 
the  commodity  mould  be  mer- 
chantable, though  a  fair  merchant- 

,  able  price  be  given ;  and  there 
fore  if  there  be  a  latent  defe<5t  in 
the  bulk,  unknown  x  to  the  feller, 
he  is  not  anfwerable;  but  if  the 
(ample  anfwers  fairly  to  the  com- 
modity in  bulk,  the  warranty  isl 
fatisfied  ii  -  266,7 

7.  So,  in  a  fale  of  pictures,  the  mete 
putting  down  the  name  of  an  art i ft 
in  a  catalogue  as  the  painter,  does 
not  amount  to  a  warranty  ii— 272 

8.  But  the  ft  Her  of  a  (hip  is  bound 
to  difclofe  all  latent  defects  known 
to  him  at  the  time  of  the  fale 

ii — 273 

9.  If,  upon  the  fale  of  cattle,  the 
the  feller  affirm  them  to  be  his 
own,  when,  in  truth  they  are  the 
property  of  another,  an  adtion  lies 
againft  him,  though  there  be  not 
any  exprefs  warranty  ii— 274 

10.  So,  if  a  man  fell  cattle  to  an- 
other, and  warrant  them  to  be 


found  and  good,  &c  If  they  turn 
out  to  be  lame,  <r  difeafed,  an 
action  lies  upon  this  warranty 

"— *74 

1 1.  But  no  ail  ion  lies  unleft  there  be 
an  exprefs  warranty  ii — iy^ 

12.  So,  a  genrral  warranty  will  not 
extend  to  guard  againft  defects 
that  are  plainly  the  objects  of  onet 
fenfes  ti~~*74»S 

13.  So,  a  warranty  that  a  horfe  it 
found,  is  not  falfified  by  its  labour- 
ing under  a  temporary  injury  hap- 
pening from  an  accident  ii— 275,6 

14.  *  So,  if  a  man  not  knowing  the  age 
of  a  horfe,  but  having  a  written  pe- 
digree which  he  received  with  him 
fell  him  as  a  horfe  of  the  age  ftated 
in  the  pedigree,  (at  the  fame  time 
mowing  the  pedigree  to  the  buyer,) 
this  does  not  amount  to  a  war- 
ranty ii— 276,  7 

15'  If  a  horfe  is  fold  warranted  found, 
which  is  then  un found,  the  feller  it 
liable  to  an  action  on  the  warranty, 
without  the  horfe  being  returned, 
or  notice  given  of  the  unfoundnefs 

ii — 277 

16.  But  where  a  warranty  is  accom- 
panied with  an  undertaking,  on  the 
part  of  the  feller,  to  take  the  horfe 
again,  and  pay  back  the  purchafe* 

.  money,  upon  this  condition,  *i%.9 
that  if  on  the  trial  the  horfe  (hall  be 
found  to  be  unfound,  the  buyer  muft 
return  the  horfe  as  foon  as  he  difco- 
vers  the  unfoundnefs ;  the  term 
trial  in  fuch  cafe  means  a  reafonable 
trial  ii-279 

17.  So,  where  a  horfe  is  fold  at  a 
public  auction,  and  one  of  the  con- 
ditions of  fale  is.  that  a  horfe  war- 
ranted found  muft  be  returned 
within  two  days,  otherwife  he  (hall 
be  deemed  found  ;  if  the  horfe  be 
unfound,  but  the  buyer  neglects  to 
return  it  within  that  period,  no  ac- 
tion lies  on  the  warranty    ii — 280 

1 8.  But  fuch  a  condition  applies  only 
to  foundnefs,  and  not  to  the  age  o£ 
thehoffe  ii— 281 

19.  When 


t 
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19.  When  cattle  or  goods,  warranted 
found,  are  kept  by  the  purchafer 
without  his  offering  to  return  them, 
he  cannot  fet  up  unfbundnefs  as  a 
defence  to  an  aclion  for  the  price  ; 
his  only  remedy,  in  fuch  cafe,  being 
by  action  upoo  the  warranty 

11-282,3 

Of  CoHTtACT*  OF  WARRANTY  OF 
TlTLB,  &C.  UPON    THE  SaLE    OF 

Lands, Tithes,  Annuities,  &c. 

I .  If  the  vendor  of  an  eftate  warrant 
that  he  has  a  good  title,  when  in 
truth  he  has  none,  an  action  lies 
againft  him  upon  fuch  warranty 

II — :284 

%.  So,  if  he  affirm  the  rent  to  be  30/. 
per  annum  whereas  it  is  but  20/.,  he 
is  liable  to  an  aclion  ii — 284 

3*  So,  if  a  man  fell  tithes,  knowing 
that' he  as  no  right  to  them,  an  ac- 
tion lies  for  this  deceit        ii-—  285 

4.  But  no  action  lies  upon  a  mere 
affirmation  of  the  vendor  that  he 
is  proprietor  of  an  eftate  of  which 
he  is  not  then  in  pofleffion,  unlefs 


^ 


there  be  an   ezprefs  covenant  or 
warranty  for  the  enjoyment 

ii— 2S5: 
5.  But  where  the  grantor  of  an  an- 
nuity has  mifreprefented  the  charges 
affecting  an  eftate,  intended  to  be 
charged  with  the  annuity,  fo  that  a 
good  tide  cannot  be  made  to  it,  he 
is  liable  .to  an  aclion  for  the  ex- 
pences  of  preparing  the  convey- 
ances, &c*  ii — 285,  6 

WHARFINGER. 
See  Bailment  of  Goods. 

1.  If  the  ufage  of  wharfingers,  in 
the  in  dance  of  goods  to  be  .carried 
conftways,  is  to  deliver  the  good* 
on  the  wharf  to  the  mate  of  the 
(hip,  the  wharfinger's  refponfibility 
is  at  an  end  as  foon  as  theymre  de- 
livered to  the  mate,  although  the 
goods  may  be  loft  from  the  wharf 
before  they  are  (hipped       ii  -  341 

WITNESS, 
Set  Assignee  of  a  Bankrupt. 

WORK  AND  LABOUR.    . 
Set  Services  ak*  Works* 


FINIS. 


Prioto)  ay  A.  Strahan,  L*w  Printer  to  Hit  Mijcftj, 
Printers  Street*  Lofiion; 
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